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PREFACE 

TOTHB 

SECOND    EDITION, 


It  may  be  imagined  that  the  fotirteen  months  which 
have  elapsed  since  tibe  commencement  of  the  Judicature 
Acts  have  rendered  many  additions  and  alterations 
necessary  throughout  this  Book.  The  reconstruction 
of  the  judicial  sjrstem  has  been  completed  by  the 
Appellate  Jurisdiction  Act  of  1876 ;  four  new  sets  of 
Kules  of  the  Supreme  Court,  besides  various  Orders  in 
Council  and  other  Orders,  have  been  issued,  and  the 
judicial  decisions  have  left  few  points  untouched.  In 
the  present  Edition,  the  three  Acts  of  1873,  1875  and 
1876  are  first  printed  in  succession,  and  are  followed  by 
the  Schedule  to  the  Act  of  1875,  as  modified  by  the 
New  Bules,  imder  the  recognized  title  of  "  Bules  of 
the  Supreme  Court,"  the  various  amendments  and 
additions  being  inserted  in  their  proper  places,  and  the 
four  sets  of  New  Rules  being  also  collected  towards 
the  end  of  the  Book. 

It  is  hoped  that  all  the  Beported  Court  Decisions 
up  to  the  close  of  the  year  1876  have  been  inserted 
in  the  notes,  with  references  to  the  current  Beports. 


n  PREFACE  TO  SECOND  EDITION. 

With  regard  to  the  Decisions  in  Chambers,  it  has  been 
thought  best  to  insert  a  small  proportion  of  them  only 
— about  one-fourth  part  of  the  whole — and  to  give  but 
one  reference. 

In  order  to  make  the  Work  quite  complete,  the 
Standing  Orders  of  the  House  of  Lords  under  the 
Act  of  1876,  ai  well  as  the  Orders  as  to  Court  Fees, 
and  all  other  Kules,  Orders  and  Regulations  imder 
the  three  principal  Acts,  are  inserted. 

It  remains  to  state  that  only  one  of  the  Editors  is 
responsible  for  the  present  Edition.  Mr.  Foulkes  was 
called  away  on  a  case  in  the  United  States  at  a  time 
when  a  second  edition  appeared  likely  to  be  required, 
and  the  Editors  deemed  it  advisable  not  to  wait  for  his 
return,  but  to  secure  some  help  at  once.  This  they 
obtained  from  their  friend,  Mr.  Noel  H.  Paterson, 
of  the  ]VIiddle  Temple ;  and  the  present  Editor  has 
much  pleasiure  in  acknowledging  his  obligations  to 
Mr.  Paterson  for  most  valuable  assistance  throughout 
the  progress  of  the  Edition. 

J.  M.  h. 

Inner  Tekple, 

January  6th,  1877. 
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PREFACE 

TO  THE 

FIRST     EDITION. 


On  such  a  subject  as  the  Supreme  Court  of  Judicature  Acts 
little  original  writing  will  be  expected  at  this  date,  and  the 
most  that  can  be  done  is  to  present  the  statutory  matter  in 
a  convenient  shape.  Intersectional  notes  to  the  Acts  and 
Rules  of  Court  have  been  supplied  by  the  writers  with  the 
view  of  indicating  the  sources  of  the  New  Procedure  and  of 
throwing  such  light  as  was  available  upon  its  working.  The 
marginal  notes  to  the  statutes,  which  are  of  no  legal  value, 
and  are  sometimes  practically  defective,  have  been  re- written, 
and  marginal  notes  have  been  supplied  to  the  Rules  in 
a  maoner  which,  it  is  hoped,  will  be  an  assistance  to  the 
reader,  both  in  finding  his  way  among  them  and  in  seeing 
their  drift.  The  summary  which  is  prefixed  contains,  in  the 
writers'  own  language,  all  the  steps  in  an  action  in  chrono- 
logical order,  and  gives  special  prominence  to  innovations. 

It  was  necessary  that  law  left  standing  should  be  passed 
over  with  a  light  hand,  as  it  is  part  of  the  scheme  of  the 
Judicature  Acts  not  to  repeal  expressly  any  portion  of  the 
old  practice,  but  to  leave  it  to  adapt  itself  to  the  new  system. 
Some  portions  of  the  old  procedure  have  been  expressly 
incorporated  in  the  new,  and  these  it  has  been  thought 
advisable  to  collect  together  under  one  head,  while  a  selec- 
tion of  such  portions  of  the  remainder  as  appeared  likely  to 
be  most  useful  has  been  added.  This  arrangement,  it  is 
believed,  wUl  not  only  be  of  some  value  in  practice,  but  will 
also  help  to  give  a  correct  general  idea  of  the  operation  of 
the  Supreme  Court  of  Judicature  Acts. 

J.  M.  L. 

W.  D.  I.  F. 

September  let,  1875. 
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*«*  In  the  present,  as  in  the  First  Edition,  the  marginal 
notes  to  the  Statutes  tire  rewritten  and  amplified,  and  marginal 
notes  are  supplied  to  the  Rules  of  Court.  In  Claydon  y.  Grcen^ 
L.  R.,  3  C.  P.  522,  Willes,  J.,  referring  to  the  discontinuance,  in 
the  year  18i9,  of  the  practice  of  engrossing  a  bill  upon  one  or 
more  rolls  of  parliament,  observed,  **  I  desire  to  record  my  con- 
Tiction  that  this  change  cannot  affect  the  rule  which  treated  the 
marginal  notes,  not  as  forming  part  of  the  act,  but  merely  as 
temporanea  expositio.  The  act,  when  passed,  must  be  looked  at 
just  as  if  it  were  still  entered  upon  a  roll,  which  it  may  be  again 
if  parliament  should  be  pleased  so  to  order;  in  which  case  it 
would  be  without  these  appendages,  which,  though  useful  as  a 
guide  to  a  hasty  inquirer,  ought  not  to  be  relied  upon  in  con- 
struing an  act  of  parliament."  In  the  recent  case  of  Re  Venour's 
Settlement  (L.  R.,  2  Ch.  D.  522;  45  L.  J.,  Ch.  409),  Jcssel,  M.  R., 
appears  to  have  expressed  a  contrary  opinion.  But  the  dictum  of 
Willes,  J.,  which  would  seem  to  be  more  correct  in  principle,  was 
not  cited  in  that  case,  so  that  the  point  appears  to  be  still  open 
upon  authority.  However  this  may  be,  it  is  hoped  that  the 
increased  facility  of  reference  sufficiently  justifies  the  rewriting 
of  the  marginal  notes. 

***  Where  decisions  at  chambers  are  cited,  the  alibre- 
viation  *'  Bitt.'*  means  "  Bittleston's  Practice  Coses  at  Judges 
Chambers."  Mr.  Bittleston  having  supplied  the  only  reports 
from  chambers  during  the  period  (from  November,  1875,  to 
February,  1876)  that  such  reports  were  authorized,  it  has  been 
thought  best  to  give  this  one  reference  only. 


(      XXTli      ) 


THE   JUDICATURE   ACTS, 


1873,  1875. 


History  op  the  Supreme  Court  and 
Summary  of  its  Procedure. 

The  Supreme  Court  of  Judicature  in  England  is 
formed  by  a  consolidation  Qf  the  Courts  of  Chan- 
cery, Queen's  Bench,  Common  Pleas,  Exchequer, 
Admiralty,  Probate  and  Divorce.  Of  these  the  oamnwLa^ 
Queen's  Bench,  Common  Pleas  and  Exchequer, 
which  were  the  superior  courts  of  common  law, 
are  said  to  have  sprung  from  the  Aula  Kegis 
or  supreme  court  of  justice  established  by  the 
Norman  sovereigns.  To  each  of  them,  as  to  a 
committee  of  the  Aula  Begis,was  originally  allotted 
a  distinct  jurisdiction.  Thus  the  Queen's  Bench 
was  concerned  with  pleas  of  the  Crown,  or  crimi- 
nal causes;  the  Common  Pleas  with  communia 
placita,  or  suits  between  subject  and  subject;  and 
the  Exchequer  with  matters  of  revenue. 

In  very  early  times  the  Court  of  Exchequer 
tisurped  jurisdiction  in  all  personal  actions  by 
means  of  the  fiction  of  quominus,  which  was  an 
allegation  introduced  into  proceedings  between 
subject  and  subject  to  the  effect  that  the  king's 
revenue  was  prejudiced  by  the  neglect  of  the  de- 
fendant to  satisfy  the  claim  of  the  plaintiff,  who 
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Coartof 
Chaaooy. 


Coartof 
Admiralty. 


was  supposed  to  be  a  debtor  of  the  Crown. 
Similarly  the  Court  of  Queen's  Bench  became 
possessed  of  the  same  jurisdiction  by  allowing  a 
fictitious  suggestion  that  the  defendant  had  com- 
mitted a  breach  of  the  peace^  and  was  in  the 
custody  of  the  marshal  under  a  writ  of  latitat 

The  Court  of  Common  Pleas  retained  exclusive 
jurisdiction  in  real  actions  until  recent  years,  when 
real  actions  were  in  general  abolished,  and  about 
the  same  time  the  fictitious  allegations  used  in  the 
other  two  courts  were  made  unnecessary.  The 
three  courts  together  administered  common  law  as 
distinct  from  equity. 

The  Court  of  Chancery,  as  a  court  of  equity,  in 
which  character  alone  it  was  of  paramoimt  im- 
portance, owed  its  jurisdiction  in  the  first  instance 
to  the  practice  of  persons  who  thought  themselves 
aggrieved  by  the  law  administered  in  the  ordinary 
courts  applying  to  the  Lord  Chancellor,  or  being 
referred  by  the  sovereign  to  him,  he  having  been 
£rom  the  earliest  times  an  important  officer  of  the 
Crown  and  a  member  of  the  Aula  Regis.  The 
Master  of  the  Rolls,  as  a  Master  in  Chancery, 
drew  to  himself  jurisdiction  subsidiary  to  that  of 
the  Lord  Chancellor ;  and  by  statute  the  Vice- 
Chancellors  were  empowered  to  exercise  in  the 
first  instance  the  jurisdiction  of  the  Court  of 
Chancery, 

The  Court  of  Admiralty,  the  judge  of  which 
sat  as  deputy  of  the  Lord  High  Admiral,  and 
which  had  jurisdiction  over  maritime  causes,  was 
first  erected  by  King  Edward  III.  If  it  exceeded 
its  jurisdiction,  it  could,  as  an  inferior  court,  be 
restrained  by  prohibition  from  any  one  of  the 
superior  courts.  The  abolition  of  such  a  prohibi- 
tion is  one  of  the  effects  of  the  present  consolida- 
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tion  of  the   Admiralty  Court  in  the   Supreme 
Court. 

The  Court  of  Probate  was  substituted  by  sta-  court  of 
tute,  in  1857,  for  the  Ecclesiastical  Courts  of  each 
diocese,  which  formerly  exercised  jurisdiction  over 
wills  and  intestacies,  in  respect  of  personal  pro- 
perty. Jurisdiction  over  intestacies  is  said  to  have 
been  conferred  on  the  church  by  the  sovereign, 
who  as  parens  patricB  was  at  common  law  entitled 
to  goods  not  left  by  will ;  and  jurisdiction  over  * 
wills,  by  which  instruments  the  title  of  the  church 
would  be  superseded^  had  naturally  followed. 

In  a  similar  manner,  the  Court  of  Divorce  was  coaHof ; 
created  by  statute  in  1857,  and  invested  with 
jurisdiction  in  matrimonial  causes,  till  then,  as 
concerned  with  a  contract  sanctioned  by  religion, 
exercised  in  the  Ecclesiastical  Courts;  and  also 
with  the  power,  till  then  exercised  by  parliament 
alone,  of  decreeing  the  dissolution  of  a  marriage* 

From  each  of  these  courts  there  had  always  coartBof 
been  an  appeal  to  various  higher  tribunals. 
The  Exchequer  Chamber  was,  in  the  reigns  of 
Edward  III.  and  Elizabeth,  erected  into  a  Court 
of  Error  from  the  judgments  of  the  Courts  of 
Exchequer  and  Queen's  Bench  respectively,  and 
was  in  1830  made  a  formal  Court  of  Appeal,  in 
which  the  decisions  of  one  of  the  three  superior 
courts  of  law  were  reviewed  by  the  judges  of  the 
other  two.  In  the  Court  of  Chancery,  a  rehear- 
ing in  the  nature  of  an  appeal  could  be  had  from 
the  Master  of  the  Kolls  or  yice-Chancellors  before 
the  Lord  Chancellor  himself;  and,  since  1851, 
before  the  Lord  Chancellor  and  Lords  Justices, 
who  were  created  in  that  year  to  assist  the  Lord 
Chancellor  in  his  appellate  jurisdiction.  From 
each  of  these  intermediate  Courts  of  Appeal,  as 
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well  as  from  the  Courts  of  Probate  and  Divorce, 
there  was  an  appeal  to  the  "  High  Court  of  Par- 
liament.'^ This  jurisdiction  of  ultimate  appeal 
appears  to  have  originated  before  legislative  and 
judicial  functions  came  to  be  separated.  It  waa 
always  exercised  by  the  Lords,  and  was  distinctly 
disclaimed  by  the  Conmions  in  the  reign  of  Henry 
the  Fourth. 
of  Every  peer  has  a  right  to  vote  in  these  pro- 

pria ceedings;    but   in    modem    times    the   judicial 

functions  of  the  house  have  always  been  exercised 
by  the  law  lords  alone.  From  the  Admiralty 
Court  the  appeal  lay  to  the  sovereign  in  council, 
to  whom  also  was  the  appeal  in  ecclesiastical  and 
colonial  causes;  and  also  from  the  Lord  Chan- 
cellor in  matters  of  lunacy. 

Of  the  Courts  now  consolidated,  the  Courts  of 
Admiralty,  Probate  and  Divorce  administered 
the  law  each  in  a  distinct  and  well-defined  subject- 
matter.  The  Court  of  Chancery  on  the  one  hand, 
and  the  three  Superior  Courts  of  Common  Law 
on  the  other,  administered  the  law  on  distinct 
principles,  constitutuig  the  systems  of  equity  and 
oonffietof  common  law.  The  common  law,  although  liberal 
EQQity.  in  applying  old  principles  to  new  circumstances, 
and,  where  mercantile  interests  were  concerned, 
not  averse  to  adopting  new  ideas,  was  constrained 
by  absolute  rules  derived  from  Saxon  and  Norman 
jurisprudence.  Equity,  on  the  other  hand,  pro- 
fessed to  be  guided  more  by  the  dictates  of  con- 
science than  strict  legal  rules,  and  adopted  certain 
of  the  principles  of  the  civil  law.  So  great  was 
the  divergence  between  the  two  systems  that,  as 
has  been  often  said,  a  litigant  on  one  side  of 
Westminster  Hall  might  be  pronoimced  clearly 
in  the  right,  and  on  the  other  clearly  in  the 
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wrong.  In  this  conflict  the  Court  of  Chancery, 
by  its  writ  of  injunction  prohibiting  a  party  from 
prosecuting  his  rights  at  law,  gained  a  complete 
control  over  the  courts  of  common  law  in  those 
subjects  to  which  the  principles  of  equity  were 
applied.  For  instance,  the  courts  of  law  con- 
strued a  mortgage  according  to  the  strict  terms 
of  the  deed,  and  considered  the  lender  absolute 
proprietor  of  the  estate  upon  failure  of  the  bor- 
rower to  repay  the  loan  on  the  day  named.  On 
the  other  hand,  equity  recognized  a  right  in  the 
borrower  to  have  the  estate  re-conveyed  to  him 
on  repayment  of  the  loan  after  the  day  named 
had  passed ;  and  if  the  mortgagee  brought  an 
action  to  enforce  his  legal  right,  the  mortgagor 
might  file  a  bill  in  the  Court  of  Chancery,  which 
would,  on  payment  of  the  loan,  restrain  the 
mortgagee  from  proceeding  further  with  his 
action. 

The  refrisal  of  the  courts  of  law  to  recognize 
more  than  one  kind  of  ownership  in  property  threw 
the  whole  jurisdiction  over  trusts  and  over  the 
majority  of  cases  involving  a  disputed  title  to  pro- 
perty into  the  hands  of  the  Court  of  Chancery. 
Litigant  parties  also  resorted  to  the  court  of  equity 
in  preference  to  the  courts  of  law,  because  it 
afforded  in  some  cases  a  more  convenient  remedy 
than  the  common  law  specific  of  damages,  and  a 
more  effective  procedure  for  some  purposes.  The 
non-performance  of  a  legal  obligation  was  at  law 
compensated  by  a  sum  of  money  only,  while  in 
equity  a  decree  could  be  made  to  carry  out  the 
obligation  in  terms.  Again,  in  equity  a  party 
was  allowed  to  interrogate  and  obtain  answers  on 
oath  from  his  opponent  as  a  first  step  in  the  cause, 
which  advantage  was  denied  him  at  law,  and  great 
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freedom  for  determining  the  rights  of  all  parties 
in  the  subject  of  the  suit  was  allowed  in  equity^ 
while  an  action  at  law  only  decided  the  litigation 
of  two  antagonistic  parties.  By  these  means  the 
Court  of  Chancery  obtained  a  practically  exclu- 
sive jurisdiction  over  trusts,  mortgages,  the  spe- 
cific performance  of  contracts,  the  restraining  of 
wrongs,  the  taking  of  accounts,  and  the  winding 
up  of  the  estates  of  deceased  persons,  and  to  this 
extent  it  obtained  jurisdiction  over  a  distinct  sub- 
ject-matterJ  So  far  as  the  subject-matter  with 
*  which  the  Court  of  Chancery  dealt  was  distinc- 
tive,  its  jurisdiction  may  be  said  to  have  been 
mamly  of  an  admimstrative  character,  as  distin- 
guished  from  the  strictly  litigious  character  of  the 
jurisdiction  of  the  courts  of  common  law.  Other 
branches  of  equity,  in  which  the  conflict  of  prin- 
ciples had  not  been  so  intense  as  to  give  the  Court 
of  Chancery  a  jurisdiction  over  a  distinct  subject- 
matter,  were  the  guardianship  of  in&nts,  mistake, 
accident,  choses  in  action,  and  contracts  with  col- 
lateral stipulations. 

This  confusion  produced  obvious  practical  evils. 
Very  partial  attempts  at  a  remedy  were  made 
from  time  to  time  by  statutes  passed  for  the  pur- 
pose of  declaring  whether  the  rules  of  law  or 
equity  were  to  be  followed  in  particular  instances, 
such  as  11  Geo.  4  &  1  Will.  4,  c.  46,  as  to  illusory 
appointments ;  30  &  31  Vict.  c.  48,  as  to  auctions; 
and  31  Vict.  c.  4,  as  to  sales  of  reversions.  It  is 
worth  observing  that  all  these  statutes  favoured 
a  rule  of  law  in  preference  to  a  rule  of  equity. 
Remedies  tor  With  a  vicw  to  the  administration  of  law  and 
Law  and  equity  together  in  one  court  no  legislative  action 
(except  such  imperfect  efforts  as  that  in  1734, 
when  a  very  limited  power  of  recognizing  the 
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rights  of  mortgagors  was  given  to  the  courts  of 
common  law  by  the  statute  7  Geo.  2,  c.  20)  was 
taken  till  the  middle  of  the  present  century.  In- 
deed, in  1842,  what  would  appear  a  reactionary 
step  was  taken  in  the  abolition  of  the  jurisdiction 
in  equity  obtained  by  the  Court  of  Exchequer 
between  subject  and  subject  by  means  of  the  same 
fiction  of  quominusy  which,  as  has  been  already 
seen,  gave  that  court  its  common  law  jurisdiction. 
The  jurisdiction  of  the  Court  of  Exchequer  in 
equity  between  subject  and  subject  was,  how- 
ever, exercised  distinctly  from  its  jurisdiction  at 
common  law ;  and  therefore  the  transfer  of  that 
jurisdiction  to  the  judges  in  chanceiy  did  not 
affect  in  any  way  the  question  of  fusion.  A  model 
for  the  fiision  might,  indeed,  have  been  taken  from 
the  Court  of  Exchequer  in  its  revenue  side,  where 
law  and  equity  had  all  along  been  concurrently 
administered  in  the  collection  of  the  revenues  of 
the  Crown,*  as  is  well  pointed  out  by  Chief  Baron 
Pollock  in  his  learned  and  able  judgment  in  Att.^ 
Gen.  V.  Hailing  (15  M.  &  W.  687),  which  case 
decides  that  the  equitable  jurisdiction  of  the  court 
in  revenue  matters  is  unaffected  by  the  repealing 
statute.  In  1850  the  legislature  took  its  first  de- 
cisive step  towards  frision.  A  royal  commission 
was  appointed  to  consider  the  reform  of  the  com- 
mon law  coiurts,  and  ultimately  in  its  report  recom- 
mended that  ^^  a  consolidation  of  the  elements  of  a 
complete  remedy  in  the  same  court  was  obviously 
desirable,  not  to  say  imperatively  necessary,  to  the 
estabhshment  of  a  consistent  and  rational  system 
of  procedure.'*  In  1851  the  Chancery  Commis- 
sioners, taking  up  the  matter  from  the  other  side 
of  the  question,  reported  in  the  same  strain,  that 

"  a  practical  and  effectual  remedy  for  many  of  the 
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evils  in  question  might  be  found  in  such  a  transfer 
or  blending  of  jurisdiction  as  would  render  each 
court  competent*  to  administer  complete  justice  in 
the  cases  which  fall  under  its  cognizance."  Sub- 
sequently to  those  reports  the  administration  of 
both  systems  in  one  joint  court  was  gradually  led 
up  to  by  a  series  of  statutes.  The  Conunon  Law 
Procedure  Act,  1852,  although  it  redeemed  the 
common  law  system  &om  the  reproach  of  doing 
substantial  injustice  under  cover  of  accurately 
bringing  the  parties  to  a  distinct  issue,  did  no 
more  than  clear  the  way  for  the  assimilation  of 
the  two  systems ;  but  the  Chancery  Jurisdiction 
Act  of  the  same  year,  besides  introducing  printed 
bills,  which  were  to  contain  a  narrative  of  material 
facts,  empowered  the  court  to  examine  witnesses 
orally  as  at  common  law,  and  obliged  it  to  deter- 
mine all  questions  of  law  for  itself,  instead  of 
having  recourse  to  a  common  law  court  as  there- 
tofore. In  1854  a  great  step  was  taken  by  the 
Common  Law  Procedure  Act  of  that  year,  which 
gave  the  courts  of  conmion  law  power  to  grant  an 
Eqaitj  Txo-  injunction.  Conversely,  in  1859,  by  Lord  Cairns* 
Act,  the  Comrt  of  Chancery  was  enabled  to  award 
damages.  The  same  two  Acts  respectively  em- 
powered the  Court  of  Chancery  to  employ  trial 
by  jury  in  disputed  issues  of  fiust,  tiU  then  exclu- 
sively a  feature  of  the  common  law  system,  and 
allowed  the  chancery  mode  of  trial  by  a  judge 
Avithout  a  jury  to  be  adopted  at  common  law* 
The  Common  Law  Procedure  Act,  1854,  also 
introduced  much  of  the  chancery  system  of  inter- 
rogatories— ^which  proved  the  most  thriving  intro- 
duction of  all — and  allowed  pleas  and  replications 
on  equitable  grounds  to  be  pleaded  in  the  courts 
of  common  law.    It  was  thought  that  this  last 
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important  innovation  would  perhaps  obviate  the 
necessity  for  a  more  thorough  consolidation  of  the 
systems.  But  it  was  found  impracticable  to  give 
a  complete  remedy  with  the  existing  machinery  of 
the  courts  of  common  law,  and  the  validity  of 
equitable  pleas  was  narrowed  to  cases  in  which  the 
Court  of  Chancery,  if  applied  to,  would  have 
granted  a  perpetual  and  unconditional  injunction 
against  the  prosecution  of  the  action  at  law. 
Accordingly,  in  1869,  the  Judicature  Commis-  Jadkatnre 
sion  appomted  to  mqiure  into  the  working  of  all 
the  courts  reported,  that  ^^  the  first  step  towards 
meeting  and  surmounting  the  evils  complained  of 
would  be  the  consolidation  of  all  the  courts  of  law 
and  equity  into  one  court,  in  which  should  be 
vested  all  the  jurisdiction  exerciseable  by  each 
and  aU  the  courts  so  consolidated." 

The  Supreme  Court  of  Judicature  Act,  1873,  ActofisTs. 
was  passed  in  conformity  with  this  report  under 
the  auspices  of  Lord  Chancellor  Selbome.  From 
the  commencement  of  the  Act  all  the  superior 
courts  and  the  Courts  of  Admiralty,  Probate  and 
Divorce  were  consolidated  into  one  court  under 
the  name  of  the  Supreme  Court  of  Judicatiure  in 
England.  The  Supreme  Court  was  divided  into 
**  Her  Majesty's  High  Court  of  Justice," — 
the  division  of  original  jurisdiction-Hind  "Her 
Majesty's  Court  of  Appeal,"  and  elaborate  pro- 
visions were  made  for  the  concurrent  administra- 
tion of  law  and  equity  in  these  courts,  and  for  the 
prevalence,  in  general,  of  the  rules  of  equity  in 
cases  of  conflict  (a). 

The  High  Court  of  Justice  is  composed  of  the 
Lord  Chancellor,  the  Master  of  the  Bolls,  the 

(a)  Act  of  1878^  sect.  24,  p.  17;  sect.  26,  p.  22. 
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three  Chiefs  of  the  former  common  law  courts, 
the  three  Vice-Chaneellors,  twelve  of  the  puisne 
justices  and  junior  Barons  of  the  former  common 
law  courts,  the  Judge  of  the  Probate  and  Divorce 
Courts  and  the  Judge  of  the  Admiralty  Court. 
The  ancient  courts  no  longer  exist,  but  their 
names  are  retained  in  the  titles  of  divisions  of  the 
new  High  Court,  and  of  judges  holding  offices 
corresponding  to  those  of  their  former  chie&  as 
presidents  respectively  of  such  divisions.  The 
Judge  in  Probate  and  Divorce  and  the  Admiralty 
Judge  are  formed  into  a  division  called  the  Pro- 
bate, Divorce  and  Admiralty  Division,  so  that 
there  are  five  divisions  in  all  (i). 

The  Court  of  Appeal,  as  created  by  this  act, 
was  intended  to  be  final,  and  was  to  consist  of  '^  ex 
officio,*'  "  ordinary  "  and  "  additional "  judges,  the 
last-named  body  receiving  no  salary,  and  being 
supplied  by  such  ex-judges  as  should  be  willing  to 
serve.  The  appellate  jurisdiction  of  the  House  of 
Lords  and  of  the  Privy  Council  was  at  the  same 
time  extinguished,  and  power  was  given  to  the 
Crown  to  transfer  the  jurisdiction  of  the  Privy 
Council  to  the  Court  of  Appeal  by  Order  in 
Council. 

The  Act  was  originally  intended  to  come  into 
operation  in  November,  1874,  and  a  large  body  of 
"rules  of  court,"  which  had  been  prepared  to 
supplement  its  provisions,  received  the  approval  of 
the  judges  in  the  summer  of  that  year.  During 
the  session  of  the  same  year  a  bill  for  amending 
the  Act  of  1873  was  introduced  by  Lord  Chan- 


ib)  Act  of  1873,  sect.  6,  p.  2;  sect.  81,  p.  33.  The  Act  of 
1876,  sect  15,  p.  112,  has,  by  promoting  three  judges  to  the 
Court  of  Appeal,  reduced  the  original  total  from  twenty-five 
to  twenty-two. 
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cellor  Cairns^  who  had  succeeded  Lord  Selbome 
upon  the  formation  of  a  new  ministry.  It  was, 
however,  ultimately  found  necessary  to  withdraw 
the  amending  bill  and  to  pass  an  act  further  post- 
poning the  commencement  of  the  whole  measure 
to  November,  1875.  Early  in  the  present  year  a 
similar  amending  bill  wa^  again  introduced,  but 
this  came  to  be  withdrawn — ^not  long  after  its 
introduction — in  consequence  of  a  revived  opposi- 
tion to  the  extinction  of  the  appellate  jurisdiction 
of  the  House  of  Lords. 

The  second  amending  bill  introduced  during  the  Act  of  is75. 
same  session  became  the  Judicature  Act  of  1875, 
and,  with  the  principal  Act  of  1873,  came  into 
operation  on  the  1st  of  November,  1875.  By  this 
act  the  extinction  of  the  appellate  jurisdiction  of 
the  House  of  Lords,  which  had  been  effected  by 
the  Act  of  1873,  was  suspended  until  the  1st  of 
November,  1876  (c),  and  an  intermediate  Court  of 
Appeal  was  created.  This  court  was  appointed 
to  consist  of— (1)  five  ex  officio  judges,  being  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Kolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer ;  (2)  not  more  than  three 
ordinary  judges,  to  be  appointed  by  the  Crown 
from  time  to  time;  and  (3)  not  more  than  four 
additional  judges,  to  be  selected  from  time  to  time 
from  among  the  judges  of  the  High  Court,  except 
those  of  the  Chancery  Division,  by  the  judges  of 
the  division  to  which  they  belong,  on  request  of 
the  Lord  Chancellor  to  the  President,  such  re- 
quest not  to  be  made  during  the  spring  or  summer 
circuits  (d), 

((?)  Act  of  1876,  sect  2,  p.  74. 
(i)  Act  of  1875,  sect.  4,  p.  74, 
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It  was  enacted  that  the  permanent  number  of 
judges  of  the  High  Court,  which  was  limited  to 
twenty-one '  by  the  Act  of  1873,  should  not  be 
reduced  at  present  (e),  and  a  sweeping  power  over 
circuits  was  given  to  the  Queen  in  Council  (/). 
J2SS2iSd  to  ^^®  procedure  of  the  Supreme  Court  was  at 
1876^^'^*  first  wholly  contained  in  the  schedule  to  the  Act 
of  1875,  which  is  a  consolidation  of  the  "Rules 
of  Procedure"  forming  the  schedule  to  the  Act  of 
1873,  with  the  "Rules  of  Court"  approved  by 
the  judges  in  the  summer  of  1874,  specimen  forms 
of  pleading,  which  appeared  in  neither  set  of 
rules,  being  added.  That  schedule  was  generally 
in  the  form  of  a  code  of  procedure,  and  is  divided 
into  orders,  each  order  being  sub-divided  into 
rules,  after  tlie  fashion  of  the  Chancery  Con- 
solidated Orders  of  I860.  It  is  not,  however,  a 
complete  and  exhaustive  code,  as  in  some  places 
it  incorporates,  by  reference,  former  statutory 
procedure,  in  others  maintains  in  so  many  words 
the  practice  formerly  in  use,  and  is  in  every  case 
to  be  supplemented,  where  silent,  by  the  pro- 
cedure applicable  to  the  like  cases  in  any  of  the 
former  courts  (ff).  A  committee  of  nine  judges 
have  fiill  power  to  alter  the  existing  rules,  and  to 
make  new  rules  from  time  to  time,  subject  to 
their  .being  laid  before  parliament,  and  to  the 
power  of  the  Crown  to  annul  them  upon  address 
of  either  House  {h). 

The   Act  of  1875   contained  power  for  the 

Queen  in  Council,  with  the  advice  of  the  judges, 

— 

{e)  Act  of  1875,  sect.  3,  p.  74. 
(/)  Act  of  1875,  sect.  23,  p.  89. 
(jSl)  R.  S.  C,  p.  121. 

(A)  Act  of  1875,  sect.  17,  p.  85:  sect.  25,  p.  93;  Act  of 
1876,  sect.  17,  p.  114. 
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to  make  rules  of  procedure  between  the  passing 
of  the  act  and  its  commencement  (z).  Additional 
rules  were  accordingly,  on  12th  August,  1875, 
issued  (A).  None  of  them  are  of  a  very  im- 
portant character,  except  those  as  to  costs,  which 
provide  the  scales  of  fees,  according  to  which  taxa- 
tion is  to  be  regulated  in  the  Supreme  Court  (/). 
Simultaneously  an  Order  in  Council  was  issued 
establishing  district  registries,  and  marking  out 
the  boundaries  of  their  jurisdiction  (m).  The 
importance  of  this  subject  has  grown  considerably 
since  the  Act  of  1873  authorized  the  creation  of 
offices  of  the  Supreme  Court  in  the  country, 
where  formal  steps  might  be  taken  without 
resorting  to  London.  The  '^Judges'  Rules" 
assigned  an  area  within  a  radius  of  three  miles 
from  the  registry  as  the  limit  of  the  registrar's 
jurisdiction.  The  three  miles  were  altered  into 
five  by  the  amending  Bill  of  1875,  as  originally 
drawn,  but  the  recent  Order  in  Council  has  finally 
established  district  registries  in  seventy  towns, 
being  the  centres  of  all  the  more  populous  parts 
of  the  country,  and  gives  the  registrar  jurisdic- 
tion co-extensive  with  the  county  court  district, 
ibr  which  a  county  court  is  held  in  that  town. 
This  is  a  step  towards  mapping  out  England  into 
districts  for  the  purposes  of  the  Supreme  Court, 
as  it  would  be  easy  by  adding  some  400  towns  to 
the  present  list  in  the  schedule  to  the  Order  in 
Council  to  supply  the  whole  country  with  district 
registries  of  the  Supreme  Court, 

(i)  Act  of  1875,  sect  17,  p.  114. 
Qi)  Order  in  Council,  I.,  p.  369. 

(0  These  rules  are  now  cited  as  "Rales  of  the  Supreme 
Court  (Costs)  "— R  S.  C,  Dec.  1876,  p.  647. 
(fli)  Order  in  Council,  II.,  p.  894. 
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jJriSi^uon        ^^  ^^^^  ^^  ^^^  ^*  length  finally  settled  that 
Act,  1876.       ^\^Q  appellate  jurisdiction  of  the  House  of  Lords 

should  be  preserved.  The  Appellate  Jurisdiction 
Act  of  that  year  allows  an  appeal  to  the  House 
of  Lords  firom  any  judgment  or  order  of  the 
Court  of  Appeal.  The  jurisdiction  of  the  whole 
body  of  peers  is  not  interfered  with,  but  it  is 
provided  that  no  appeal  may  be  entertained  un- 
less at  least  three  "  Lords  of  Appeal,"  that  is, 
peers  who  have  held  high  judicial  office,  be 
present  (n).  Power  is  given  to  the  Crown  to 
create  four  "  Lords  of  Appeal  in  Ordinary,"  to 
rank  as  barons  for  life,  and  to  sit  and  vote  during 
their  tenure  of  office,  but  no  longer— two  to  be 
created  immediately,  and  one  more  for  each  two 
of  the  paid  judges  of  the  Judicial  Committee  of 
the  Privy  Council  who  shaU  die  or  resign  (o). 
The  House  is  empowered  to  sit  during  a  proro- 
gation or  dissolution  ( /?),  and  to  impose,  by 
orders,  cpnditions  as  to  the  time  of  appeal,  and 
the  value  of  the  subject-matter  in  dispute  {q). 

The  Court  of  Appeal  has  also  been  greatly 
strengthened  by  the  transfer  to  that  court  of  three  of 
the  judges  of  the  High  Court  (r),  vacancies  thus 
created  not  to  be  filled  up  except  upon  an  address 
from  Parliament  (s).  An  alteration  of  consider- 
able importance  has  been  made  in  the  conduct  of 
business  by  the  judges  of  the  High  Court  itself. 
It  is  provided  that  every  action  shall  be  disposed 
of  before  a  single  judge,  according  to  the  practice 

(n)  Act  of  1876,  sect.  6,  p.  106. 

(o)  Act  of  1876,  sects.  6,  7,  pp.  107,  108. 

ip)  Act  of  1876,  sects.  8,  9,  pp.  108, 109. 

Iq)  Act  of  1876,  sect.  11,  p.  109. 

(r)  Act  of  1876,  sect.  3,  p.  105;  sect.  16,  p.  112. 

(«)  Act  of  1876,  sect  18,  p.  116. 
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of  the  Court  of  Chancery  before,  and  of  the 
Chancery  Division  after  the  Act  of  1873;  this 
provision  to  be  subject  to  Kules  of  Court  made 
by  a  committee  of  nine  judges,  by  whom  all  future 
rules  are  to  be  firamed. 

It  is  now  proposed  to  give  a  short  sketch  of  the 
procedure  of  the  Supreme  Court.  This  is  con- 
tained in  the  schedule  to  the  Act  of  1875  as 
modified  by  the  rules  issued  &om  time  to  time. 
Four  sets  of  rules  have  been  issued  since  the 
conmiencement  of  the  act,  bearing  date  respec- 
tively December,  1875,  February,  1876,  June, 
1876,  and  December,  1876  {t). 

Summary  of  Procedure. 

Proceedings  in  the  High  Court  of  Justice  are  "Adtiow* 
divided  into  "  actions"  and  "  matters."  The  term  te"-" 
matter  is  applied  to  that  class  of  proceedings  which 
are  beeun  by  motion,  such  as  mandamus  and  quo 
warraSo,  or  by  petition,  as  under  numerous  sta- 
tutes  in  the  Chancery  Division.  Matters  are  in 
general  regulated  by  the  procedure  in  use  before 
the  Judicature  Acts.  Actions  include  all  civil 
causes  between  party  and  party  (except  proceed- 
ings in  divorce,  which  are  to  be  conducted  as 
heretofore),  whether  formerly  commenced  by  writ 
at  common  law,  or  by  bill  or  information  in  chan- 
cery, or  by  cause  or  citation  in  the  Courts  of 
Admiralty  or  Probate  (m).  The  procedure  in  an 
action  is  regulated  by  Rules  of  Court. 

All  actions  are  commenced  by  writ  of  sum-  writofsum- 

''  moDf. 

(f)  These  Rales,  which  are  printed  in  the  hody  of  this  work 
in  their  proper  places,  may  also  be  found  collected  together 
afc  p.  547. 

(«)  Ord.  I,  Rule  1,  p.  121. 
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mons  (x).  The  form  of  the  writ  follows  that 
formerly  in  use  in  the  common  law  courts^  and 
has  indorsed  on  it  the  name  and  address  of  the 
plaintiff,  or  his  solicitor  and  agent;  and  any 
solicitor  whose  name  appears  may,  on  demand  by 
a  defendant,  be  required  to  disclose  whether  the 
wit  was  issued  by  his  authority.  The  writ  must 
also — 

(A.)  Specify  the  division  of  the  High  Court  to 

which  the  action  is  assigned ; 
(6.)  Be  indorsed  with  a  statement  of  the  nature 
of  the  plaintiff's  claim;   and  it  may 
also 
(C.)  Be  specially  indorsed. 


to  dlTialon. 


Ajwiffnment  (A.)  The  plaintiff  may,  subject  to  certain  ex- 
ceptions, select  whichever  of  the  five  divisions  of 
the  High  Court  he  pleases.  In  cases  where  the 
Court  of  Chancery  had  an  exclusive  statutory 
jurisdiction,  or  where  the  action  is  brought  for — 
(1)  the  administration  of  the  estate  of  a  deceased 
person;  (2)  the  dissolution  of  a  partnership; 
(3)  the  redemption  of  a  mortgage  ;  (4)  the  raising 
of  portions;  (5)  the  sale  of  property  subject  to 
charges;  (6)  the  execution  of  trusts;  (7)  the 
rectification  of  a  written  instrument;  (8)  the 
specific  performance  of  contracts  for  sale,  or  de- 
mise of  real  estate;  (9)  the  partition  of  real 
estate ;  (10)  the  wardship  of  infants — ^the  action 
must  be  assigned  to  the  Chancery  Division. 
Probate,  divorce  and  admiralty  causes  must  also 
be  exclusively  assigned  to  the  Probate,  Divorce 
and  Admiralty  Division.  Again,  causes  and 
"matters"  which  were  within  the  exclusive  cog- 
nizance of  the   several  courts  of  common  law. 


(jr)  Ord.  il,  Rule  1,  p,  128. 
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are  still  assigned  to  the  divisions  representing 
those  courts  respectively;  but  this  reservation 
does  not  comprehend  (with  the  exception  of  the 
few  remaining  real  actions  and  revenue  causes, 
which  are  assigned  to  the  Common  Pleas  and 
Exchequer  Divisions  respectively)  any  common 
law  action  (y).  The  judges,  however,  may  alter 
the  general  distribution  of  business  by  Kules  of 
Court  {z).  And,  as  formerly  in  the  case  of  the  Tnuutcr. 
various  branches  of  the  Court  of  Chancery,  any 
action  or  matter  may  be  transferred  from  one  divi- 
sion of  the  High  Court  to  another  by  the  Lord 
Chancellor,  with  the  consent  of  the  president  of 
the  division  to  which  the  action  was  originally 
assigned,  and  an  action  against  a  company  ordered 
to  be  wound  up  may  be  transferred  to  himself  by 
the  judge  who  made  the  winding-up  order  («). 
Several  actions,  whether  in  the  same  or  different 
divisions,  may  also  be  consolidated  into  one  (a). 

(B.)  The  indorsement  of  the  nature  of  the  oenerai 
plaintiff's  claim,  or  "general  indorsement **  as  it 
is  called,  places  the  first  formal  step  in  an  action 
in  an  intermediate  position  between  the  chancery 
bin,  which  gave  every  information,  and  the  com- 
mon law  writ,  which  gave  none.  The  indorsement 
need  not  set  forth  the  precise  ground  of  complaint, 
but  must  contain  "  a  statement  of  the  nature  of 
the  claim  made,  or  of  the  relief  required"  (&)• 
The  extent  of  the  information  intended  to  be 
given  wiU  be  best  shown  by  some  examples  from 
the  forms  in  the  Kules  of  the  Supreme  Court  (c). 


(y)  Act  of  1873,  sect.  34,  p.  36. 

{z)  Act  of  1873,  sect.  33,  p.  36. 

(a)  Ord.  li.,  Roles  1  and  2a,  pp.  241,  242. 

(J)  Ord.  ii.,  Rnle  1,  p.  123;  Ord.  iii.,  Role  2,  p.  125. 

(p)  R,  S.  C,  App.  A.,  Part  2,  sects.  1—6,  p.  272. 
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Ctenernl 
endorsement. 


Special  en- 
donement. 


Joinder  of 

CHQsesof 

action. 


Claim  by  Mortgagor, 
The  plaintiff's  claim  is  to  have  an  acconnt  taken  of  what,  if 
anything,  is  dae  on  a  mortgage,  dated  ,  and  made  between 

[partict],  and  to  redeem  the  property  comprised  therein. 

Specific  Performance. 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture, 
dated  ,  and  made  between  ,  carried  into  execntioD. 

Money  Overpaid, 
The  plaintiff's  claim  is  £  ,  f or  a  sum  of  money  oyer- 

charged  for  the  carriage  of  goods  by  railway. 

Trade  Mark. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using  [or 
imitating]  the  plaintiff's  trade  mark,  and  for  a  mandamus. 

Where  the  plaintiflTs  claim  is  for  a  debt,  the 
writ  must  also  contain  an  indorsement  of  the 
amount  claimed  for  debt  and  costs,  in  order  that 
the  defendant  may  have  an  opportunity  of  paying 
the  amount,  and  so  preventing  further  liti- 
gation (d). 

(C.)  In  any  case  where  the  plaintiff  seeks  to 
recover  a  debt  or  liquidated  demand,  he  has  the 
power  (but  is  not  bound)  to  "  specially  indorse" 
his  writ  with  the  particulars  of  the  amount  sought 
to  be  recovered,  after  giving  credit  for  any  pay- 
ment or  set-off  (e).  The  Rules  of  Court  in  this 
respect  follow  the  Common  Law  Procedure  Act, 
1852,  and  the  same  consequence  of  final  judgment 
for  the  amoimt  so  indorsed  ensues  as  before  on  the 
non-appearance  of  the  defendant  to  the  writ(/). 

Simultaneously  with  the  endorsements  upon 
the  writ,  the  plaintiff  will  have  to  consider  what 
causes  of  action  to  join,  and  what  persons  to 
make  parties. 

Much  freedom  in  joining  causes  of  action  is 

id)  Ord.  iii.,  Rule  7,  p.*  127. 

ie)  Ord.  iiL,  Rule  6,  p.  126,  App.  A.,  Part  2,  sect  7,  p.  282. 
.  (/)  Ord.  xiii.,  Rules  3,  4,  p.  U7. 
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allowed;  the  sole  restriction  on  joining  several 
causes  of  action  being  inconvenience  in  trying 
them  together.  A  judge  has  a  general  power  of 
ordering  causes  of  action  inconveniently  joined  in 
one  writ  to  be  struck  out,  or  to  be  tried  sepa- 
rately ;  and,  in  particular,  a  claim  as  trustee  in 
bankruptcy  cannot  without  leave  be  joined  with 
an  individual  claim,  nor  can  personal  claims  by 
or  against  an  executor  or  administrator  be  joined 
with  claims  not  arising  out  of  the  estate  of  the 
deceased.  The  freedom  allowed  in  joining  causes 
of  action  will  be  found  convenient  in  actions  be- 
tween landlord  and  tenant,  in  which  the  land  may 
be  claimed  and  also  damages  for  breach  of  cove- 
nant ;  but  no  other  cause  of  action  but  breach  of 
covenant  and  a  claim  for  mesne  profits  can  be 
joined  with  a  claim  for  the  possession  of  land  (g). 
A  still  greater  freedom  is  allowed  in  joining  ruties. 
parties.  An  action  is  not  prejudiced  by  joining 
too  many  plaintiffs  or  too  many  defendants,  except 
so  &r  as  costs  are  concerned,  but  judgment  will 
be  given  in  favour  of  the  proper  plaintiflfe  and 
against  the  proper  defendants.  On  the  other 
hand,  if  too  few  parties  are  joined,  the  rights  of 
parties  actually  joined  will  be  determined.  Full 
powers  to  amend  the  parties  are  given  at  any 
stage  of  the  proceedings  (A). 

Having  determined  the  form  of  his  writ,  the  niatrict 
plamtin^s  next  care  is  where  to  issue  it.  1ms 
becomes  material  by  reason  of  the  institution  of 
district  registries,  where  all  the  steps  in  an  action 
down  to  and  including  final  judgment  (t)  may  be 
taken,  the  registrar  having  the  jurisdiction  of  a 


(g)  Ord.  xvii.,  p.  161. 
(A)  Ord.  xvi.,  p.  158. 
(i)  Ord.  xxxT.,  Rale  1,  p.  202. 
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SenrlcooX 
wriL 


Servloeoat 
of  Jniiadlc- 
doo. 


Scotland  cr 
IrebuuL 


Master  at  Chambers.  Probably  the  plaintiff  will 
not  avail  himself  of  a  district  registry  unless  both 
he  and  all  the  defendants  reside  or  carry  on  busi- 
ness within  it,  as  if  any  one  defendant  does  not 
reside  or  carry  on  business  there,  he  may  enter  an 
appearance  in  London,  and  the  case  will  proceed 
in  town,  and  there  are  powers  very  favourable  to 
the  defendant  for  removing  the  action  to  London. 
He  may  do  so  at  any  time  as  of  right,  if  the  writ 
be  not  specially  indorsed,  and  if  it  is  so  indorsed 
within  a  limited  time(/£).  Concurrent  and  re- 
newed writs  may  be  issued,  a  writ  lasting  for 
twelve  months,  and  not  being  renewable  without 
an  order  from  a  judge  or  district  registrar  (/)• 

Unless  the  defendant's  solicitor  agrees  to  accept 
service  and  enters  an  appearance  for  him  (tw),  ser- 
vice of  the  writ  must  be  effected  generally  as  at 
common  law  before  the  act ;  that  is  to  say,  a  copy 
of  the  writ  must  be  delivered  to  the  defendant 
personally.  But  the  former  mode  of  proceeding 
against  a  defendant  out  of  the  jurisdiction,  which 
was  substituted  for  the  ancient  practice  of  out- 
lawry, is  replaced  by  one  mode  of  service  upon  a 
defendant  out  of  England.  In  certain  specified 
cases  in  which  the  matter  is  considered  fairly 
within  the  cognizance  of  the  English  courts,  but 
from  which  the  debateable  phrase,  "  cause  of 
action  arising  within  the  jurisdiction,"  is  carefully 
excluded,  a  plaintiff  may  obtain  leave  to  serve  a 
defendant  out  of  the  jurisdiction,  and  thenceforth 
the  action  proceeds  in  the  ordinary  way  (n).  If 
the  defendant  be  resident  in  Scotland  or  Ireland, 
the  judge,  in  exercising  his  discretion  as  to  grant- 


ed) Ord.  xxxr.,  p.  202;  Ord  xiL,  Rules  1—5,  p,  142. 
(Z)  Ords.  vi.  and  vili.,  pp.  1S3, 184. 
(m)  Ord.  ix.,  Role  I,  p.  135. 
(»)  Ord.  xi.,  p.  140. 
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ing  leave,  is  to  have  regard  to  the  existence  in 
those  countries  of  a  local  court  having  jurisdiction 
in  the  matter  in  question  {o).  A  notice  of  writ  of  Nouce  a 
Bununons  is  also  provided.  This  seems  to  be  in- 
tended for  service  on  a  foreigner  as  in  the  former 
practice  at  common  law,  and  also  where  publica- 
tion in  a  newspaper  or  elsewhere  is  substituted  for 
service,  imder  the  fall  powers  for  allowing  service 
in  any  form  as  well  as  substituted  service  properly 
so  called — ^that  is,  service  on  a  person  other  than 
the  defendant,  such  as  his  solicitor  or  agent.  These 
powers  may  be  invoked  wherever  the  plaintiflF  is  un- 
able to  effect  "  prompt  personal  service."  Special 
provisions  are  made  for  service  on  married  women, 
infants  and  lunatics,  which  last,  in  general,  sue  and 
are  sued  through  committees ;  and  partners,  who 
may  now  be  sued  in  the  name  of  the  firm,  may  be 
served  in  the  person  of  one  partner  or  of  a  manager 
at  their  place  of  business.  In  actions  for  the  reco- 
very of  land,  where  no  one  is  in  possession,  the 
writ  may  be  served  by  posting  a  copy  on  a  door 
or  other  conspicuous  place.  There  is  a  similar 
mode  of  service,  in  admiralty  actions  in  rem.  The 
date  of  service  must  be  indorsed  by'  the  person 

If  the  defendant  intend  to  resist  the  plaintiff's  Appeanuu*. 
claim,  his  first  step  is  to  enter  an  appearance  to 
the  writ  by  delivering  a  memorandum  of  appear- 
ance. If  the  defendant  resides  or  carries  on  busi- 
ness  within  a  registry  district,  he  must  enter 
his  appearance  to  a  registry  writ  in  the  district 
registry.  .  If  he  has  neither  residence  nor  business 
there,  he  may  appear  to  a  registry  writ  either  in 
London  or  in  the  district  registry  at  his  option. 


(o)  Ord.  xt.,  Rale  la,  p.  141. 
(^)  Ords.  ix.— xi.,  pp.  136—142. 
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Defaalt  of 
Hppeanmce. 


The  place  for  further  proceedings  is  governed  by 
the  place  of  appearance.  There  are  special  pro- 
visions for  allomng  persons  not  named  as  defen- 
dants to  appear  in  probate  and  admiralty  actions 
and  in  actions  for  the  recovery  of  land  (y). 

Under  the  head  of  default  of  appearance,  foil 
advantage  is  allowed  to  a  plaintiff  whose  opponent, 
in  not  appearing,  yields  at  the  first  point.  In 
claims  for  liquidated  amoimts,  on  filing  an  affidavit 
of  service  he  may  sign  judgment  at  once  for  the 
amount  specially  iifdorsed  on  the  writ  and  costs, 
or  if  there  be  no  special  indorsement  for  the 
amount  stated  by  him  in  his  affidavit  to  be  due. 
In  claims  for  unliquidated  damages  there  must 
be  a  writ  of  inquiry  or  an  assessment  by  any  one 
of  the  usual  modes  of  trial  which  a  judge  may 
order.  In  an  action  for  the  recovery  of  land 
judgment  may  be  obtained  by  default.  Judgment 
is  not  signed  in  actions  exclusively  assigned  to 
the  Chancery  Division  or  probate  actions,  upon 
default  of  appearance;  but  on  an  affidavit  of 
service  the  action  proceeds  as  if  the  defendant 
had  appeared.  Where  the  writ  is  issued  out  of 
the  district  registry,  and  there  is  an  option  to 
appear  there  or  in  London,  judgment  cannot  be 
entered  until  time  has  been  allowed  for  a  letter 
to  reach  the  defendant  (r). 

Even  if  the  defendant  appear  to  a  specially  in- 
writ'^Bpecliaiy  dorscd  writ,  it  does  not  necessarily  follow  that  the 
plaintiff  will  have  to  go  to  trial,  as  a  practice 
somewhat  similar  to  that  employed  under  the 
Bills  of  Exchange  Act  is  applied  to  all  actions 
begun  by  this  form  of  ^vrit.     The  plaintiff  may, 


Final  jadg 
inent  where 


(q)  Ord.  xii.,  p.  142. 
(f)  Ord.  xiii.,  p.  147. 
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by  filing  an  affidavit  verifying  his  own  cause  of 
action,  and  declaring  his  belief  that  there  is  no 
defence  to  it,  call  on  the  defendant  to  show  cause 
whj  final  judgment  should  not  be  signed.  The 
defendant  must  disclose  enough  to  the  court  or 
judge  to  show  that  he  has  a  good  defence,  or 
bring  the  sum  in  question  into  court,  otherwise 
the  order  will  be  made  («).  Similarly,  where  a  Accoant. 
claim  for  an  account  is  made  on  the  writ,  an 
account  will  be  ordered,  if  the  defendant  has 
MIed  to  appear,  or  if  he  has  appeared  and  failed 
to  show  that  there  is  a  preliminary  question  to  be 
tried  (0«  Applications  of  this  kind  are  usually  chamben. 
made  in  the  first  instance  at  judges'  chambers, 
where,  in  the  Queen^s  Bench,  Common  Pleas  and 
Exchequer  Divisions,  the  masters  have  juris- 
diction, with  certain  specified  exceptions,  to  make 
orders,  subject  to  an  appeal  within  four  days  to 
the  judge,  and  ultimately  within  eight  days  to  a 
divisional  court  (u). 

The  mode  of  pleading  to  be  used  in  the  High  Fieading. 
Court  appears  to  have  been  cast  with  the  object 
of  establishing  a  system,  which  should  retain,  as 
&r  as  possible,  the  brevity  of  common  law  and  the 
intelligibility  of  equity  pleading,  while  abandoning 
the  technicality  of  the  one,  and  the  prolixity  of 
the  other.  Indeed,  the  plaintiff  need  not  deliver 
any  pleading  at  all  beyond  that  which  has  already 
appeared  as  the  indorsement  of  the  writ,  if  the 
defendant,  in  appearing,  state  that  he  does  not 
require  the  delivery  of  a  statement  of  claim  {x). 

Supposing,  however,  that  the  defendant  does  statement  oi 

claim. 

(#)  Ord.  xiy.  p.  160. 

(t)  Old.  XT.  p.  162. 

(« )  Old.  m.  p.  242. 

(«)  Ord.  zix.,  Bnle  1,  p.  16B;  Ord.  xxi.,  Bnle  1,  p.  174« 
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Fonns  of 

statemeotof 

claim. 


not  in  terms  dispense  with  a  statement  of  claim, 
the  plaintiff  must  within  six  weeks  firom  the  time 
of  appearance  deliver  a  statement.  If  the  plain- 
tiff do  not  deliver  his  statement  within  the  time 
allowed  for  it,  he  is  liable  to  have  his  action  dis- 
missed for  want  of  prosecution.  Even  when  the 
defendant  dispenses  with  a  statement  of  claim,  the 
plaintiff  may,  at  his  own  risk  as  to  costs,  deliver  a 
statement,  if  he  thinks  it  essential  to  the  proper 
development  of  his  suit. 

The  character  of  the  statement  of  claim  will  be 
best  shown  by  one  or  two  examples  taken  firom 
the  forms  provided  in  Appendix  C.  to  the  Bules 
of  the  Supreme  Court  The  forms  are  merely 
intended  by  way  of  example,  but  supply  a  frame- 
work on  which  the  statement  of  many  ordinary 
claims  may  be  moulded  (y)  If  the  plaintiff  wish 
the  action  tried  elsewhere  than  in  Middlesex,  his 
statement  must  name  the  county  (r).  The  fol- 
lowing, omitting  formal  matter,  is  the  statement 
of  complaint  given  in  an  action  for  the  administra- 
tion of  an  estate : — 


Adminbtm- 
tion  of  estate 
— ttatement 
of  daim. 


1.  A.  B.,  of  K.,  in  the  oottntgr  of  L.,  died  on  the  1st  of  Jnljr, 
1875,  intestate.  The  defendant  G.  H.  is  the  administrator  of 
A«B. 

2.  A.  B.  died  entitled  to  lands  in  the  said  connty  for  an  estate 
of  fee  simple;  and  to  some  other  real  estate  and  to  personal 
estate.  The  defendant  has  entered  possession  of  the  real  estate 
of  A.  B.  and  reoeiyed  the  rents  thereol  The  legal  estate  in  sach 
real  estate  is  outstanding  in  mortgagees  nnder  mortgages  created 
bj  the  intestate. 

3.  A.  B.  was  neyer  married ;  he  had  one  brother  onljr,  who 
pre-deceased  him  without  haying  been  married,  and  two  sisters 
only,  both  of  whom  also  pre-deceased  him,  namely,  M.  N.  and 
P.  Q.  The  plaintiff  is  the  only  child  of  M.  N.,  and  the  defen- 
dant is  the  only  child  of  P.  Q. 


(y)  Ord.  xix.,  Rale  4,  p.  166;  App.  of  Forms,  C,  p.  295. 
(0  Ord.  xxxTi.,  Role  1,  p.  206. 
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The  plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A.  B.  admi- 
nistered in  this  coorty  and  for  that  purpose  to  have  all 
proper  directions  given  and  acoonnts  taken. 

2.  To  have  a  receiver  appointed  of  his  real  estate. 

3.  Snch  farther  or  other  relief  as  the  nature  of  the  case 
maj  require  (a). 

The  following  is  the  form  of  statement  of  claim 
in  an  action  for  neghgence : —  claim! 

l.The  plaintifiE  is  a  shoemaker,  carrying  on  business  at 
The  defendant  is  a  soap  and  candle  manufacturer,  of 

2.  On  the  23rd  May,  1875,  the  plaintiff  was  walking  eastward 
along  the  south  side  of  Fleet  Street,  in  the  city  of  London,  at 
about  three  o'clock  in  the  afternoon.    He  was  obliged  to  cross 

Street,  which  is  the  street  running  into  Fleet  Street  at 
right  angles  on  the  south  side.  While  he  was  crossing  the  street 
and  just  before  he  could  reach  the  foot  pavement  on  the  farther 
side  thereof,  a  two-horse  van  of  the  defendant's,  under  the  charge 
and  control  of  the  defendant's  servants,  was  negligently,  sud- 
denly, and  without  any  warning,  turned  at  a  rapid  and  dangerous 
pace  out  of  Fleet  Street  into  Street    The  pole  of  the  van 

fitmck  the  plaintiff  and  knocked  him  down,  and  he  was  much 
trampled  by  the  horses. 

3.  By  the  blow  and  trampling  the  plaintiff's  left  arm  was 
broken,  and  he  was  bruised  and  injured  on  the  side  and  back,  as 
well  as  internally,  and  in  consequence  thereof  the  plaintiff  was 
for  four  months  ill  and  in  suffering,  and  unable  to  attend  to  his 
business,  and  incurred  heavy  medical  and  other  expenses,  and 
sustained  great  loss  of  business  and  profits. 

The  plaintiff  claims  £  damages  (h). 

The  following  is  the  statement  of  defence  sup-  Admintatm. 
plied  by  the  forms  in  Appendix  C.  in  an  action  -defence* 
for  the  administration  of  an  estate : — 

1.  The  plaintiff  is  an  illegitimate  child  of  M.  N.  She  was 
never  married. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his 
death,  except  a  copyhold  estate  situate  in  the  county  of  R.,  and 
held  of  the  manor  of  S.  According  to  the  custom  of  that 
manor,  when  the  copyholder  dies  without  issue,  and  without 


(a)  App.  of  Forms,  C,  No.  2,  p.  295. 
(»)  App.  of  Forms,  C,  No.  20,  p.  337. 
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IcaTing  a  brother,  or  issue  of  a  deceased  brother,  the  copyhold 
descends  to  his  elder  sister  and  her  issue  in  preference  to  his 
yonnger  sister  and  her  issue.    P.  Q.  was  older  than  M.  N. 

3.  The  personal  estate  of  A.  B.  was  not  sufficient  for  the  pay- 
ment of  his  debts,  and  has  all  been  applied  in  payment  of  his 
funeral  and  testamentary  expenses  and  part  of  his  debts  (e), 

defS^TO  °^*~       The  following  is  the  statement  of  defence  in  an 
action  for  negligence  given  in  Appendix  C. : — 

1.  The  defendant  denies  that  the  ran  was  the  defendant's  van, 
or  that  it  was  under  the  charge  or  control  of  the  defendant's 
servant  The  van  belonged  to  Mr.  John  Smith  of  ,  a 
carman  and  contractor  employed  by  the  defendant  to  cany  and 
deliver  goods  for  him ;  and  the  persons  under  whose  charge  and 
control  the  said  van  was  were  the  servants  of  the  said  Mr.  John 
Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  tamed  ont 
of  Fleet  Street  either  negligently,  suddenly,  or  without  wamlngy 
or  at  a  rapid  or  dangerous  pace. 

3.  The  defendant  says,  that  the  plaintiff  might  and  could,  by 
the  exercise  of  reasonable  care  and  diligence,  have  seen  the  van 
approaching  him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third 
paragraph  of  the  statement  of  claim  (^Q. 

Character  oi  The  freedom  and  absence  of  technicality  of  the 
'  recognized  system  of  pleading  are  sufficiently  evi- 
dent from  these  examples.  Everything  like  the 
common  law  pleas  of  "  Never  indebted  "  and  "  Not 
guilty/'  which  meant  so  much  more  than  they 
said,  is  entirely  abandoned.  The  words  used  are 
to  be  taken  in  their  ordinary  signification,  without 
any  implication  of  law,  such  as  often  lurked  in  the 
averments  of  the  former  common  law  pleadings. 
Suppose,  for  instance,  the  statement  of  claim 
charge  the  defendant  with  uttering  a  slander,  and 
the  defendant  in  his  statement  says  that  he  is  not 
guilty.  Under  the  common  law  system,  this  plea 
was  held  to  include  an  allegation  that  the  words 

{e)  App.  of  Forms,  C,  No.  2,  p.  295. 
(d)  App.  of  Forms,  C,  No.  20,  p.  837, 
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uttered  were  privileged.    By  a  not  ver^'^  admirable  ch«»cter  of 

,       ,  .  new  pleading. 

process  of  logic^  it  was  argued  that  if  the  words 
were  privileged  they  were  not  slanderous,  and 
therefore  the  defendant  was  "  Not  guilty,"    Under 
the  recognized  system,  if  the  defendant  in  an 
action  of  slander  says  that  he  is  not  guilty,  the 
phrase  will  bear  its  proper  untechnical  significa- 
tion, that  is,  that  the  defendant  did  not  utter  the 
words  imputed  to  him.     In  the  same  way,  in  an 
action  on  a  contract  entered  into  by  the  plaintiff's 
agent,  it  would  have  been  considered  a  blunder  to 
mention  the  agent  at  all  in  the  declaration.     The 
plaintiff  would  be  said  to  have  entered  into  the 
contract,  and  the  maxim,  qui  facit  per  alium 
faeit  per  se,  would  have  borne  the  pleader  out. 
Under  the  new  system,  if  a  contract  is  stated  to 
have  been  entered  into  by  a  party,  it  will  be  taken 
that  he  entered  into  it  personally.     Similarly,  if 
the  defendant  deny  the  making  of  a  contract,  it 
will  be  taken  to  mean  that  he  did  not  make  the 
contract  in  point  of  fact,  not  that  no  such  contract 
existed  in  contemplation  of  law  by  reason  of  a 
legal  informality,  such  as  non-compliance  with 
the  Statute  of  Frauds.     The  more  obvious  forms 
of  unfairness  in  the  use  of  language,  such  as 
negatives  pregnant  and  evasive  denials,  are  ex- 
pressly forbidden  by  the  Kules.    For  instance, 
if  it  be  alleged  that  the  defendant  received  a  cer- 
tain sum  of  money,  he  must  deny  that  he  received 
that  sum  or  any  part  of  it,  or  else  state  how  much 
he  did  receive.    Moreover,  the  parties  are  required 
to  admit  in  their  pleadings  what  they  cannot  fairly 
dispute,  under  pain  of  incurring  costs.     In  &ct, 
the  new  mode  of  pleading  supposes  two  laymen, 
who  intend  to  fight  out  a  dispute  firankly  and 
honestly,  and  who  agree,  in  order  that  they  may 
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see  exactly  Tvliat  the  difference  between  them  is, 
to  send  to  each  other  alternately  letters  containing 
statements  by  each  of  all  the  facts  which  he 
believes  to  have  happened,  and  which  the  other 
ought  to  know,  in  order  to  deny  or  explain 
them  (e). 

Much  of  the  theory  of  conmion  law  pleading 
was  based  on  the  assumption  that  there  were  two 
parties  to  the  action  completely  antagonistic  to 
one  another  on  every  point.  The  present  system 
makes  an  action  rather  play  the  part  of  settling 
all  the  disputes  between  plaintiff  and  defendant^ 
or  all  the  disputes  between  them  and  any  other 
persons,  whether  interested  jointly  or  separately, 
primarily  or  in  the  alternative,  arising  out  of 
the  same  transaction  (y*).  It  may  be  noticed 
that  the  principle  is  fully  recognized,  that  all 
legal  claims  are  sufficiently  compensated  by  a 
money  payment,  a  defendant  being  now  allowed 
to  plead  payment  into  court  in  all  cases  where 
debt  or  damages  are  claimed,  the  former  excep- 
tions of  cases  where  honour  or  good  name  was 
concerned  being  done  away  with  (^). 

Complete  power  is  given  to  defendants  to  set 
up  counter--claims  against  the  plaintiff  instead  of 
bringing  a  cross  action ;  and  counter-claims  may 
be  made  against  persons  not  originally  parties  to 
the  action  by  serving  them  with  a  notice  in  the 
nature  of  a  writ  of  summons  (A). 
Bcvij.  After  the  delivery  of  the  statement  of  defence 

the  reply  is  delivered  within  three  weeks;  and 
here  the  course  of  pleading  stops,  unless  special 

(O  Ord.  ziz.  p.  163. 

if)  Ord.  XTi.  p.  163. 

{g)  Ord.  XXX.  p.  190. 

(A)  Act  of  1873,  sect  24,  aab-«ct  3,  p.  18. 
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leave  be  obtained  to  carry  it  ifurther,  except  that 
a  joinder  of  issue  may  be  delivered  after  reply, 
and  always  constitutes  the  dose  of  the  plead- 
ings (i).     Fajonent  into  court  may  be  made  in 
all  actions  where  money  is  claimed,  and  may  be 
pleaded  as  a  defence  (A).     A  plaintiff  may  always  niaoonunu- 
discontinue  his  action  on  paying  costs  before  or 
immediately  after  delivery  of  the  statement  of 
defence,  and  may  afterwards  begin  a  new  action. 
To  discontinue  at  a  lat^  point  requires  a  judge's 
order  (/).     Full  powers  for  amending  pleadings  Amendment. 
are  given  by  leave  of  a  judge,  and  without  leave 
plaintiff  may  amend  his  statement  of  complaint 
once  before  replying,  subject  to  disallowance  and 
counter-amendment ;  and  a  defendant  has  a  similar 
right  in  reference  to  a  set-off  or  counter-claim, 
subject  in  both  to  the  amendment  being  disallowed 
by  the  judge  and  counter-amendments  allowed. 
Amended  pleadings  are  to  be  delivered  to  the 
opposite  party  (m);  and  when  it  is  desired  to 
plead  facta  which  have  arisen  since  a  pleading 
was  delivered,  a  further  pleading  is  allowed  (n). 
In  case  the  pleadings  fail  in  defining  clearly  unm, 
enough  the  issues  in  dispute  between  the  parties, 
it  is  provided  that  issues  be  prepared  and  settled, 
if  necessary,  by  the  judge  (o).     This  is  a  new 
proceeding,  which  suggests  a  misgiving  whether 
the  method  of  pleading  at  large  now  introduced 
will  be  as  effective  as  the  common  law  pleading  in 
bringing  parties  to  an  issue.     The  parties  may 


(<)   Old.  xxT.  p.  180. 
(k)  Ord.  XXX.  p.  190. 
(I)   Ord.  xxiii.  p.  178. 
(m)  Ord.  xxvii.  p.  181. 
(n)  Old.  XX.  p.  178. 
(0)  Ord.  xxtL  p.  180. 
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also  concur  at  any  time  after  writ  in  stating  a 
special  case  for  the  purpose  of  deciding  any  ques- 
tion of  law  which  may  arise  in  the  action ;  and  if 
a  judge  think  it  conyenient  a  preliminary  point 
may  be  ordered  to  be  heard  first  {p). 

Inquiries  and  accounts  may  also  be  ordered  at 
an  intermediate  stage  of  the  proceedings  (;)• 

Fresh  parties  may  be  added  on  death,  marriage, 
or  bankruptcy  of  any  party  to  the  action,  or  the 
assignment  of  their  interest.  No  abatement  takes 
place,  but  leave  to  make  the  necessary  alteration 
is  obtained  (r). 

If  either  party  think  his  opponent's  pleading 
insufficient  in^nt  of  kw,  he  Ly  dem^,\S 
the  question  will  be  brought  before  the  court  for 
argument,  and  will  be  heard  by  a  single  judge  («)• 
The  demurrer  maintains  a  convenient  means  for 
deciding  actions  which  turn  entirely  on  questions 
of  law,  and  at  the  same  time  ensures  that  each 
party  will  deal  with  all  the  material  allegations 
in  the  preceding  pleading,  so  as  not  to  lay  himself 
open  to  this  form  of  attack  (t). 

To  substantiate  his  pleadings,  it  may  become 
essential  to  either  party  to  extract  evidence  from 
his  opponent,  and  great  facilities  are  given  for 
this  purpose  by  a  simple  process  of  written  inter- 
rogatories  to  be  answered  by  the  opposite  party. 
The  plaintiff  or  defendant  wishing  to  interrogate 
delivers  his  questions  with  his  pleading,  and  the 
other  party  must  answer  them  in  ten  days.  If  he 
object  to  any  of  them,  he  may  within  four  days 


(^)  Ord.  xxxiy.  p.  200. 

(q)  Ord.  xxziii.  p.  200. 

(r)  Ord.  1.  p.  289. 

(«)  Act  of  1876,  sect.  17»  p.  114. 

(0  Ord.  xxviii.  p.  188. 
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apply  to  a  judge,  who,  if  satisfied  that  any  inter- 
rogatory is  objectionable,  may  strike  it  out.  If  ^ 
the  answers  are  insufficient,  a  further  answer  or 
an  answer  vivd  voce  may  be  required.  Failure 
to  comply  with'  an  order  to  answer  not  only  entails 
a  liability  to  attachment,  but  to  have  the  party's 
action  dismissed  or  defence  struck  out,  which 
latter  will  be  the  more  formidable  altemative  to 
defendants  out  of  the  jurisdiction.  If  one  of  the 
parties  to  an  action  be  a  corporation,  an  order 
may  be  obtained  for  the  interrogation  of  one  of 
its  officers.  The  grounds  on  which  a  judge  may 
disallow  an  interrogatory  are,  that  it  is  scandalous 
or  irrelevant,  or  not  pat  bondjide  for  the  purposes 
of  the  action,  or  not  sufficiently  material  at  that 
stage,  or,  generally,  that  it  cannot  fairly  be 
allowed.  The  act,  however,  evidently  contem- 
plates that  the  parties  shall  make  the  fullest 
disclosure  to  one  another  (u). 

It  may  be  equally  important  to  the  party  to  an  Di^jovcry 
action  to  find  out  what  documents  are  in  the  pos^  tionof  docu- 
session  or  power  of  his  opponent,  and  what  their 
contents  are.  The  first  object  is  attained  by 
obtaining  an  order  for  a  discovery  of  documents, 
which  can  be  done  without  an  affidavit,  and  by 
which  the  party  is  required  to  disclose  on  oath  all 
dociunents  material  to  the  question  in  dispute,  and 
to  say,  for  the  future  guidance  of  his  opponent, 
why,  if  at  all,  he  objects  to  produce  them.  To 
inspect  these  documents  the  party  requires  a 
fiirther  order  of  a  judge,  which  again  may  be 
made  without  an  affidavit.  With  regard  to  docu- 
ments not  disclosed  under  an  order  for  discovery, 
an  order  for  inspection  may  be  obtained,  based  on 
.»  .       ■  ■  ,      -» 

(«)  Ord.  xzxi.,  Roles  1—10,  p.  191. 
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an  affidavit  stating  that  certain  documents  are 
in  the  opponent's  possession,  and  that  the  appli- 
cant is  entitled  to  inspect  them.  With  a  view, 
apparently,  to  the  omission  contemplated  by  the 
act  of  the  copies  of  documents  formerly  inserted  at 
great  length  in  pleadings  and  affidavits,  the  inspeo- 
intpection  of  tion  of  documcnts  mentioned  in  a  pleading  or  affi- 

documeuta  ^  . 

mentioned  In  davit  is  made  morc  casily  obtainable.  The  opposite 
party  gives  notice  to  his  opponent  of  his  desire  to 
inspect  such  documents,  and  if  the  notice  is  not 
complied  with  in  two  days,  he  may  apply  to  a 
judge  for  an  order  for  inspection  without  an  affi- 
davit. The  discretion  of  the  judge  in  reference 
to  orders  for  discovery  and  inspection  may  be 
largely  influenced  by  a  general  clause  giving  him 
power  to  order  the  production  of  documents,  to 
be  dealt  with  as  he  may  think  just.  Disobedience 
to  an  order  of  discovery  or  inspection  is  followed 
by  the  same  penalties  as  in  the  case  of  interroga- 
tories (ar). 

piaeeof  txiiu.  The  parties  having  joined  issue  on  their  plead- 
ings  the  action  is  ripe  for  trial.  The  trial  takes 
place  either  in  Middlesex — ^in  which  county  and 
in  London  there  are  to  be  continuous  sittings  for 
the  purpose  —  or  in  the  county  named  in  the 
statement  of  claim,  without  consideration  of  local 
venue,  or  in  any  other  place  ordered  by  a  judge. 

Model  or  Equity  causes  may  be  tried  on  circuit,  and  the 
parties  are  allowed  a  wider  choice  of  tribunals 
than  when  a  common  law  action  was  almost  neces- 
sarily tried  by  a  judge  and  jury,  and  a  chancery 
suit  by  a  judge.  Besides  these  two  modes  of  trial 
the  action  may  be  heard  before  a  judge  with 
assessors,  or  a  referee  with  or  without  assessors, 

^x)  Ord.  XZ3U.,  Roles  11—23,  p.  195. 
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the  act  contemplating  a  reference  to  "  official 
referees  "  (of  whom  four  have  been  appointed)  as 
well  as  to  special  referees  chosen  by  the  parties. 
Ten  days'  notice  of  trial  is  given,  and  with  it  an 
intimation  which  mode  of  trial  is  proposed.  If 
the  plaintiff  fidl  to  give  the  notice  within  six  weeks^ 
the  defendant  may  give  it,  and  at  the  same  time 
propose  the  mode  of  trial.  If  the  defendant  does  Trial  by  jury. 
not  accept  the  plaintiff's  mode  of  trial,  he  must,  if 
he  desires  trial  by  jury,  within  four  days,  or  an  ex- 
tended  period,  give  notice  to  that  effect,  in  which 
case  (subject  to  certain  exceptions)  that  mode  of 
trial  will  be  adopted;  or  he  must  apply  for  an  order 
for  a  different  mode  of  trial,  in  which  case,  unless 
the  plaintiff  wishes  for  trial  by  jury,  and  the 
action  is  one  in  which  he  had  a  right  to  that 
mode  of  trial  before  the  act,  or  which  could  not 
be  tried  without  a  jury  but  with  consent  of  parties, 
an  order  may  be  made  for  another  mode  of  trial  (y). 
In  cases  for  trial  in  London  or  Middlesex,  the 
notice  is  not  in  force  unless  the  cause  be  entered 
in  six  days  (z).  The  exceptions  to  the  right  to  a  Reference. 
jury — ^whether  becoming  material  on  the  defen- 
dant's giving  notice  for  that  mode  of  trial  and  the 
plaintiff  resisting  it,  or  on  the  plaintiff's  proposing 
trial  by  jury  and  the  defendant  applying  at  cham- 
bers for  another  mode  of  trial — are  where  a  pro- 
longed examination  of  documents  or  accounts,  or 
any  scientific  or  local  investigation  inappropriate 
for  a  jury,  must  take  place,  in  which  case  the  trial 
may  be  ordered  before  a  referee  (a) ;  and  where 
before  the  act  the  action  might  without  consent  of 
parties  be  tried  without  a  jury,  in  which  case  an 

(y)  Ord.  xxx?i.  p.  206. 

(2)  Ord.  xxx?i.,  Role  10a,  p.  210. 

{a)  Act  of  1873,  sectB.  66,  57,  p.  50. 
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order  may  be  made  for  trial  before  a  judge  or  any 
other  of  the  modes  of  trial  (ft).  Different  questions 
in  an  action  may,  by  order,  be  tried  in  different 
ways. 

After  the  notice  the  case  is  entered  for  trial 
by  the  plaintiff  or  the  defendant  leaving  two 
printed  copies  of  the  pleadings  with  the  officer  of 
the  court,  one  of  which  is  for  the  judge's  use. 
If  the  defendant  do  not  appear  at  the  trial,  the 
plaintiff  proves  his  case ;  and  if  the  plaintiff  do 
not  appear,  the  defendant  may  have  the  action 
dismissed  or  may  prove  his  counter-claim.     The 

ETidenoe.  case  is  in  general  tried  upon  evidence  given  viva 
voce  (c),  unless  the  parties  have  agreed  to  try  it 
on  affidavits,  or  an  order  has  been  made  allowing 
the  affidavit  of  certain  witnesses  to  be  useSi{d). 
Where  the  case  is  tried  on  affidavits  by  consent, 
the  plaintiff  will  have,  within  fourteen  days  or  the 
time  agreed  upon  or  ordered,  filed  his  affidavits 
and  deUvered  them  to  the  defendant.  In  the  same 
way  the  defendant  will  have  filed  his  affidavits, 
and  the  plaintiff  have  been  allowed  seven  days  to 
file  affidavits  in  reply.  In  the  case  of  a  trial  upon 
affidavits  the  notice  of  trial  will  have  been  given 
at  the  close  of  the  affidavits  and  not  at  the  close 
of  the  pleadings.  Where  evidence  has  been  given 
by  affidavit  the  deponent  may  be  cross-examined 
by  the  opposite  party  giving  notice  of  his  inten- 
tion to  do  so,  and  unless  the  deponent  is  produced 
for  that  purpose  his  evidence  cannot  be  used,  except 

Judgment,  by  Special  leave  of  the  judge.  At  the  close  of  the 
trial  the  judge  may  direct  judgment  to  be  entered 


(J)  Ord.  xxxTi.,  Rale  26»  p.  213. 
(c)  Ord.  xxxTJi  p.  217. 
id)  2b, 
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for  any  or  either  party,  or  adjourn  for  **  further 
consideration"  before  himself  (tf),  a  procedure  sub- 
stituted for  ''  leave  reserved"  to  move  a  divisional 
court,  in  consequence  of  the  direction  of  the  Act 
of  1876,  that  all  proceedings  in  an  action  subse- 
quent to  trial  shaU  as  far  as  possible  be  taken  before 
the  judge  who  tried  that  action  (/).  The  trial 
before  a  referee,  who  will  sit  de  die  in  diem  at  any 
place  deemed  convenient,  is  in  general  like  that 
before  a  judge,  except  it  will  not  be  in  a  public 
court  of  justice. 

The  conclusion  of  the  trial  will  be  the  point  at  costs. 
which  the  question  of  costs  will  arise.  In  theory 
the  judge  has  a  iull  discretion  as  to  costs,  but  his 
discretion  is  guided  by  a  primd  facie  right  to  costs 
being  conferred  on  the  successful  party  in  certain 
cases.  Thus,  if  the  action  be  tried  by  a  jury,  an 
application  must  be  made  to  deprive  the  successful 
party  of  his  costs,  unless  the  sum  recovered  brings 
the  amount  within  the  County  Court  Act,  in  which 
case  a  certificate  is  necessary.  In  all  other  cases 
a  direction  as  to  costs  must  form  part  of  the  judg- 
ment as  formerly  in  the  Court  of  Chancery,  the 
right  of  trustees  and  others  to  costs  out  of  a  par- 
ticular estate  being  maintained  (^).  Two  scales 
of  costs,  a  "higher"  and  a  "lower"  scale,  are 
provided  by  the  Eules  of  the  Supreme  Court 
(Costs)  (A). 

If  no  judmient  be  entered  at  the  trial,  the  plain-  Motion  for 
tiff  nuty  seTSe  action  down  on  motion  for  judg-  ^"^'' 
ment,  or  the  defendant  may  do  so  after  the  lapse 
often  days.     If  judgment  be  directed  at  the  trial, 

(e)  Ord.  xxxvi.,  Rnle  22a,  p.  212. 
(/)  Act  of  1876,  sect.  17,  p.  115. 
Cff)  Ord.  It.  p.  248. 
(A)  Order  in  Council,  I.  p.  S69. 
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any  party  may  more  to  set  it  aside  and  enter 
another  judgment  upon  the  findings,  whether  of 
jury,  judge  or  referee.  If  the  trial  was  had  before 
a  judge  or  jury,  the  application  will  be  to  the  Court 

NewtriaL  of  Appeal  ( I ).  If  for  any  reason  there  ought  to 
be  a  new  trial,  the  party  may  move  for  an  order 
calling  on  his  opponent  to  show  cause ;  but  a  new 
trial  is  not  granted  for  misdirection  or  improper 
ruling  as  to  evidence,  unless  there  has  been  a  mis- 
carriage of  justice*  If  the  trial  was  had  before 
a  judge  only,  this  motion  will  be  to  the  Court  of 
Appeal  (A) ;  if  before  a  jury,  to .  a  divisional 
court  (/). 

jod^onL  Judgment  is    entered  upon    leaving    printed 

copies  of  the  pleadings  with  the  proper  officer,  and 
it  may  then  become  necessary  to  issue  execution.' 
For  the  recovery  of  money  under  a  judgment  the 
modes  of  execution  formerly  in  use  may  be  em- 
ployed. A  writ  of  possession  issues  for  the  reco- 
very of  land ;  and  in  case  of  a  judgment  for  the 
payment  of  money  Into  court,  or  to  do  any  other 
act  within  a  limited  time,  there  may  be  issued  a 
writ  of  sequestration,  which  authorizes  entry  on 
the  lands  of  the  disobedient  party,  the  receipt  of 
the  rents  and  profits,  and  the  seizure  of  his  goods. 
Judgment  for  the  recovery  of  property  may  be 
enforced  by  a  writ  of  delivery,  which  commands 
the  sheriff  to  cause  the  property  in  question  to  be 
delivered,  or  a  distress  on  the  lands  and  chattels 
of  the  party  in  question  untQ  the  property  is 
delivered.  A  judgment  requiring  any  act  to  be 
done  or  abstained  fix)m  may  also  be  enforced  by 


(i)  Old.  xL,  Role  4,  p.  228. 
{k)  Old.  xxxix.,  Bole  1,  p.  220. 
(/)  Jh. 
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writ  of  attachment  or  committal.  Orders  may  be 
enforced  in  the  same  way  as  judgments.  Execu- 
tion is  taken  out  by  delivering  a  praecipe  to  the 
officer,  and  the  writ,  if  renewed  every  year,  lasts 
for  six  years,  after  which,  or  if  any  change  has 
taken  place  in  the  parties  entitled  or  liable  to 
execution,  an  order  must  be  obtained  (n\ 

Analogous  to  an  execution  for  the  enforcement  Attachment 
of  a  judgment  is  the  attachment  of  a  debt,  and  cba^g 
&cilities  are  given  to  a  judgment  creditor  for  ob- 
taining an  order  for  attachment  against  the  debtor 
of  his  judgment  debtor  (o).  A  charging  order  of 
shares  and  stock  may  also  be  made,  and  the  High 
Court  has  jurisdiction  to  issue  a  distringas  on 
stock  at  the  Bank  of  England  (/?). 

With  the  writ  of  execution  the  proceedings  in  App«afrDm 
an  action  come  to  an  end,  unless  any  party  think  toooortoi 
proper  to  appeal.  Very  full  powers  of  appeal, 
which  correspond  more  to  the  second  hearing  in 
chancery  than  to  error  and  appeal  at  law,  are 
given  to  either  party,  and  in  general  an  appeal 
lies  fi*om  any  judgment  or  order  of  the  High 
Court  (g).  Appeals  are  by  way  of  rehearing  and 
are  no  stay  of  execution,  unless  so  ordered  by  the 
court  appealed  from  or  the  Court  of  Appeal  on 
such  terms  as  may  seem  just.  There  is  no  peti- 
tion  or  case  on  appeal,  but  a  motion  is  made  by 
the  appellant.  Any  judgment  or  order  may  be 
appealed  against,  and  fourteen  days'  notice  of  ap- 
peal must  be  given  to  the  parties  affected  in  the 
case  of  a  judgment,  or  four  days'  notice  in  the 
case  of  an  interlocutory  order.      The  Court  of 

(n)  Ords.  zlii,  xliv.,  zItIL— xlix.  pp.  226 — 238. 

(0)  Ord.  xl?.  p.  233. 

ip)  Ord.  xlvi.  p.  236. 

(q)  Act  of  1873,  sect  19,  p.  12. 
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Appeal  has  all  the  powers  of  amendmeDt  of  the 
court  of  first  instance,  and  also  power  to  hear  fresh 
evidence,  either  oral  or  by  affidavit  The  costs  of 
the  appeal  are  in  the  discretion  of  the  court  If 
the  respondent  wish  to.  vaiy  the  judgment  of  the 
court  below,  he  can  raise  the  question  on  giving 
eight  days'  notice,  or  in  case  of  an  interlocutory 
order  two  days'  notice.  The  appeal  is  set  down 
by  leaving  a  copy  of  the  judgment  or  order,  and 
of  the  notice  of  appeal.  The  affidavits  or  the 
judge's  notes  wiQ  be  before  the  Court  of  Appeal 
when  any  question  of  fact  is  involved.  Appeals 
from  interlocutory  orders  must  be  made  within 
twenty^ne  days,  and  against  judgments  within  a 
year,  unless  special  leave  is  obtained  (r). 

From  any  judgment  or  order  of  the  Court  of 
Appeal  an  appeal  lies  to  the  House  of  Lords  («)• 
Orders  of  that  House  fix  the  practice  and  proce- 
dure on  appeal,  and  the  time  within  which  an 
appeal  is  to  be  brought  {t).  The  orders  now  in 
force  prescribe  that  a  petition  of  appeal  must  in 
general  be  lodged  in  the  Parliament  office  within 
one  year  from  the  date  of  the  last  judgment  ap- 
pealed from(K),  and  that  the  reasonableness  of 
the  petition  be  certified  by  counsel  (ar).  At  least 
three  **  Lords  of  Appeal,"  that  is,  persons  who 
have  held  high  judicial  office,  must  be  present  at 
the  hearing  of  the  appeal  (y). 


(r)  Ord.  Iviii.  p.  254. 

(«)  Act  of  1876,  sect.  3,  p.  105. 

(t)  Act  of  1876,  sect.  11,  p.  109. 

(u)  Standing  Order  L  p.  451. 

(ar)  Standing  Order  11.  p.  451.  The  Act  of  1876,  sect.  11,  also 
empowers  the  Hooso  to  make  Orders  imposing  conditions  as  to 
the  Talne  of  the  subject-matter  in  dispute,  bnt  the  Orders  at 
present  in  force  do  not  appear  to  impose  any  such  conditions. 

(y)  Act  of  1876,  sect  5,  p.  106. 


SUPREME  COURT  OF  JUDICATURE 

ACT,  1873. 


36  &  37  Vict.  c.  66. 

An  Act  for  the  constitution  of  a  Supreme  Court,  and 
for  other  purposes  relating  to  the  better  Adminis^ 
tration  of  Justice  in  England ;  and  to  authorize 
the  transfer  to  the  Appellate  Division  of  such 
Supreme  Court  of  the  Jurisdiction  of  the  Judicial 
Committee  of  Her  Majesty^ s  Privy  Council, 

[5th  August,  1873.] 

Whereas  it  is  expedient  to  constitute  a  Supreme 
Court,  and  to  make  provision  for  the  better  adminis- 
tration of  justice  in  England  : 

And  whereas  it  is  also  expedient  to  alter  and  amend 
the  law  relating  to  the  Judicial  Committee  of  her 
Majesty's  Privy  Council : 

Be  it  enacted  by  the  Queen's  most  Excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

Preliminary. 


it 


1.  This  act  may  be  cited  for  all  purposes  as  the  short  uue. 
Supreme  Court  of  Judicature  Act,  1873." 


[2.  This  acty  except  any  provision  thereof  which  is  commenoe- 
declared  to  tahe  effect  on  the  passing  of  this  actj  "«n*®'"*- 
shall  commence  and  come  into  operation  on  the 
second  day  of  November j  1874.     Repealed,  37  &  38 
Vict.  c.  83.] 

The  2nd  of  NoTember  was  formerly  the  first  day  of  Michael- 
mas Term,  and  is  now  the  first  day  of  the  Michaelmas  Sittings 
(see  Ord.  LXI.,  Rale  1).  The  general  scheme  of  the  act  was 
that  no  aectiona  shoold  come  into  operation  before  ^at  date, 


ACT  OP  1873,  ss.  3,  4. 


Aeio/\B7Z, 
M.3,  4. 


except  BQcli  as  might  be  necessary  to  make  arrangements  for  the 
working  of  the  new  court.  These  sections  were:— sect.  27,  as 
to  yacatioDs  ;  sect.  60,  as  to  district  registries ;  and  sect.  68,  as 
to  Roles  of  Court.  Of  these  sect.  68  is  repealed  by  the  Act  of 
1875. 

Br  the  Supreme  Court  of  Judicature  (Commencement)  Act, 
1874,  37  &  38  Vict.  c.  83,  the  second  section  of  the  Act  of  1873 
was  repealed,  and  "  the  Supreme  Coart  of  Judicature  Act,  1873, 
except  any  provision  thereof  directed  to  take  effect  on  the  passing 
of  the  said  act,"  was  directed  to  commence  on  the  1st  of  No- 
vember, 1875,  on  which  day  the  Act  of  1875  also  commenced. 


Consolldatlofii 
of  ooorto  into 
Sapreme 
Cuurt. 


**  Hlffh  Court 
of  Jastloe" 
and**  Court 
of  AppeaL" 


Pabt  I. 
Constitution  and  Judges  of  Supreme  CourL 

3.  From  and  after  the  time  appointed  for  the  com- 
mencement of  this  ACt)  the  several  coarts  hereinafter 
mentioned  (that  is  to  say),  the  High  Coart  of  Chan- 
cery of  England,  the  Court  of  Queen's  Bench,  the 
Court  of  Common  Pleas  at  Westminster,  the  Court  of 
Exchequer,  the  High  Court  of  Admiralty,  the  Court 
of  Probate,  the  Court  for  Divorce  and  Matrimonial 
Causes,  and  the  London  Court  of  Bankruptcy^'* 
shall  be  united  and  consolidated  together,  and  shall 
constitute,  under  and  subject  to  the  provisions  of  this 
act»  one  Supreme  Court  of  Judicature  in  England. 

This  section  expressly  effects  the  consolidatioii,  not  the  ahoK- 
tion,  of  the  old  courts.  This  form  of  ezprasaion  seems  to  have 
been  chosen  in  deferenoe  to  sentiment  For  practical  purposes 
an  abolition  takes  place,  because  by  sect  16  the  jurisdiction  of 
the  old  courts  is  transferred  to  the  High  Court  of  Justice,  and 
by  sect.  22  their  jurisdiction  is  to  cease  to  be  exercised. 

It  is  noticeabl^  that  the  diA.  courts,  although  all  courts  of 
first  instance,  are  consolidated  into  the  Supreme  Court,  which 
title  includes  both  the  High  Court,  or  new  court  of  first  instance, 
and  the  Court  of  Appeal.  The  term  '*  Supreme  Court"  is  but 
little  used  in  the  act,  which  commonly  speaks  of  **  the  High 
Court  and  Court  of  Appeal" 

4.  The  said  Supreme  Court  shall  consist  of  two 
permanent  divisions,  one  of  which,  under  the  name  of 
"  Her  Majesty's  High  Court  of  Justice,"  shall  hava 
and  exercise  original  jurisdiction,  with  such  appellate 
jurisdiction  from  inferior  courts  as  is  hereinafter  men- 
tioned, and  the  other  of  which,  under  the  name  of 
*'Her  Majesty's  Court  of  Appeal,"  shall  have  and 
exercise  appellate  jurisdiction,  with  such  original  juris- 
diction as  hereinafter  mentioned  as  may  be  incideni 
to  the  determination  of  any  appeal. 

The  term  **  permanent "  is  probably  applied  to  the  two  diTi- 
Bions  of  the  Supreme  Court  m  order  to  aistinguish  them  from 


•  B4estod,Aot<otlS7S»MotJS,anaMli«d.    Seeaett.  9of  that«cl,p.SD. 
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the  divisions  of  the  High  Conrt  constituted  by  sect  31,  which  Ado/^mt, 
•re  not  permanent,  bat  ma^,  by  sect.  32,  be  either  increased  or  *•  »• 
Tednced  in  number  bj  order  in  conncil.  For  the  appellate  jnris- 
diction  of  the  High  Court,  see  sects.  45, 47 ;  and  for  the  original 
JQrisdictioB  of  the  Court  of  Appeal,  see  Ord.  LVIII.,  Role  6. 
The  Court  of  Appeal  has  no  jorisdiction  to  hear  an  origiosl 
petition.  (^Zhtmratfen  Adare  Coal  Co^  i»  re,  33  L.  T.  371}  2i 
W.  R.  37.) 

5.  Her  Majesty's  High  Court  of  Justice  shall  be  constitation 
oonstituted  as  follows  -.-The  first  judjireg  thereof  shall  S{?^S«2^ 
be  the  Lord  Chanceilor,  the  Lord  Chief  Justiee  of  Fintjadipas. 
Eugland,  the  Master  of  the  Bolls«  the  Lord  Chief 
Justice  of  the  Coounon  Pleas,  the  Lord  Chief  Baron 
of  the  Exchequer,  the  several  Yice-Chancellors  of  the 
High  Court  of  Chancery,  the  judge  of  the  Court  of 
Probate  and  of  the  Court  for  Divorce  and  Matrimonial 
Causes,  the  several  puisne  justices  of  the  Courts  of 
Queen's  Bench  and  Common  Pleas  respectively,  the 
several  junior  barons  of  the  Court  of  Exchequer,  and 
the  judge  of  the  High  Court  of  Admiralty,  except 
such,  if  any,  of  the  aforesaid  judges  as  shall  be  ap- 
pointed ordinary  judges  of  the  Court  of  Appeal. 

Subject  to   the   provisions   hereinaft;er   contained,  Fntanap- 
whenever  the  office  of  a  judge  of  the  said  High  Court  J[lJ[*i^®J^ 
shall  become  vacant,  a  new  judge  may  be  appointed  &G.of  judgoi. 
thereto  by  her  Majesty,  by  letters  patent.     All  per- 
sons to  be  hereaflter  appointed  to  fill  the  places  of  the 
Lord  Chief  Justice  of  England,  the  Master  of  the  oontinaftnce 
B<^ls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  Jj  ^"SJ^^* 
and  the  Lord  Chief  Baron,  and  their  successors  re-  m.  b., 
spectively,  shall  continue  to  be  appointed  to  the  same  •"^^•C**- 
respective  offices,  with  the  same  precedence,  and  by 
the  same  respective  titles,  and  in  the  same  manner, 
r^peotively,  as  heretofore.     Every  judge  who  shall  be 
appointed  to  fill  the  place  of  any  other  judge  of  the 
said  High  Court  of  Justice  shall  be  styled   in  his 
appointment  "  Judge  of  her  Majesty's  High  Court  of 
Justice,"  and  shall  be  appointed  in  the  same  manner 
in  which  the  puisne  justices  and  junior  barons  of  the 
superior  courts  of  common  Jaw  have  been  heretofore 
appointed  :   Provided  always^  that  if  at  the  com-  Number  qf 
mencement  of  this  act  the  number  of  puisne  justices  a^cSurt. 
and  Junior  barons  who  shall  become  judges  of  the 
said  High  Court  shall  exceed  twelve  in  the  whole,  7to 
new  judge  of  the  said  High  Court  shall  he  appointed 
in  the  place  of  any  such  puisne  justice  or  junior 
baron   who  shall  die  or  resign  while  such  whole 
number  shall  exceed  twelve,  it  being  intended  that 

b2 
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ike  permanent  number  of  judges  of  the  said  High 
Court  shall  not  exceed  twenty-one,* 

All  the  judges  of  the  said  court  shall  have  in  all 
respects,  save  as  in  this  act  is  otherwise  expresslj 
provided,  equal  power,  authority,  and  jurisdiction ; 
and  shall  be  addressed  in  the  manner  which  is  now 
customary  in  addressing  the  judges  of  the  superior 
courts  of  common  law. 

The  Lord  Chief  Justice  of  England  for  the  time 
being  shall  be  president  of  the  said  High  Court  of 
Justice  in  the  absence  of  the  Lord  Chancellor. 

By  sect.  100  '*  Lord  Chancellor  "  includes  **  Lord  Keeper  of 
the  Great  Seal,"  as  to  which  see  5  Eliz.  c.  18.  For  the  office 
of  Master  of  the  Rolls,  see  4  Inst  82,  and  3  Geo.  2,  c.  30, 
which  settled  the  subordination  of  that  officer  to  the  Lord 
Chancellor.  The  first  Vice-Chancellor  was  appointed  by  53 
Geo.  3,  c.  24,  and  two  more  were  appointed  by  5  Vict.  c.  5,  s.  19. 
The  jndge  of  the  Court  of  Probate  was  first  appointed  in  1857 
by  20  &  21  Vict.  c.  77;  and  by  an  act  of  the  same  year,  21  &  22 
Vict.  c.  85,  such  jadge  is  called  the  Jndge  Ordinary  of  the  Court 
of  Divorce.  The  Lord  Chancellor  and  all  the  common  law 
judges  were  also  made  judges  of  that  court  (21  &  22  Vict.  c.  85, 
8.  8 ;  22  &  23  Vict.  c.  61,  s.  1).  Till  1857  probate  and  divorce 
business  was  transacted  in  the  ecclesiastical  courts. 

The  second  paragraph  of  sect.  5  provides  for  the  continuance 
of  the  offices  of  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Bolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Exchequer ;  but  this  provision 
must  be  read  subject  to  the  enactment  in  sect.  32,  whereby  an 
order  in  council  may  provide  for  "  the  abolition  on  vacancy  of 
the  distinction  of  the  offices''  of  any  of  such  judges. 

The  precedence  of  the  judges  of  the  High  Court  among 
themselves  is  according  to  the  priority  of  their  respective  ap- 
pointments.   See  sect.  6  of  the  Act  of  1875. 
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[§.  Constitution  of  Court  of  Appeal,  as  follows : 
5  *^  eX'Officio"  judgeSf  not  more  than  9  *^  ordinary 
judgeSy  and  an  indefinite  number  of  "  additional 
judges ;  the  last  named  to  be  appointed  by  the  crown 
from  certain  ex-judges  willing  to  serve.  Repealed, 
Act  of  1875,  sect.  33,  and  sched.  See  now  sect.  4 
of  that  act,  p.  74,  post.'\ 


Vacancies  by 
resignation  of 
judges,  and 
effect  of 
vacancies 
genemlly. 


7.  The  office  of  any  judge  of  the  said  High  Court 
of  Justice,  or  of  the  said  Court  of  Appeal,  may  be 
vacated  by  resignation  in  writing,  under  his  hand, 
addressed  to  the  Lord  Chancellor,  without  any  deed 
of  surrender  ;  and  the  office  of  any  judge  of  the  said 
High  Court  shall  be  vacated  by  his  being  appointed  a 


*  B«pealed,  Act  of  1876,  sect  S,  p.  74. 
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judge  of  the  said  Court  of  Appeal.     The  said  courts    Acto/mz, 

respectively  shall  be  deemed  to  be  duly  constituted  — '- — 

during  and  notwithstanding  any  vacancy  in  the  office 
of  any  judge  of  either  of  such  courts. 

8.  Any  barrister  of  not  less  than  ten  years'  standing  QoaiiDcation 
shall  be  quali6ed  to  be  appointed  a  judge  of  the  said  ®*^™*«*'* 
High  Court  of  Justice  ;  and  any  person  who  if  this 
act  had  not  passed  would  have  been  qualified  by  law 
to  be  appointed  a  Lord  Justice  of  the  Court  of  Appeal 
in  Chancery^  or  has  been  a  judge  of  the  High  Court 
of  Justice  of  not  less  than  one  year's  standing,  shall  be 
qualified  to  be  appointed  an  ordinary  judge  of  the  said 
Court  of  Appeal :  provided,  that  no  person  appointed  xeednotbe 
a  judge  of  either  of  the  said  courts  shall  henceforth  be  ■^^^^^^ 
required   to  take,   or  to  have  taken,  the  degree  of 
serjeant-at-law. 

Fifteen  years'  fltanding  at  the  bar  waa  the  qnalification  alike 
for  the  office  of  vice-chancellor,  nnder  63  Geo.  3,  c.  24,  s.  2  and 
6  Vict.  c.  5,  B.  19.  of  judge  of  the  Coart  of  Probate  and  Divorce, 
under  20  &  21  Vk-t  c.  77,  8.  5,  and  for  that  of  lord  jastice  of 
appeal  in  chancery,  under  14  &  15  Vict  c.  83.  For  the  jadge- 
ships  of  the  common  law  oonrte  no  qualification  was  required. 

[9,  Judges  to  hold  their  offices  /or  life,  S^c, 
Repealed,  Act  of  1876,  sect.  3d,  and  sched.  See  now 
sect.  5  of  that  act,  p.  76,  post"] 

riO-  Precedence  of  judges.  Hepealed,  Act  of 
1875,  sect.  33,  and  sched.  See  now  sect.  6  of  that 
act,  p.  77,  postJ] 

11.  Every  existing  judge,  wbo  is  by  this  act  made  a  saving  for 
judge  of  the  High  Court  of  Justice  or  an  ordinary  ]^^ 
judge  of  the  Court  of  Appeal,  shall,  as  to  tenure  of 
ofBce,   rank,   title,   salary,   pension,   patronage,    and 
powers  of  appointment  or  dismissal,  and  all  other 
privileges  and  disqualifications,  remain  in  the  same 
condition  as  if  this  act  had  not  paRsed ;  and,  subject  to 
the  change  effected  in  their  jurisdiction  and  duties  by 
or  in  pursuance  of  the  provisions  of  this  act,  each  of 
the  said  existing  judges  shall  be  capable  of  performing 
and  liable  to  perform  all  duties  which  he  would  have 
been  capable  of  performing  or  liable  to  perform  in 
pursuance  of  any  act  of  parliament,  law,  or  custom  if 
this  act  had  not  passed.    No  judge  appointed  before  Konewiia- 
the  passing  of  this  act  shall  be  required  to  act  under  wiuytoact 

^  o      ,  !•         .  .  .      ^.  J    ^         under com- 

any  commission  of  assize,  nisi  prius,  oyer  and  ter-  miniooof 
miner,  or  gaol  delivery,  unless  he  was  so  liable  by  "^»»*«- 
usage  or  custom  at  the  commencement  of  this  act. 


ACT  OF  1873,  88.  11,  12. 


^rf  0/1 878, 
«.  11,  V2. 


Duties  not  In- 
cident to  ad- 
ministration 
of  justice  in 
old  courts. 


Special  duties 
of  L.  C,  L.  C. 

and  L  C.  B. 


Service  as  a  judge  in  the  High  Court  of  Justice,  or 
in  the  Court  of  Appeal,  shall,  in  the  case  of  an  exist- 
ing  judge,  for  the  purpose  of  determining  the  length 
of  service  entitling  such  judge  to  a  pension  on  hiB 
retirement,  be  deemed  to  be  a  continuation  of  his  ser- 
vice in  the  court  of  which  he  is  a  judge  at  the  time  of 
the  commencement  of  this  act. 

By  sect.  100  "existing''  means  existing  at  the  time  appointed 
for  the  commencement  of  the  act,  i.  e.,  the  1st  of  November,  1875. 
See  sect.  2  and  note,  p.  1. 

All  the  jnd^es  of  the  High  Coort,  except  the  judges  of  the 
Chancery  Division,  the  Admiralty  judge  and  the  Probate  and 
Divorce  jndge,  may  be  required  to  act  nnder  a  commission  of 
assize,  &c.  Neither  this  section,  nor  anything  else,  legally  dis- 
qualifies the  excepted  judges  from  so  acting,  and  the  opening 
clause  of  sect.  87  would  seem  to  contemplate  the  possibility  of 
their  doing  so  voluntarily,  while  the  second  clanse  of  that  section 
empowers  the  Queen  to  include  in  the  commission  of  afsize  any 
judge  of  the  Chancery  Division  "appointed  after  the  commence- 
ment of  the  act." 

12.  If,  in  any  case  not  expressly  provided  for  by 
this  act,  a  liability  to  any  duty,  or  any  authority  or 
power,  not  incident  to  the  administration  of  justice  in 
any  court,  whose  jurisdiction  is  transferred  by  this  act 
to  the  High  Court  of  Justice,  shall  have  been  imposed 
or  conferred  by  any  statute,  law,  or  custom  upon  the 
judges  or  any  judge  of  any  of  such  courts,  save  as 
hereinaflier  mentioned,  every  judge  of  the  said  High 
Court  shall  be  capable  of  performing  and  exercising, 
and  shall  be  liable  to  perform  and  empowered  to  exer- 
cise every  such  duty,  authority,  and  power,  in  the 
same  manner  as  if  this  act  had  not  passed,  and  as  if  he 
had  been  duly  appointed  the  successor  of  a  judge  liable 
to  such  duty,  or  possessing  such  authority  or  power, 
before  the  passing  of  this  act.  Any  such  duty, 
authority,  or  power,  imposed  or  conferred  by  any 
statute,  law,  or  custom,  in  any  such  case  as  aforesaid, 
upon  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  or  the  Lord  Chief 
Baron,  shall  continue  to  be  performed  and  exercised 
by  them  respectively,  and  by  their  respective  suc- 
cessors, in  the  same  manner  as  if  this  act  'had  not 
passed. 

Ab  to  the  appointment  of  sheriffs  in  the  Exchequer,  under 
14  Edw.  8,  see  sect  96.  The  common  law  judges  were  a 
council  belonging  to  the  sovereign  (1  Inst.  110;  4  Rep.  56  a \ 
and  also  were  bound  to  advise  the  House  of  Lords  on  points 
of  law.  (Steph.  Com.  iil  340,  856.)  The  Lnrd  Chancellor, 
the  Lord  Chief  Justice  of  England,  the  Master  of  the  Bolls, 
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and  all  tlit  nuisna  jndra  of  the  Court  of  Qneen's  Benoh  are    Aetqfisiz, 
justiceB  of  toe   peace  ^roa^hoat  the  kingdom.     The  barons      **■  ^^»  ^*- 
of  the  Exchequer  and  the  judges  of  the  Common  Fleas  are 
jastices  of  the  peace  only  when  sitting  in  conrt      (Steph. 
Com.  a.  643.) 

13.  Subject  to  the  provisions  in  this  act  contained  ^^^^  ^' 
with  respect  to  existing  judges,  there  shall  be  paid  the      '"•i"  «•• 
following  salaries,  which  shall  in  each  case  include 

anj  pension  granted  in  respect  of  any  public  office 
previously  filled  hj  him,  to  which  the  judge  maj  be 
entitled : — 

To  the  Lord  Chancellor  the  sums  hitherto  payable 

to  him; 
To  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Rolls,  the  Lord  Chief  Justice  of  the  Com* 
mon  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  the  same  annual  sums  which  the 
holders  of  those  offices  now  respectively  receive; 
To  each  of  the  ordinary  judges  of  the  Court  of 

Appeal;  and 
To  each  of  the  other  judges  of  the  High  Court  of 

Justice,  the  sum  of  five  thousand  pounds  a  year. 
[^Salar^  of  additional  Judge  of  Court  of  Appeal, 
Repealed,  Act  of  1875,  sect.  33,  and  sched.J 

By  14  &  15  Vict  c  83,  s.  17,  there  is  payable  to  the  Lord 
Chancellor  the  net  yearly  sam  of  10,0002.,  including  the  sum 
payable  to  the  Lord  Chancellor  under  2  &  3  Will.  4,  c  122,  as 
Speaker  of  the  House  of  Lords.  By  14  &  15  Vict.  c.  41,  the 
Lord  Chief  Justice  of  England  receives  8,000Z.,  and  the  Lord 
Chief  Justice  of  the  Common  Pleas  7,0002.  By  2  &  3  Will.  4, 
c  116,  the  Lord  Chief  Baron  of  the  Exchequer  receives  7.0002. 
By  6  Geo.  4,  c  84,  the  Master  of  the  Bolls  also  receives  7,000/. 

14.  Her  Majesty  may,  hy  letters  patent,  grant  to  ReUring  pen- 
any  judge  of  the  High  Court  of  Justice,  or  to  any  JSare judges. 
ordinary  judge  of  the  Court  of  Appeal  who  has  served 

for  fifteen  years  as  a  judge  in  such  courts,  or  either  of 
them,  or  who  is  disabled  by  permanent  infirmity  from 
the  performance  of  the  duties  of  his  office,  a  pension, 
bj  way  of  annuity,  to  be  continued  during  his  life: 

In  the  case  of  the  Lord  Chief  Justice  of  England,  J*^°J?  ^ 
the  Master  of  the  Rolls,  the  Lord  Chief  Justice  M.R.,a^ 
of  the  Common  Fleas,  and  the  Lord  Chief  Baron  ^  ^*  ®* 
of  the  Exchequer,  the  same  amount  of  pension 
which  at  present  might  under  the  same  circum- 
stances be  granted  to  the  holder  of  the  same  office: 
In  the  case  of  any  ordinary  judge  of  the  Court  of  ^®"**?*^JL 
Appeal,  or  any  other  judge  of  the  High  Court  ®  "'^" 
of  Justice,  the  same  amount  of  pension  which  at 
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present  might  DDder  the  same  circumstances  be 
granted  to  a  puisne  justice  of  the  Court  of 
Queen's  Bench. 

This  section  will  affect  only  those Jodges  who  shall  hare  serred 
all  their  time  in  the  new  conrts.  The  case  of  jndges  who  have 
serred  anj  part  of  their  time  in  the  old  courts  is  provided  for  by 
sect.  11 ;  the  practical  effect,  however,  is  exactly  the  same  in 
both  cases. 

The  title  to  a  pension  given  by  this  section  is  identical  with 
that  originally  fixed  by  89  Geo.  3,  c  110,  s.  7,  the  effect  of  which 
enactment,  combined  with  53  Geo.  3,  c.  163;  6  Geo.  4,  c.  82,  s.  10; 
c.  83,  s.  9,  and  c.  84,  s.  4,  is  to  give  the  Lord  Chief  Justice  of 
England  a  pension  of  4,000/.,  the  Master  of  the  Rolls,  the  Lord 
Chief  Justice  of  the  C^ommon  Pleas  and  the  Lord  Chief  Baron 
of  the  Exchequer  3,760/.  each,  and  a  puisne  justice  of  the  Court 
of  Queen's  Bench  (and  also  of  the  Common  Pleas  or  Exchequer) 
3,600/. 

By  2  &  3  Will.  4,  c.  Ill,  the  pension  of  the  Lord  Chancellor 
was  fixed  at  a  maximum  of  5,000/. 

15.  Subject  to  the  provisions  in  this  act  contained 
with  respect  to  existing  judges,  the  salaries,  allow- 
ances, and  pensions  payable  to  the  judges  of  the  High 
Court  of  Justice,  and  the  ordinary  judges  of  the  Court 
of  Appeal  respectively,  shall  be  charged  on  and  paid 
out  of  the  consolidated  fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  or  the  growing  produce 
thereof:  such  salaries  and  pensions  shall  grow  due 
from  day  to  day,  but  bhall  be  payable  to  the  persons 
entitled  thereto,  or  to  their  executors  or  administrators, 
on  the  usual  quarterly  days  of  payment,  or  at  such 
other  periods  in  every  year  as  the  Treasury  may  from 
time  to  time  determine. 

The  salary  commences  from  the  date  of  appointment  of  the 
judge,  and  not,  as  had  in  some  instances  been  the  case  before 
1872,  from  the  dettth.  or  resignation  of  his  predecessor.  See  the 
Jndges  Salaries  Act,  1872  (35  &  36  Vict  c  61). 

PaktII. 

Jurisdiction  and  Law, 

16.  The  High  Court  of  Justice  shall  be  a  superior 
court  of  record,  and,  subject  as  in  this  act  mentioned, 
there  shall  be  transferred  to  and  vested  in  the  said 
High  Court  of  Justice  the  jurisdiction  which,  at  the 
commencement  of  this  act,  was  vested  in,  or  capable  of 
being  exercised  by,  all  or  any  of  the  courts  following ; 
(that  is  to  say,) 

(i.)  The  High  Court  of  Chancery,  as  a  common 
law  court  as  well  as  a  court  of  equity, 
including  the  jurisdiction  of  the  Master  of 
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the  Rolls,  as  a  judge  or  master  of  the  Court    Atto/ isn, 
of  Chancery,  and  any  jurisdiction  exercised  — ^ — '■ — 
by  him  in  relation  to  the  Court  of  Chancery 
as  a  common  law  court ; 
(2.)  The  Court  of  Queen's  Bench  ; 
(3.)  The  Court  of  Common  Pleas  at  Westminster; 
(4.)  The  Court  of  Exchequer,  as  a  court  of  revenue 

as  well  as  a  common  law  court ; 
(5.)  The  High  Court  of  Admiralty ; 
(6.)  The  Court  of  Probate ; 

( 7. )  The  Court  for  Divorce  and  Matrimon ial  Causes ; 
•    (8.)   The  London  Court  of  Bankruptcy ;  • 
(9.)  The  Coui*t  of  Common  Pleas  at  Lancaster ; 
(10.)  The  Court  of  Pleas  at  Durham ; 
(11.)  The  Courts  created  by  Commissions  of  Assize, 
of  Oyer  and  Tei-miner,  and  of  Gaol  Delivery, 
or  any  of  such  Commissions : 
The  jurisdiction  by  this  act  transferred  to  the  High  chambeTs,&c 
Court  of  Justice  shall  include  (subject  to  the  exceptions 
hereinafter  contained)  the  jurisdiction  which,  at  the 
commencement  of  this  act,  was  vested  in,  or  capable 
of  being  exercised  by,  all  or  any  one  or  more  of  the 
judges  of  the  said  courts,  respectively,  sitting  in  court 
or  chambers,  or  elsewhere,  when  acting  as  judges  or  a 
judge,  in  pursuance  of  any  statute,  law,  or  custom,  and 
all  powers  given  to  any  such  court,  or  to  any  such 
judges  or  judge,  by  any  statute;  and  also  all  ministerial 
powers,  duties,  and  authorities,  incident  to  any  and 
every  part  of  the  jurisdictions  so  transferred. 

A  court  of  record  is  one,  the  proceedings  in  which  are  enrolled 
upon  records,  the  tmth  of  which  cannot  be  called  in  question ; 
whereas  the  truth  of  the  proceedings  of  other  courts,  although 
recorded,  mav,  if  disputed,  be  tried  by  a  jury.  (Steph.  Com.  iii. 
269,  ed.  7.)  Before  the  act,  the  Court  of  Chancery  on  the 
equity  side  was  not  a  court  of  record.  (4  Inst.  84.)  For  the 
power  of  every  superior  court  of  record  to  commit  for  contempt, 
see  ^  ▼.  Lefray,  L.  R.,  8  Q.  B.  136,  nom.  Ex  parte  Jolliffe^ 
42  L.  J.,  Q.  B.  121. 

The  jnrisdiction  of  the  Court  of  Chancery  as  a  common  law 
court  was  to  repeal  the  letters  patent  of  the  sovereign,  when 
made  against  law,  and  generally  to  entertain  the  plea  of  the  suIh 
iect,  when  the  sovereign  had  been  advised  to  do  any  act,  or  had 
been  pat  in  possession  of  any  land  or  goods  in  prejudice  of  the 
right  of  the  subject  (Steph.  Com.  iii.  322  n.)  It  was  also  on 
the  oommon  law  side  of  the  court  that  proceedings  de  lunatico 
inquirendo  were  taken.  As  to  jurisdiction  in  lunacy  generally, 
see  Act  of  1875,  sect.  7,  p.  77. 

The  effect  of  the  present  section  is  to  allow  a  judge  in 
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Probate  to  exercise  the  jurisdiction  fonnerij  vested  in  the 
Court  of  Chancerv  to  restrain  dealings  with  property.  (^NicholaM 
V.  Dracachis,  L.  R.,  1  P.  D.  72;  45  L.  J.,  P.  D.  &  A.  45.) 

The  courts  numbered  I  to  8  are  the  same  as  those  enu- 
merated in  sect.  3.  Courts  9  and  10  are  the  superior  courts  of  the 
''Counties  Palatine,"  so  called  becansethe  ancient  owners  of  them, 
the  Duke  of  Lancaster  and  the  Bishop  of  Durham,  had  sorereigii 
rights  therein.  (Steph.  Com.  i.  129.)  All  the  Common  I^w 
Procedure  Acts  extended  to  these  courts.  (See  15  &  16  Vict. 
c  76,  ss  229,  280—234;  17  &  18  Vict.  c.  125,  ss.  100. 101—104, 
and  23  &  24  Vict.  c.  126,  ss.  12,  40-42.)  The  only  remaining 
distinction  between  them  and  the  courts  at  Westminster,  viz., 
that  the  judges  of  assize  who  sat  in  the  Palatine  Courts  sat  by 
special  commission,  is  finally  abolished  bv  this  section.  As  to 
the  Court  of  Chancery  of  the  County  ]^alatine,  see  13  &  14 
Vict.  c.  43,  and  sect.  17. 

Court  11  is  composed  of  two  or  more  commissioners  of  assize 
and  nisi  prins,  who  derive  their  authority  from  13  Edw.  1,  c.  30. 
For  the  forms  of  these  commissions,  see  Chitty's  Criminal 
Law,  ch.  iv.,  pp.  128—169. 
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Reoorda. 
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!?•  There  shall  not  be  transferred  to  or  vested  in 
the  said  High  Court  of  Justice,  bj  virtue  of  this 
act, — 

(1.)  Any  appellate  jurisdiction  of  the  Court  of 
Appeal  in  Chancery,  or  of  the  same  court 
sitting  as  a  Court  of  Appeal  in  Bankruptcy : 

(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in 
Chancery  of  the  county  palatine  of  Lan- 
caster: 

(3.)  Any  jurisdiction  usually  vested  in  the  Lord 
Chancellor  or  in  the  Lords  Justices  of  Appeal 
in  Chancery,  or  either  of  them,  in  relation  to 
the  custody  of  the  persons  and  estates  of 
idiots,  lunatics,  and  persons  of  unsound 
mind: 

(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor 
in  relation  to  grants  of  letters  patent,  or  the 
issue  of  commissions  or  other  writings,  to  be 
passed  under  the  Great  Seal  of  the  United 
Kingdom : 

(5.)  Any  jurisdiction  exercised  by  the  Lord  Chan- 
cellor in  right  of  or  on  behalf  of  her  Majesty 
as  visitor  of  any  college,  or  of  any  charitable 
or  other  foundation : 

(6.)  Any  jurisdiction  of  the  Master  of  the  Rolls 
in  relation  to  records  in  London  or  elsewhere 
in  £ngland. 

Snb-sects.  1  and  2  relate  to  jurisdictions  transferred  by  the 
next  section  to  the  Court  of  Appeal.  The  subject-matter  of 
sub-sect  3  is  dealt  with  by  sect  7  of  the  Act  of  1875.    The, 
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remaining  rab-secHons  relate  to  ministerial  jarisdictlonSy  not    Axto/lBli, 
affected  by  the  Jadicatnre  Acts.  *'^^' 

By  14  &  15  Vict  c.  83,  the  Lord  Chancellor  with  two  other 
judges,  styled  the  Lords  Justices,  were  constituted  the  Court  of 
Appeal  in  Chancery,  to  be  capable  of  exercising  all  jurisdiction 
whatsoercr  theretofore  exerciseable  by  the  Lord  Chancellor. 
The  appeal  in  bankruptcy  is  given  by  sect.  71  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71). 

By  17  Bl  18  Vict.  c.  82,  the  Chancellor  of  the  Duchy  and  the 
Lords  Justices  of  Appeal  in  Chancery  were  constituted  a  Court 
of  Appeal  in  Chancery  of  the  connty  palatine  of  Lancaster. 

By  the  still  unrepealed  statute  de  prterogativd  regU,  17  Lunicy. 
Edw.  2,  Stat.  I,  which  is  in  affirmance  of  the  common  law,  the 
sovereign  has  the  custody  of  the  estate  of  lunatics,  &c.  This 
cnstody  was  in  early  times  deputed  to  the  Iiord  Chancellor, 
upon  the  common  law  side  of  whose  court  proceedings  were 
had  upon  commission  to  try  whether  a  person  be  lunatic  or  not. 
The  present  procedure  in  lunacy  is  chiefly  governed  by  8  &  9 
Vict,  c  100,  16  &  17  Vict.  c.  70,  and  26  &  26  Vict.  c.  86. 
The  lunacy  jurisdiction  of  the  Lon!  Chancellor  is  shared  with 
Uie  Lords  Justices  by  virtue  of  sect.  6  of  14  &  16  Vict.  c.  83, 
under  which  all  powers,  authorities,  and  duties,  as  well  minis- 
terial as  judicial,  incidental  to  the  jurisdiction  of  the  Lord 
Chancellor,  were  vested  in  the  "  Court  of  Appeal  in  Chancery." 

18.  The  Court  of  Appeal  established  by  this  act  shall  Jj^^^"^^, 
be  a  superior  court  of  record,  and  there  shall  be  trans-  court  of 
ferred  to  and  vested  in  such  court  all  jurisdiction  and  -^pj*^- 
powers  of  the  courts  following  ;  (that  is  to  say,) 

(1.)  All  jurisdiction  and  powers  of  the  Lord  Chan-  ^JJ*** '° 
cellor  and  of  the  Court  of  Appeal  in  Chan-        ^*^* 
eery,  in  the  exercise  of  his  and  its  appellate 
jurisdiction,  and  of  the  same  court  as  a  Court 
of  Appeal  in  Bankruptcy : 

(2.)  All  jurisdiction  and  powers  of  the  Court  of 
Appeal  in  Chancery  of  the  county  palatine 
of  Lancaster,  and  all  jurisdiction  and  powers 
of  the  chancellor  of  the  duchy  and  county 
palatine  of  Lancaster  when  sitting  alone  or 
apart  from  the  Lords  Justices  of  Appeal  in 
Chancery  as  a  judge  of  re-hearing  or  appeal 
from  decrees  or  orders  of  the  Court  of  Clian- 
cery  of  the  county  palatine  of  Lancaster : 

(3.)  All  jurisdiction  and  powers  of  the  Court  of  the  stannaries. 
Lord  Warden  of  the  Stannaries  assisted  by 
his  assessors,  including  all  jurisdiction  and 
powers  of  the  said  Lord  Warden  when  sitting 
m  his  capacity  of  judge : 

(4.)  All  jurisdiction  and   powers  of  the  Court  of  Exchequer 
Exchequer  Chamber :  ^^"^ 

(5.)  All  jurisdiction  vested  in  or  capable  of  being  prfry 
exercised  by  her  Majesty  in  council,  or  the  ^^*^°*^^ 
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Judicial  Committee  of  her  Majesty's  Privy 
Council,  upon  appeal  from  anj  judgment  or 
order  of  the  High  Court  of  Admiralty,  or 
from  any  order  in  lunacy  made  by  the  Lord 
Chancellor,  or  any  other  person  having  juris- 
diction in  lunacy. 

As  to  the  two  first  sab-sections,  see  note  to  last  section.  The 
Court  of  Appeal  cannot  facate  an  enrolment  of  a  decree.  (Allan 
T.  Cnited  Kingdom  Telegraph  Co.,  46  L.  J.,  Ch.  366;  34  L.T.  707; 
24  W.  R.  898.)  Nor  can  it  hear  an  original  petition  to  the  Lord 
Chancellor.  (^Dufkraven  Adare  Coal  Of,,  In  re,  33  L.  T.  371; 
24  W.  R.  37.) 

The  jarisdiction  of  the  Lord  Warden,  transferred  by  sob-sect  3, 
was  an  appellate  one  from  the  Vice- Warden.  See  18  &  19 
Vict,  c  32,  8.  26,  by  which  certain  judges  of  the  superior  ooorta 
were  appointed  to  act  as  assessors  to  the  Lord  Warden. 

At  common  law,  the  Exchequer  Chamber  was  a  court  of  mere 
debate,  into  which  canaea  of  special  diflScnlties  were  adjourned 
for  discussion  prerionsiy  to  judgments  being  given  npon  them 
in  the  court  below.  A  similar  statutory  court  was  erected  by 
31  Edw.  3,  c.  12,  and  27  Eliz.  c  8,  and  finally  by  11  Geo.  4  & 
1  Will.  4.  c.  70,  8.  8,  which  last  created  the  Exchequer  Chamber 
of  the  present  section,  whose  jurisdiction  was  the  revision  of  the 
judgments  of  any  of  the  three  Courts  of  Queen's  Bench,  Com- 
mon Pleas  and  Exchequer  by  the  judges  of  the  other  two. 
See  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  8 ;  and  C.  L.  P.  Act,  1852, 
88.  146^167  (error),  and  C.  L.  P.  Act,  1854,  ss.  32—35  (error 
and  appeal). 

19.  The  said  Court  of  Appeal  shall  have  jurisdic- 
tion and  power  to  hear  and  determine  appeals  from 
any  judgment  or  order,  save  as  hereinafter  mentioned, 
of  her  Majesty's  High  Court  of  Justice,  or  of  any 
judges  or  judge  thereof,  suhject  to  the  provisions  of 
this  act,  and  to  such  rules  and  orders  of  court  for 
regulating  the  terms  and  conditions  on  which  such 
appeals  shall  he  allowed,  as  may  he  made  pursuant  to 
this  act. 

For  all  the  purposes  of  and  incidental  to  the  hearing 
and  determination  of  any  appeal  within  its  jurisdic- 
tion, and  the  amendment,  execution,  and  enforcement 
of  any  judgment  or  order  made  on  any  such  appeal, 
and  for  the  purpose  of  every  other  authority  expressly 
given  to  the  Court  of  Appeal  hy  this  act,  the  said 
Court  of  Appeal  shall  have  all  the  power,  authority 
and  jurisdiction  hy  this  act  vested  in  the  High  Court 
of  Justice. 

The  words  "shall  have  jurisdiction  and  power  to  hear  and 
determine  appeals  from  any  judgment  or  order  of  her  Majesty's 
High  Court  of  Justice*'  had  the  effect  of  giring  far  more  exten- 
sire  rights  of  appeal  than  those  whi<^  prevailed  before  the  act 
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Bj  sect  20  of  the  App.  Jnr.  Act  of  1876,  however  (p.  116,    Ado/\87Z, 


post),  it  is  enacted,  that  no  appeal  shall  lie  in  cases  "  where  by 
act  of  Parliament  it  is  provided  that  the  decision  of  anj  court 
or  jndge"  whose  jurisdiction  is  transferred  to  the  High  Conrt 
"is  to  he  final."  That  section,  which  impliedly  repeals  pro 
tanto  that  portion  of  sect.  45  of  the  present  act  which  allows 
appeals  with  leave,  has  the  effect  of  taking  away  the  appeal 
from  the  decision  of  the  High  Conrt  or  a  jndge  in  tiie  following 
matters : — 

On  a  case  stated  by  justices  of  the  peace  nnder  20  &  21  Vict. 

c.  4S,  ss.  2,  6 ; 
On  an  appeal  from  a  county  court  under  13  &  14  Vict  c.  61, 

s.  14;  or  19  &  20  Vict  c.  108,  s.  68;  or  28  &  29  Vict 

c  29,  8.  18,  (the  County  Courts  Act,  1875  (38  &  39  Vict 

c  50,  s.  6),  affecting  procedure  onl^); 
On  a  case  stated  by  a  revising  hamster  under  6  Vict  c.  18, 

ss.  42,  66 ; 
On  the  trial  of  election  petitions,  under  the  Parliamentary 

Elections  Act,  1868  (31  &  32  Vict  c.  125,  s.  11,  sub-s.  13); 
On  a  case  stated  under  the  Corrupt  Practices  (Municipal 

Elections)  Act,  1872  (35  &  36  Vict  c.  60,  s.  15,  sub-s.  6) ; 
On  a  case  stated  by  the  Railway  O)mmissioners,  under  the 

Railway  Regulation  Act^   1873  (36    &   37  Vict  c.  48, 

8.26). 
Judgments  and  orders  expressly  excepted,  by  the  present  act, 
from  the  operation  of  the  present  section  are :  —Appeals  from 
inferior  courts  by  sect.  45;  determination  of  crown  cases  re- 
served, and  of  criminal  matters  (see  R,  v.  Steel,  L.  R.,  2  Q.  B.  D. 
87;  46  L.  J.,  M.  C.  1 ;  35  L.  T.  634 ;  R.  v.  Fletcher,  46  L.  J., 
M.  C.  4;  36  L.  T.  538)  by  sect  47;  and  orders  as  to  costs  by 
sect  49. 

There  is  no  appeal  from  an  order  in  chambers  on  an  inter- 
pleader snmmons.  {Dodds  v.  Shepherd,  L.  R.,  1  Ex.  D.  75,  and 
p.  \22,pMt.) 

With  the  exceptions  above  mentioned,  the  right  of  appeal  would 
seem  to  be  general.  In  Chancery,  before  the  act,  there  was  an  appeal 
on  all  points  from  the  Vice-Chancellor ;  and,  since  8  Geo.  2,  c.  20, 
from  the  Master  of  the  Rolls  to  the  Lord  Chancellor.  In  the 
courts  of  law  it  was  otherwise,  and  the  section  appears  to  create 
a  new  right  of  appeal  from  the  grant  or  refusal  to  grant  a  writ 
of  prohibition,  mandamus,  habeas  corpus  or  quo  warranto,  and 
from  the  decision  of  the  High  Court  on  appeal  from  a  judge  in 
chambers. 

The  general  effect  of  sect  19  in  extending  the  right  of  appeal 
has  not  been  precisely  determined  by  judicial  decision.  In 
jffaices  V.  Pavely,  46  L.  J.,  C.  P.  18;  34  L.  T.  836  (where 
judgment  was  for  the  appellant),  it  was  assumed  that  an  appeal 
lies  from  the  grant  of  a  writ  of  prohibition ;  and  in  R.  v.  Steel 
and  R.  v.  Fletcher,  tupra,  an  appeal  was  rejected  in  matters 
clearly  criminal.  The  Rules  of  Court  (Ord.  LXII.,  p.  264) 
provide  that  the  practice  in  the  Crown  06Sce  is  to  remain  un- 
affected; but  it  is  conceived  that  such  a  provision  cannot  affect 
the  substantive  right  of  appeal  under  the  present  section,  which 
allows  rules  of  court  to  regulate  the  terms  of  appeal,  not  the 
matters  on  which  appeal  is  to  be  allowed. 

Enrolment  is  now  practically  abolished,  as  it  will  not  prevent 
an  appeal  to  the  Conrt  of  Appeal.  (Haetie  v.  Hastie,  L.  R., 
2  Ch.  D.  (C.  A.)  804 ;  45  L.  J.,  Ch.  288 ;  34  L.  T.  13.) 
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[20.  No  appeal  to  House  of  Lords  or  to  Privy 
Council.  Suspended  until  1st  of  November,  1876,  by 
sect.  2  of  the  Act  of  1875.  Repealed  by  sect.  24  of 
App.  Jur.  Act  of  1876.  See  now  sect  3  of  that  Act, 
p.  105,  post,"] 

[21.  Transfer  to  Court  of  Appeal  of  Appeals 
from  Judicial  Committee  of  Privy  Council — Eccle^ 
siastical  Appeals.  Suspended  until  1st  of  November, 
1876,  by  sect.  2  of  the  Act  of  1875.  Repealed  by 
sect.  24  of  App.  Jur.  Act  of  1876.  See  now  sect.  14 
of  that  act,  p.  110,  post,"] 

22.  From  and  after  the  commencement  of  this  act 
the  several  jurisdictions  which  by  this  act  are  trans- 
ferred to  and  vested  in  the  said  High  Court  of  Justice 
and  the  said  Court  of  Appeal  respectively  shall  cease 
to  be  exercised,  except  by  the  said  High  Court  of 
Justice  and  the  said  Court  of  Appeal  respectively,  as 
provided  by  this  act ;  and  no  further  or  other  appoint- 
ment of  any  judge  to  any  court  whose  jurisdiction  is 
so  transferred  shall  be  made  except  as  provided  by 
this  act:  Provided  that  in  all  causes,  matters,  and 
proceedings  whatsoever  which  shall  have  been  fully 
heard,  and  in  which  judgment  shall  not  have  been 
given,  or  having  been  given  shall  not  have  been  signed, 
drawn  up,  passed,  entered,  or  otherwise  perfected  at 
the  time  appointed  for  the  commencement  of  this  act, 
such  judgment,  decree,  rule,  or  order  may  be  given  or 
made,  signed,  drawn  up,  passed,  entered,  or  perfected 
respectively,  after  the  commencement  of  this  act,  in 
the  name  of  the  same  court,  and  by  the  same  judges 
and  officers,  and  generally  in  the  same  manner,  in 
all  respects  as  if  this  act  had  not  passed ;  and  the 
same  shall  take  effect,  to  all  intents  and  purposes,  as 
if  the  same  had  been  duly  perfected  before  the  com- 
mencement of  this  act ;  and  every  judgment,  decree, 
rule,  or  order  of  any  court  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court  of  Justice 
or  the  said  Court  of  Appeal,  which  shall  have  been 
duly  perfected  at  any  time  before  the  commencement 
of  this  act,  may  be  executed  and  enforced,  and,  if 
necessary,  amended  or  discharged  by  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal  respec- 
tively, in  the  same  manner  as  if  it  had  been  a  judgment, 
decree,  rule,  or  order  of  the  said  High  Court  or  of  the 
said  Court  of  Appeal ;  and  all  causes,  matters,  and 
proceedings  whatsoever,  whether  civil  or  criminal, 
which  shall  be  pending  in  any  of  the  courts  whose 
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jorisdiction  is  so  transferred  as  aforesaid  at  the  com-    ^<<  </i87s, 
mencement  of  this  act,  shall  be  continued  and  concluded  — --  — 
as  follows  (that  is  to  say),  in  the  case  of  proceedings 
in  error  or  on  appeal,  or  of  proceedings  before  the 
Court  of  Appeal   in   Chancery,   in  and   before   her 
Majesty's  Court  of  Appeal ;  and,  as  to  all  other  pro- 
ceedings, in  and  before  her  Majesty's  High  Court  of 
Justice.     The  said  courts  respectively  shall  have  the 
same  jurisdiction  in  relation  to  all  such  causes,  matters, 
and  proceedings  as  if  the  same  had  been  commenced 
in  the  said  High   Court  of  Justice,  and   continued 
therein  (or  in  the  said  Court  of  Appeal,  as  the  case 
may  be)  down  to  the  point  at  which  the  transfer  takes 
place ;  and,  so  far  as  relates  to  the  form  and  manner  DiMreuon  of 
of  procedure,  such  causes,  matters,  and  proceedings,  Maimer  o? 
or  any  of  them,  may  be  continued  and  concluded,  in  procedure. 
and  before  the  said  courts  respectively,  either  in  the 
same  or  the  like  manner  as  they  would  have  been  con- 
tinued and  concluded   in  the  respective  courts  from 
which  they  shall  have  been  ti'ansferred  as  aforesaid,  or 
according  to  the  ordinary  course  of  the  said  High  Court 
of  Justice  and  the  said  Court  of  Appeal  respectively 
(so  far  as  the  same  may  be  applicable  thereto),  as  the 
said  courts  respectively  may  think  fit  to  direct. 

The  first  part  of  this  section  extinguishes  the  jnrisdiction  of 
the  old  conrts,  which  has  been  already  transferred  by  sects.  16, 
17  to  the  new  conrt,  and  provides  that  there  shall  be  no  farther 
appointment  of  judges  in  the  accnstomed  manner,  except  in  the 
cases  of  the  Lord  Chancellor,  Master  of  the  Rolls,  the  Chief 
Jostices,  and  the  Chief  Baron,  whose  titles  are  maintained  by 
sect.  5.  The  resnit  of  the  proviso  down  to  the  first  period  seems  Pending 
to  be  that  where,  in  any  proceeding  pending  in  one  of  the  old  buslneas. 
conrts  the  hearing  has  been  conclndcd,  but  judgment  has  not 
been  perfected,  the  final  step  is  to  be  taken  in  the  name  of  the  old 
conrt ;  but  that  where  there  has  been  no  complete  hearing  the 
proceeding  is  to  be  continued  in  the  new  conrt.  The  difiiculty 
arises  from  the  assumption  that  all  proceedings  are  "fully  heard*' 
before  judgment,  omitting  the  consideration  of  judgment  by 
default.  The  intention  seems  to  have  been  that  in  cases  of  nir, 
adv.  vult  the  judgment  when  delivered  shoDld  be  considert^d  the 
judgment  of  the  old  court,  not  of  the  new.  Except  in  such  cases 
it  would  seem  that  documents  relating  to  pending  business  filed 
or  delivered  after  the  commencement  of  the  act  should  be  entitled 
in  the  new  court. 

Where  amendments  of  substantive  law  have  been  made  by 
the  act,  and  particularly  by  sect.  25,  pending  business  is  to  be 
goremed  by  the  old  law  and  not  by  the  new.  {Phcenix  Bet- 
temer  Steel  Co.,  In  re,  46  L.  J.,  Ch.  11;  83  L.  T.  403;  24 
W.  R.  19;  and  see  sect.  10  of  the  Act  of  1876,  p.  80,  post.) 
Where  no  appeal  has  been  brought  before  the  act^  the  appellant 
must  proceed  under  the  new  practice.  (^Bartlam  v.  Yatet,  L.  R., 
1  Ch.  D.  (C.  A.)  18 ;  38  L.  T.  888 ;  24  W.  R.  19.) 
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The  following  orders  under  this  section  were  issned  Bhotily 
after  the  act  came  into  operation: — 

'*  The  Master  of  the  Rolls  directs  that,  subject  to  any  special 
order  which  may  be  made  in  any  cauHe,  matter,  or  proceeding 
pending  in  his  court  on  the  1st  of  November,  1875,  the  following 
coarse  of  procedure  shall  be  adopted : 

**  That  all  causes,  matters  and  proceedings,  except  canses 
(not  being  short  causes )  in  which  neither  notice  of  motion  for 
a  decree  had  been  served,  nor  replication  been  filed  before  the 
1st  of  November,  1875,  shall,  so  far  as  relates  to  the  form  and 
manner  of  procedure,  be  continued  and  concluded  in  the  same 
manner  as  they  would  have  been  in  the  High  Court  of  Chancery. 

"That  all  such  pending  cases  (not  being  short  causes)  in 
which,  up  to  the  1st  November,  1875,  no  notice  of  motion  for 
a  decree  nad  been  served,  or  replication  filed,  shall  be  continued 
in  the  same  manner  as  they  would  have  been  continued  in  the 
High  Court  of  Chancery  up  to  the  time  at  which  such  notice  of 
motion  or  replication  would  have  been  served  or  filed,  and  shall 
from  that  period  be  continued  according  to  the  ordinary  course 
of  the  High  Court  of  Justice. 

**  That  any  party  to  a  pending  cause  may  apply  by  summons 
at  chambers  that,  for  special  reasons,  a  direction  may  be  given 
for  continuing  such  cause  according  to  the  ordinary  course  of 
the  High  Court  of  Justice." 

Similar  orders  were  made  by  ifiQ  Vice- Chancellors. 

The  following  order  was  issned  in  the  chambers  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divisions: — 

'*  In  order  to  save  the  expense  and  inconvenience  of  separate 
applications  for  directions  as  to  the  form  and  manner  of  pro- 
cedure in  actions  commenced  before  the  1st  of  November  inst, 
the  judge  sitting  at  chambers  hereby  directs  :  1.  That  where  no 
declaration  has  been  delivered  the  action  shall  be  continued 
according  to  the  ordinary  course  of  the  High  C^urt  of  Justice 
as  if  it  had  been  commenced  in  that  court.  2.  That  in  all  other 
cases  the  action  shall  be  continued  up  to  the  close  of  the 
pleadings  according  to  the  practice  of  the  court  in  which  it  was 
brought,  and  afterwards  according  to  the  provisions  of  the 
Judicature  Act,  subject,  however,  to  an  order,  at  the  instance  of 
either  partv,  to  proceed  at  any  stage,  according  to  the  coarse 
prescribed  by  those  acts.  By  order.  Judges  Chambers,  Nov.  2, 
1875." 

The  direction  to  continue  pending  proceedings  nnder  the  new 
practice  will  not  be  given  on  an  ex  parte  application.  (Perkins 
T.  Slater,  L.  R.,  1  Ch.  D.  88 ;  46  L.  J.,  Ch.  226 ;  24  W.  R.  39, 
per  Hall,  V.-C.) 

By  sect.  34,  all  canses  and  ''matters  *'  (i.  e.  all  proceedings  not 
in  a  cause)  pending  in  the  old  courts  at  the  commencement  of 
the  acts  are  assigned  to  the  particular  divisions  representing  those 
courts  respectively ;  causes  pending  in  the  Court  of  Chancery 
at  the  commencement  of  the  act  being  assigned  to  the  Chancery 
Division,  and  so  on ;  and  by  sect.  42  canses  pending  in  the  Court 
of  Chancery,  the  Court  of  Probate  and  Divorce,  and  the  Court 
of  Admiralty,  ''shall  (subject  to  the  power  of  transfer)  be 
ussigned  to  tlie  same  judge  iii  or  to  whose  court  the  same  may 
have  been  depending  or  attached  at  the  commencement  of  the  act." 

23.  The  jurisdiction  by  this  act  transferred  to  the 
sajd  High  Court  of  Justice  and  the  said  Court  of 
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Appeal  respectivelj  shall   be  exercised  (so  far  as    Aeto/\m, 
regards  procedure  and  practice)  in  the  manner  pro-     **'  *^^'  '^^' 
vided  by  this  act,  or  by  such  rules  and  orders  of  court 
as  may  be  made  pursuant  to  this  act ;  and  where  no  Maintenance 
special  provision  is  contained  in  this  act  or  in  any  such  ^^^^' 
rules  or  orders  of  court  with  reference  thereto,  it  shall 
be  exercised  as  nearly  as  may  be  in  the  same  manner 
as  the  same  might  have  been  exercised  by  the  re- 
spective courts  from  which  such  jurisdiction  shall  have 
been  transferred,  or  by  any  of  such  courts. 

The  fatare  roles  of  court  will  be  made  pnrsuant  to  the  Act  of 
1875,  sect.  17  (sabstitated  for  the  repealed  sect.  68  of  this  act, 
to  which  the  present  section  has  reference),  as  amended  by  the 
App.  Jnr.  Act  of  1876,  sect.  17. 

For  a  farther  saring  of  the  old  practice  where  not  altered  by 
the  new,  see  sect.  21  of  the  Act  of  1875  (p.  88),  and  particn- 
larly  the  preliminary  note  to  the  first  schedale  to  the  Act  of 
1875  (p.  121),  which  declares  that  where  no  other  provision  is 
made  by  the  act  or  the  roles  in  that  schedole,  "  the  present  pro- 
cedore  and  practice  remain  in  force."  For  the  application  of 
Stat  ales  relating  to  the  old  courts,  see  sect.  76  of  the  present 
Act  (p.  57). 

24.  In  every  civil  cause  or  matter  commenced  in  Law  and 
the  High  Court  of  Justice  law  and  equity  shall  be  SSJSjrentiy 
administered  by  the  High  Court  of  Justice  and  the  »<iinini»tere<i. 
Court  of  Appeal  respectively  according  to  the  rulei 
following : — 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be  en-  EqnitaWe 
titled  to  any  equitable  estate  or  right,  or  to 
relief  upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against  any 
right,  title,  or  claim  whatsoever  assei*ted  by 
any  defendant  or  respondent  in  such  cause 
or  matter,  or  to  any  relief  founded  upon  a 
legal  right,  which  heretofore  could  only  have 
been  given  by  a  court  of  equity,  the  said 
courts  respectively,  and  eveiy  judge  thereof, 
shall  give  to  such  plaintiff  or  petitioner  such 
and  the  same  relief  as  ought  to  have  been 
given  by  the  Court  of  Chancery  in  a  suit  or 
proceeding  for  the  same  or  the  like  purpose 
properly  instituted  before  the  passing  of  this 
act. 
(2.)  If  any  defendant  claims  to  be  entitled  to  any  Equitable  de- 
equitable  estate  or  right,  or  to  relief  upon  *®"^ 
any  equitable  ground  against  any  deed,  in- 
strument, or  contract,  or  against  any  right, 
title,  or  claim  asserted  by  any  plaintiff  or 
petitioner  in  such  cause  or  matter,  or  alleges 
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any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitioner  in  such  cause  or 
matter,  the  said  courts  respectively,  and 
every  judge  thereof,  shall  give  to  every 
equitable  estate,  right,  or  ground  of  relief  so 
claimed,  and  to  every  equitable  defence  so 
alleged,  such  and  the  same  effect,  by  way  of 
defence  against  the  claim  of  such  plaintiff  or 
petitioner,  as  the  Court  of  Chancery  ought 
to  have  given  if  the  same  or  the  like  matters 
had  been  relied  on  by  way  of  defence  in  any 
suit  or  proceeding  instituted  in  that  court 
for  the  same  or  the  like  purpose  before  the 
passing  of  this  act 

(3.)  The  said  courts  respectively,  and  every  judge 
thereof,  shall  also  have  power  to  grant  to 
any  defendant  in  respect  of  any  equitable 
estate  or  right,  or  other  matter  of  equity, 
and  also  in  respect  of  any  legal  estate,  right, 
or  title  claimed  or  asserted  by  him,  all  such 
relief  against  any  plaintiff  or  petitioner  as 
such  defendant  shall  have  properly  claimed 
by  his  pleading,  and  as  the  said  courts  re> 
spectively,  or  any  judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  pur- 
pose by  the  same  defendant  against  the  same 
plaintiff  or  petitioner;  and  also  all  such 
relief  relating  to  or  connected  with  the 
original  subject  of  the  cause  or  matter,  and 
in  like  manner  claimed  against  any  other 
person,  whether  already  a  party  to  the  same 
cause  or  matter  or  not,  who  shall  have  been 
duly  served  with  notice  in  writing  of  such 
claim  pursuant  to  any  rule  of  court*  or  any 
order  of  the  court,  as  might  properly  have 
been  granted  against  such  person  if  he  had 
been  made  a  defendant  to  a  cause  duly  in- 
stituted by  the  same  defendant  for  the  like 
purpose ;  and  every  person  served  with  any 
such  notice  shall  thenceforth  be  deemed  a 
party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such 
claim,  as  if  he  had  been  duly  sued  in  the 
ordinary  way  by  such  defendant. 

(4.)  The  said  courts  respectively,  and  every  judge 
thereof,  shall  recognize  and  take  notice  of 
all  equitable  estates,  titles,  and  rights,  and 
all  equitable  duties  and  liabilities  appearing 
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incidentallj  in  the  course  of  any  cause  or    -<*«<*/ma. 
matter,  in  the  same  manner  in  which  the  — - — - — 
Court  of  Chancerj  would  have  recognized 
and  taken  notice  of  the  same  in  any  suit  or 
proceeding  duly  instituted  therein  hefore  the 
passing  of  this  act. 

(5.)  No  cause  or  proceeding  at  any  time  pending  Prohibition - 
in  the  High  Court  of  Justice,  or  before  the  i*^"°^'«" 
Court  of  Appeal,  shall  be  restrained  by  pro- 
hibition or  injunction ;  but  every  matter  of 
equity  on  which  an  injunction  against  the 
prosecution  of  any  such  cause  or  proceeding 
might  have  been  obtained,  if  this  act  had 
not  passed,  either  unconditionally  or  on  any 
terms  (h*  conditions,  may  be  relied  ou  by  way 
of  defence  thereto:  Provided  always,  that  stay  of  pro- 
nothing  in  this  act  contained  shall  disable  <^^'^^^^'^' 
either  of  the  said  courts  from  directing  a 
stay  of  proceedings  in  any  cause  or  matter 
pending  before  it  if  it  shall  think  fit;  and 
any  person,  whether  a  party  or  not  to  any 
such  cause  or  matter,  who  would  have  been 
entitled,  if  this  act  had  not  passed,  to  apply 
to  any  court  to  restrain  the  prosecution 
thereof,  or  who  may  be  entitled  to  enforce, 
by  attachment  or  otherwise,  any  judgment, 
decree,  rule,  or  order,  contrary  to  which  all 
or  any  part  of  the  proceedings  in  such  cause 
or  matter  may  have  been  taken,  shall  be  at 
liberty  to  apply  to  the  said  courts  respectively, 
by  motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either 
generally,  or  so  far  as  may  be  necessary  for 
the  purposes  of  justice;  and  the  court  shall 
thereupon  make  such  order  as  shall  be  just. 

(6.)  Subject  to  the  aforesaid  provisions  for  giving  Legal  rights. 
effect  to  equitable  rights  and  other  matters 
of  equity  in  manner  aforesaid,  and  to  the 
other  express  provisions  of  this  act,  the  said 
courts  respectively,  and  every  judge  thereof, 
shall  recognize  and  give  effect  to  all  legal 
claims  and  demands,  and  all  estates,  titles, 
rights,  duties,  obligations,  and  liabilities  ex- 
isting by  the  common  law  or  by  any  custom, 
or  created  by  any  statute,  in  the  same  manner 
as  the  same  would  have  been  recognized  and 
given  effect  to  if  this  act  had  not  passed  by 
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Act  0/1878,  any  of  the  courts  whose  jurisdiction  is  hereby 

*' transferred  to  the  said  High  Court  of  Justice. 

FiM^yof  (7.)  The  High  Court  of  Justice  and  the  Court  of 

Appeal  respectively,  in  the  exercise  of  the 
jurisdiction  vested  in  them  by  this  act  in 
every  cause  or  matter  pending  before  them 
respectively,  shall  have  power  to  grant,  and 
shall  grant,  either  absolutely  or  on  such 
reasonable  terms  and  conditions  as  to  them 
shall  seem  just,  all  such  remedies  whatsoever 
as  any  of  the  parties  thereto  may  appear  to 
be  entitled  to  in  respect  of  any  and  every 
legal  or  equitable  claim  properly  brought 
forward  by  them  respectively  in  such  cause 
or  matter  ;  so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between  the  said 
parties  respectively  may  be  completely  and 
finally  determined,  and  all  multiplicity  of 
legal  proceedings  concerning  any  of  such 
matters  avoided. 

General  ob-         The  main  object  of  sect.  24  is  to  give  to  the  Scpreme  Conrt 
jectofaecL34.  formal  "  livery  of  »eisin  "  of  the  subject-matters  over  which  the 

i'arisdiction  of  the  old  courts  has  been  already  transferred  to  it 
ly  sect.  16.  That  section  effects  the  transfer  generally,  and  this 
section  provides  for  the  administration  of  the  different  jaris- 
.  dictions  according  to  one  system.  The  Supreme  Court,  although 
partly  representing  courts  hitherto  courts  of  law,  is  to  administer 
all  ei\xnt\\  and  although  partly  representing  courts  hitherto 
courts  of  equity,  is  to  administer  all  law.  Such  processes  as 
prohibition  and  injunction,  by  means  of  which  certain  of  the  old 
courts  used  to  exercise  control  over  certain  other  of  the  old 
courts,  are  abolished  by  sect  24,  the  difficulty  of  conflicting 
principles  in  the  systems  being  left  to  be  solved  by  sect  25. 
The  sub-sections  of  sect.  24  follow  one  another  with  great 
logical  precision.  The  first  treats  of  equitable  claim;  the  second 
of  equitable  defence;  the  third  of  counter-claim  by  a  defendant; 
the  fourth  of  equities  incidental  to  a  cause ;  the  fifth  deals  with 
the  abolition  of  prohibition  and  injunction  ;  the  sixth  takes  up 
common  law,  and  provides  for  effect  being  given  to  it,  except 
where  modified  or  interfered  with  by  equity ;  the  seventh  em- ' 
powers  the  court  to  combine  generally  in  its  decree  all 
remedies,  whether  legal  or  equitable,  to  which  the  parties  have 
laid  claim. 
Equitable  de-  A  doubt  has  arisen  (see  Haynes'  Judicature  Act,  p.  xii) 
fence  (sob-  whether  sub-sect  2  succeeds  in  giving  a  defendant  a  right  to 
"^^  ')•  equitable  relief  in  all  actions,  and  is  not  confined  to  cases  where 

the  claim  against  him  might  have  been  instituted  in  the  Court 
of  Chancery.  The  defect,  however,  if  any,  would  seem  to  be 
cured  by  sub-sect  5,  which  provides  that  '*  every  matter  of  equity 
♦  ♦  •  may  be  relied  on  by  way  of  defence."  But  the  words 
"  relied  on  by  way  of  defence  "  in  sub-sect  2  itself  grammati- 
cally include  the  case  of  a  defendant  in  a  court  of  law  applying 
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for  an  injunction  to  a  conrt  of  eqnity,  as  well  as  the  case  of  a 
defendant  in  a  conrt  of  eqnity  i  and  the  whole  scheme  of  the  act 
poibts  to  the  more  liberal  construction. 

The  extensiTe  powers  of  giving  relief  to  a  defendant,  con- 
ferred apon  the  conrt  by  sab-sect.  8,  are  porely  discretionary. 
They  are  exerciseable  in  the  defendant's  lavonr  CI)  as  against 
the  plaintiff ;  (2)  as  against  a  co-defendant ;  and  (3)  as  against 
a  thund  party  who  has  been  served  with  notice.  In  each  case  the 
exercise  of  the  power  is  snbject  to  two  conditions — (1)  that  the 
relief  should  have  been  "  properly  claimed  "  by  the  pleading, 
and  (2)  that  the  relief  prayed  might  have  been  granted  if  the 
defendant  had  been  himself  a  plaintiff.  As  to  claims  against 
a  co-defendant  or  third  parties,  there  is  a  further  condition  that 
the  relief  should  '*  relate  to  or  be  connected  with  the  original 
snbject  of  the  cause  or  matter."  It  has  been  left  to  the  court 
to  apply  this  comprehensive  condition.  A  simple  case  in  which 
it  would  seem  intended  that  the  power  should  be  exercised  is 
that  of  a  bond  with  a  joint  and  several  liability^of  the  persons 
sued  as  sureties.  For  rules  of  court  as  to  claims  against  third 
parties,  see  Ord.  XVf.,  r.  17 — 20,  p.  159,  post.  These  rules  do 
not  enable  one  defendant  to  obtain  relief  against  his  co-defendant 
without  an  independent  action  against  him.  Rules  of  court  to  that 
effect  would  have  been  within  the  powers  of  the  act,  but  the 
judges  did  not  think  it  advisable  to  make  them.  (  TVeleaven  v. 
Bray,  L.  R.,  1  Ch.  D.  (C.  A.)  176;  46  L.  J.,  Ch.  113;  33 
li.  T.  827;  24  W.R.  198.) 

The  apparently  unlimited  extension  of  the  law  of  set-off, 
which  is  effected  by  sub-sect.  3,  is  more  fully  stated  in  Ord. 
XLX.,  T.  3,  p.  165,  post. 

Sub-sect  4  is  imperative.  The  substitution  of  "  would  have 
recognised"  for  ''ought  to  have  recognized,"  which  are  the 
wor&  in  the  similarly  concluding  paragraph  of  sub-sect.  1,  is 
noticeable;  but  it  would  seem  that  both  expressions  are  intended 
to  have  the  same  effect,  and  that  the  difference  in  the  wording 
was  unintentional.  It  is  conceived  that  the  equitable  position 
of  parties  not  before  the  court  would  be  recognized  under  this 
sub-section.  It  would,  however,  be  no  more  than  recognized : 
an  equitable  right  could  not  be  substantiated  without  the  party 
himself  coming  before  the  court,  much  less  could  an  equitable 
duty  be  enforced  without  the  conditions  precedent  mentioned  in 
suVsect  3. 

Prohibition  and  injunction  were  processes  by  which  certain 
of  the  now  consolidated  courts  acted  upon  certain  others,  but 
which  the  new  scheme  of  consolidation  renders  unnecessary. 
Prohibition  is  also  directed  to  the  judge  and  parties  to  a  suit 
in  any  inferior  court,  commanding  them  to  cease  from  prose- 
cuting the  suit  on  the  ground  that  it  is  not  within  the  cognizance 
of  that  court,  but  of  some  other.  (See  James  v.  Londo-n  and 
South  Western  Railway  Company,  L.  R.,  7  C.  ^.  100.) 

A  motion  for  an  injunction  under  the  proviso  of  sub-sect.  5  is 
not  ex  parte.  (Per  Lush,  J.,  at  chambers,  in  Blewitt  v.  Dowling, 
BitL  p.  17.)  If  an  action  be  brought  against  a  company  or 
executors  after  a  winding-up  or  administration  Order,  the  judge 
in  whose  court  the  winding-up  or  administration  is  pending  may 
transfer  such  action  to  his  own  court  (Ord.  U.,  r.  20,  p.  242, 
post.)  In  other  cases,  it  is  only  the  judge  in  whose  court  an 
action  is  brought  who  has  jurijRdiction  over  it,  either  to  star 
proceedings,  or  to  allow  an  equitable  defence  to  be  pleaded. 
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So  it  was  decided  by  the  Coart  of  Appeal  after  conffictiiig 
decisions  by  varioos  divisions  of  the  High  Coart  {^Kingchurch  v. 
People's  Gardens  Co.,  L,  R.,  1  C.  P.  D.46;  Ee  People's  Gar- 
dens Co.y  L.  R,  1  Cii.  D.  44 ;  Walker  t.  Banagher  Distillery 
Co.,  L.  R.,  1  Q.  B.  D.  129;  Needkam  t.  Rivers  Protection,  ^c. 
Co.,  L.  R.,  1  Ch.  D.  253)  in  Garbutt  v.  Famcus,  L.  B.,  1  Ch.  D. 
155;  45  L.  J.,  Ch.  183;  38  L.  T.  617;  24  W.  H.  89. 

Of  the  coarts  now  nnited  into  the  Sopreme  Coart,  the  Court  at 
Admiralty  and  the  Coarts  of  Probate  and  Divorce  were  inferior 
coarts,  and  a  writ  of  prohibition  lay  to  them  from  the  Coarts 
of  Chancery,  Qaeen's  Bench,  Common  Pleas,  and  Exchequer. 

Prohibition  will,  of  coarse,  still  lie  to  such  inferior  coarts  as 
the  mayor's  coart  and  the  ooanty  coarts,  the  jarisdiction  of 
which,  in  that  respect,  is  unaffected  by  the  present  act,  and  will 
now  issne  to  sach  coarts  from  the  High  Court  of  Justice.  It  is 
not  assigned  by  the  act  or  by  rules  of  court  to  any  particular 
division  of  the  court  The  effect  of  sect  19  would  seem  to  be 
to  give  an  appeal  in  cases  of  prohibition  to  inferior  courts.  (See 
that  section  and  note,  p.  12;  and  as  to  prohibition  to  the  mavor's 
court,  see  Worthington  v.  Jeffries,  L.  R.,  10  C.  P.  379 ;  32  L.  T. 
606;  Hawes  v.  Pavely,  L.  R,.  1  C.  P.  D.  (C.  A.)  418;  46  L.  J., 
C.  P.  18;  34  L.  T.  836;  24  W.  R.  896.) 

The  main  distinction  between  prohibition  and  injunction  wm 
that  injunction  lay,  not  to  a  court,  but  to  a  party  taking  pro- 
ceedings in  a  court.  Injunction,  in  the  sense  in  which  it  is 
spoken  of  in  sub-sect  5,  issued  from  the  Court  of  Chancery  and 
the  Court  of  Bankruptcy  only,  and  it  issued  in  respecst  of  any 
proceedings  in  a  court  of  common  law.  Thus,  it  was  granted 
either  to  stay  trial,  or  judgment,  or  execution;  or,  if  execution 
had  been  effected,  to  stay  the  money  in  the  hands  of  the  sheriff; 
or,  if  part  only  of  the  judgment  had  been  levied  by  %JLfa^  to 
restrain  the  suing  out  of  another.  (See  2  Story,  870,  and  the 
cases  there  cited. )  It  was  often  a  consideration  with  the  Court 
of  Chancery,  upon  an  application  for  an  injunction,  whether, 
although  the  applicant  showed  an  ei^uitable  right,  it  was,  under 
the  circumstances,  proper  that  the  injunction  should  issue.  Con- 
siderations of  this  kind  will  henceforth  be  no  longer  applicable, 
as  the  equitable  claim  will  be  urged  by  way  of  defence  before 
one  and  the  same  court.  The  sole  question  for  the  court  to 
dctennine  now  would  seem  to  be,  whether  the  equitable  ground 
relied  on  by  way  of  defence  is  or  is  not  well  founded.  The 
words ''either  unconditionally  or  on  any  terms  or  oonditiona" 
are  intended  to  obviate  the  constmction  put  on  sect  S8  of  the 
C.  L.  P.  Act,  1854,  allowing  equitable  pleas,  in  such  cases  aa 
Mines  Royal  Societies  t.  Magnay,  10  Ex.  489 ;  24  L.  J., 
Ex.  7;  and  Wodekoute  y.Ibrehratker,  6  £.  &  B.  277;  25  L.  J., 
Q.  B.  18. 

The  power  of  the  Court  of  Bankruptcy  to  grant  an  injanction« 
restraining  actions  in  the  Superior  Courts,  given  by  the  Idth 
section  of  the  Bankmptey  Act,  1869,  survives  to  that  Court. 
{Em  parte  Dittitn,  L.  R.,  1  Ch.  D.  (C.  A.)  657;  45  L.  J., 
Bank.  87;  a4  L.  T.  109;  24  W.  R.  289.) 
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AflMndment       26.  And  whereas  it  is  expedient  to  take  occasion  of 

ucm^iMr'   ^^^  union  of  the  seven!  courts  whose  jurisdiction  is 

^bj  transferred  to  the  said  High  Court  of  Justice 

unend  and  dedaro  tlie  law  to  be  hereafter  ad- 
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ministered  in  England  as  to  the  matters  next  herein-    Atio/niz, 
a^r  mentiooed :  be  it  enacted  as  follows :  — - — ^  — 

(1.)  [^Admins traiion  of  insolvent  estates.  Adop^ 
tion  of  Court  of  Bankrvptcy  as  to  rights  of 
secured  and  unsecured  creditors.  Repealed 
by  sect  10  of  Act  of  187o.  See  that  section 
and  note,  p.  80.] 

(2.)  No  claim   of  a  cestui  que  trast  against  his  statutes  of 
trustee  for  any  property  held  on  an  express  ^*°****'*<>"- 
trust,  or  in  respect  of  any  breach  of  such 
trust^  shall  be  held  to  be  barred  by  any 
statute  of  limitations. 

(3.)  An  estate  for  life  without  impeachment  of  EqaJtabie 
waste  shall  not  confer  or  be  deemed  to  have  ^**'*' 
conferred  upon  the  tenant  for  life  any  legal 
right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  intention 
to  confer  such  right  shall  expressly  appear 
by  the  instrument  creating  such  estate. 

(4.)  There  shall  not,  afler  the  commencement  of  Merger. 
this  act,  be  any  merger  by  operation  of  law 
only  of  any  estate,  the  beneficial  interest  in 
which  would  not  be  deemed  to  be  merged  or 
extinguished  in  equity. 

(o.)  A  mortgagor  entitled  for  the  time  being  to  the  soitafor 

possession  or  receipt  of  the  rents  and  profits  JJUJ^"**®"  ^' 
of  any  land  as  to  which  no  notice  of  his  mortgagon. 
intention  to  take  possession  or  to  enter  into 
the  receipt  of  the  rents  and  profits  thereof 
shall  have  been  given  by  the  mortgagee,  may 
sue  for  such  possession,  or  for  the  recovery 
of  such  rents  or  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass 
or  other  wrong  i*elative  thereto,  in  his  own 
name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person. 

(6.)  Any  absolute  assignment,  by  writing  under  the  Aaaignment 
hand  of  the  assignor  (not  purporting  to  be  oj^cbtaand 
by  way  ©f  charge  ^nly),  of  any  debt  or  other  acuon. 
legal  chose  in  actkm,  of  which  express  notice 
in   writing   shall  bave  l)een  given   to   the 
debtor,  trustee,  or  other  person  from  whom 
the  assignor  would   have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action, 
shall  be,  and  be  deemed  to  have  been  effectual 
in  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right 


24  ACT  OP  1873,  8.  25. 

Aet  of  ^971,  of  the  assignee  if  this  act  had  not  passed),  to 

*'^*'  pass  and  transfer  the  l^al  right  to  such  debt 

or  chose  in  action  from  the  date  of  such 
notice,  and  all  legal  and  other  remedies  for 
the  same,  and  the  power  to  give  a  good  dis- 
chai^e  for  the  same,  without  the  concurrence 
of  the  assignor :  Provided  always,  that  if  the 
debtor,  trustee,  or  other  person  liable  in  re- 
spect of  such  debt  or  chose  in  action  shall 
have  had  notice  that  such  assignment  is 
disputed  hj  the  assignor  or  any  one  claiming 
under  him,  or  of  any  other  opposing  or  con- 
flicting claims  to  sucii  debt  or  chose  in  action, 
he  shall  be  entitled,  if  be  think  fit,  to  call 
upon  the  several  persons  making  claim  thereto 
to  interplead  concerning  the  same,  or  he  may, 
if  he  think  fit,  pay  the  same  into  the  High 
Court  of  Justice  under  and  in  conformity 
with  the  provisions  of  the  acts  for  the  relief 
of  tinistees. 
stipaiaUons  (7.)  Stipulations  in  contracts,  as  to  time  or  other- 
^j^^  wise,  which  would  not  before  the  passing* 

ooatncts.  of  this  act  have  been  deemed  to  be  or  to  have 

become  of  the  essence  of  such  contracts  in  a 
court  of  equity,  shall  receive  in  all  courts  the 
same  construction  and  effect  as  they  would 
have  heretofore  received  in  equity. 
MandAmiu.  (8.)  A  mandamus  or  an  injunction  may  be  ficranted 
SSoeiTenr'  ov  a  receiver  appointed  by  an  interlocutory 

BMOni.LTL,  ordcr  of  the  court  in  all  cases  in  which  it 

Raie4,p.24S.  shall  appear  to  the  court  to  be  just  or  con- 

venient that  such  order  should  be  made;  and 
any  such  order  may  be  made  either  uncon- 
ditionally or  upon  such  terms  and  conditions 
as  the  court  shall  think  just ;  and  if  an 
injunction  is  asked,  either  befoi*e,  or  at,  or 
after  the  hearing  of  any  cause  or  matter,  to 
prevent  any  threatened  or  apprehended  waste 
or  trespass,  such  injunction  may  be  granted, 
if  the  court  shall  think  fit,  whether  the  per- 
son against  whom  such  injunction  is  sought 
.  is  or  is  not  in  possession  under  any  claim  of 
title  or  otherwise,  or  (if  out  of  possession) 
does  or  does  not  claim  a  right  to  do  the  act 
sought  to  be  restrained  under  any  colour  of 
title;  and  whether  the  estates  claimed  by 


*  Now,  commtncmwat,  i.  e.  Ut  HoTemlMr,  1875;  mo  A«t  of  1876, 1. 10. 
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both  or  by  either  of  the  parties  are  legal  or    Acto/mz, 
equitable.  *'  '^''^' 

(9.)  In  any  cause  or  proceediDg  for  damages  arisiug  coiimous  ot 
out  of  a  collision  between  two  ships,  if  both  *^**"* 
ships  shall  be  found  to  have  been  in  fault, 
the  rules  hitherto  in  force  in  the  Court  of 
Admiralty,  so  far  as  they  have  been  at  vari- 
ance with  the  rules  in  force  in  the  Courts  of 
Common  Law,  shall  prevail. 

(10.)  In    questions    relating    to    the    custody  and  infants, 
education  of  infants  the  rules  of  equity  shall 
prevail. 

(11.)  Generally  in   all   matters   not   hereinbefore  oenemi 

particularly  mentioned,    in  which   there  is  EJSry!"^*  **' 
any  conflict  or  variance  between  the  rules 
of  equity  and  the  rules  of  the  common  law 
with  reference  to  the  same  matter,  the  rules 
of  ecjuity  shall  prevail. 


This  flection  proceeds  with  the  scheme  of  fusion  begnn  in 

(ts.  16  and  24,  and  completes  that  scheme  by  laying  down 
certain  uniform  rules  upon  points  of  substantive  law  upon  which 
the  old  courts  had  been  governed  by  conflicting  principles. 

Id  construing  the  sub-sections  relating  to  particular  subjects, 
it  may  be  laid  down  generally  that  where  the  rule  expressly 
provided  by  the  act  is  less  extensive  than  the  former  rale  of  the 
system  from  which  it  is  borrowed,  such  rule  must  be  takon  to 
be  modified  to  the  extent  indicated  by  each  sub-section  itself. 
Upon  any  other  construction  of  the  rules  provided  in  the  section 
they  are  not  in  the  words  of  the  preamble  a  "declaration"  of 
the  law,  that  is,  an  exposition  of  the  whole  rule  of  law  with 
which  they  profess  to  deal;  and  if  the  result  effects  a  change  iu 
a  rule  of  equity,  which  in  an  act  dealing  mainly  with  procedure 
and  professing  to  recognize  the  saperior  claims  of  equity  may 
be  unexpected,  one  of  the  "amendments"  contemplated  by  the 
preamble  must  he  considered  to  have  been  made. 

The  rule  contained  in  sub-sect.  2  is  confined  to  express  trusts. 
The  rule  in  equity  was  not  so  limited ;  for  instance,  a  guardian 
in  possession  of  an  infant's  real  estate  has  not  been  allowed  to 
take  the  benefit  of  the  Statutes  of  Limitation.  {Thomas  v. 
Tkomagj  2  Kay  8c  Johns.  79.)  The  rule  in  cases  of  implied 
trusts  must  now,  it  would  seem,  be  taken  to  be  rescinded ;  and 
it  was  probably  for  this  purpose  that  a  special  sub-section  was 
devoted  to  the  subject,  instead  of  leaving  it  to  the  general 
operation  of  sub-sect.  11. 

The  description  of  waste  known  as  equitable  waste  consists 
of  the  destruction  of  a  mansion  house  and  the  cutting  down 
of  timbers  planted  for  ornament  or  shelter.  {Nickleth/raite  ▼. 
Micklethwaite,  1  De  G.  &  J.  604.)  Where  waste  of  this  kind 
was  committed,  even  by  a  tenant  without  impeachment  of  waste, 
the  courts  of  equity  w^ere  in  the  habit  of  interfering  by  an  in- 
junction to  restrain  the  tenant,  or  by  making  him  account  for  the 
proceeds  of  the  act  of  waste  to  the  remainderman.  (See  Marquis 
of  Downshire  v.  Lady  Sandy s,  6  Ves.  109;  Burgess  v.  Lamb, 
16  Ves.  174.)    The  doctrine  of  equitable  waste  applies  to  other 
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cases  besides  that  of  a  tenant  for  life,  such  as  the  case  of  a  deTisee 
snbject  to  an  executory  devise  over,  and  the  case  of  a  parson. 
Sub-sect.  3,  however,  does  not  profess  to  laj  down  a  complete 
rule  as  to  equitable  waste,  so  that  sub-sect.  11  would  seem  to 
apply  to  the  cases  for  equitable  interference  not  indicated  by 
sub-sect.  3.  The  instrument  referred  to  may  be  dated  either 
before  or  after  the  passing  of  the  act. 

Sub-sect  4  applies  only  to  cases  occurring  after  the  com- 
mencement of  the  act,  because  up  to  that  time  conveyancers 
would  treat  estates  as  merged  at  law.  Where  a  merger  takes 
place  before  the  commencement  of  the  act,  the  beneficial  interest 
will  be  kept  up  by  the  operation  of  sub-sect.  1 1.  According  to 
the  legal  doctrine  of  merger,  where  two  estates  coincide  in  one 
and  the  same  person,  the  preceding  estate  is  merged  in  the 
subsequent.  The  position  of  merger  in  equity  is  thus  stated  in 
Burton's  Real  Property,  8th  edition,  by  Cooper,  p.  428:  "A  less 
estate  may  be  merged  in  a  gieater,  as  at  law,  though  not  if  there 
be  any  consequent  inconvenience,  and  whenever  an  equitable  estate 
becomes  nnited  in  the  same  hands,  with  an  exactly  coinciding 
legal  estate,  the  former  is  extinguished."  When  the  estates  are 
not  held  in  the  same  right,  there  is  no  merger  either  at  law  or  in 
equity,  unless,  it  is  said,  where  the  tenant  takes  one  of  the  estates 
by  his  own  act,  and  in  that  case  there  is  no  merger  inr  equity. 
{Philips  V.  Philips,  1  P.  Wms.  41.) 

Sub-sect.  5  declares,  and  partly  amends,  the  law  respecting  the 
right  of  a  mortgagor  to  sue.  So  long  as  he  was  in  possession, 
or  allowed  by  the  mortgagee  to  receive  the  rents,  the  mortgagor 
might  sue  in  trespass,  or  for  recovery  of  rent,  but  the  mortgagee 
might  at  any  time  give  notice  to  the  tenants  to  pay  rent  to  him, 
and  enter  into  possession  himself.  Sub-sect.  5  extends  the  rule 
in  favour  of  the  mortgagor  to  the  action  for  recovery  of  land,  in 
which  possession  is  sued  for.  In  such  an  action,  it  was  hitherto 
impossible  for  a  mortgagor  to  recover,  as  the  legal  title  was  in  the 
mortgagee.  The  "notice  of  intention"  seems  meant  to  be  given 
by  the  mortgagee  to  the  person  in  actual  possession  as  heretofore, 
and  not  necessarily  to  the  mortgagor. 

It  is  a  well-known  rule  of  common  law  that  no  possibility, 
right,  title  or  thing  in  action  can  be  granted  to  third  persons,  the 
reason  being  the  preventing  of  litigation.  The  rule,  however,  had 
three  exceptions,  (1)  that  the  sovereign  might  assign  a  chose  in 
action,  (2)  in  favour  of  negotiable  instruments,  such  as  bills  of 
exchange,  and  (3)  where  the  debtor  assented.  (See  Story,  2  £q. 
1089,  and  the  cases  there  cited,  especially  Orowfoot  v.  Gurney^ 
9  Bing.  372.) 

The  definition  of  a  chose  in  action  is  where  a  man  has  not 
the  enjoyment,  either  actual  or  constructive,  of  the  thing  in 
question,  but  merely  a  right  to  recover  it  by  a  suit  or  action 
at  law.  Thus  money  due  on  a  bond,  or  damages  payable  for 
a  breach  of  covenant,  are  equally  choses  in  action.  The  right 
to  them  subsists,  but  proceedings  at  law  may  be  requisite  in 
order  to  reduce  them  into  possession.  The  words  debt  or  other 
legal  chose  in  action  do  not  comprehend  all  the  possibilities 
assignable  in  equity,  a  collection  of  which  may  he  found  in 
Story,  2  £q.  1039.  For  instance,  the  assignment  of  the  possible 
produce  of  a  whaling  voyage  in  progress  has  been  held  in  equity 
to  attach  to  such  produce  when  obtained. .  (^Langto^  v.  HortoHf 
1  Hare,  549.) 

It  may  be  argued,  that  the  enlarged  rule  of  equity  on  this  head 
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is  still  maintained  hj  the  effect  of  sab^sect.  11;  but  snb-sect.  6 
han  all  the  appearance  of  an  exhanstive  rale  of  the  law  of 
assignment  or  choses  in  action.  While,  on  the  one  hand,  it 
narrows  the  rule  formerly  obtaining  in  equity  in  some  respects, 
it  appears  to  extend  it  to  all  kinds  of  choses  in  action,  whether 
considered  assignable  in  equity  or  not.  There  seems,  in  theory, 
no  reason  why,  if  a  man  has  been  libelled  or  assaulted,  he  should 
not  under  this  sub-section  assign  his  right  to  damages,  and, 
notice  being  given  to  the  defendant,  the  assignee  bring  the 
action  in  his  own  name.  As  to  interpleader,  see  Ord.  I.,  Rule  2, 
p.  122,  and  *' Incorporated  Statutes," /70«f. 

The  acts  for  the  relief  of  trustees  are  10  &  11  Vict.  c.  96 ; 
12  &  13  Vict.  c.  74;  and  22  &  23  Vict.  c.  36.  See  Chitty's 
Statutes,  tit.  Trustees.  The  principal  enactment  referred  to  is 
10  &  11  Vict.  c.  96,  s.  1. 

The  words  *'if  he  think  fit"  seem  to  give  an  absolute  right  to 
the  debtor,  &c  to  exercise  the  option  given.  (Per  Lindley,  J., 
eje  rel.  am,  in  Lacey  v.  Wieland^  Jan.  15th,  1876.)  Inter- 
pleader under  this  sub-section  will  be  allowed  before  action 
brought.  (See  per  Quain,  J.,  at  chambers,  in  New  Hamburgh^ 
^c.  R.  Co,j  In  re^  Bitt.  p.  57;  per  Lindley,  J.,  ai  chambers,  in 
Lacey  t.  Wieland,  Bitt.  p.  103.) 

'*  Time,'*  says  Story,  2  £q.  776,  **  is  not  generally  deemed  in 
equity  to  be  of  the  essence  or  the  contract,  unless  the  parties  have 
expressly  so  treated  it,  or  it  necessarily  follows  from  the  nature 
and  circumstances  of  the  contract."  The  doctrine,  he  adds  in 
a  note,  was  formerly  carried  to  an  extravagant  extent  in  favour 
of  relief,  but  in  recent  times  courts  of  equity  have  endeavoured 
to  restrain  it  within  very  moderate  limits.  The  nearest  approach 
to  a  principle,  as  elicited  from  the  decisions  by  Alderson,  B.,  in 
Jliprvell  V.  Knight  (1  Y.  8c  C.  415),  and  cited  with  approval  by 
Ston%  is:  "  To  examine  the  contract,  not  merely  as  a  court  of  law, 
to  ascertain  what  the  parties  have  in  terms  expressed  to  be  the 
contract,  but  what  is  in  truth  the  real  intention  of  the  parties,  and 
to  carry  that  into  effect*'  In  the  case  of  a  mortgage,  or  sale  of 
an  estate,  therefore,  the  particular  day  named  is  merely  formal. 
On  the  other  hand,  if  the  thing  sold  be  of  greater  or  less  value 
according  to  the  effluxion  of  time,  it  is  manifest  that  time  is  of 
the  essence  of  the  contract ;  and  a  stipulation  as  to  time  must 
then  be  literally  complied  with  in  equity,  as  well  as  in  law. 
The  cases  of  the  sale  of  stock  and  of  a  reversion  are  instances 
of  this.     Jb. 

The  first  part  of  sub-sect.  8,  relating  to  interlocutory  orders 
for  a  mandamus,  injunction  or  receiver,  seems  intended  to  group 
conveniently  under  one  head  a  set  of  analogous  remedies. 
Mandamus  and  injunction  were  obtainable  at  common  law;  the 
appointment  of  a  receiver  was  an  equitable  remedy  only.  The 
la^t  part  of  the  sub-section  applies  to  quia  timet  injunctions, 
and  seems  intended  to  disembarrass  the  court  of  certain  distinc- 
tions as  to  possession  and  otherwise,  by  which  the  Court  of 
Chancery  had  been  hitherto  limited.  (See  Stamford  v.  Hurl- 
gtone,  L.  K.,  9  Ch.  116.  See  further  Ord.  LII.,  Rule  4,  and 
notes,  p.  243,  post,) 

Adoubt  has  arisen  (see  Wilson's  Judicature  Act,p.  65)  whether 
the  mandamus  spoken  of  in  this  sub-section  is  to  be  restricted 
to  the  meaning  g^ven  to  it  before  the  act  in  the  common  law 
oourtB.    There  does  not  yet  appear  to  be  any  judicial  decision 
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upon  the  subject.  To  restrict  the  words  woald  seem  to  be  to 
contravene  the  spirit  of  the  act.  (Bat  see  per  Qnain,  J.,  at 
chambers,  in  Hahershon  y.  Oill^  Bitt.  p.  45.)  The  last  sentence 
of  the  sub-section  applies  to  injunctions  only.     lb. 

At  common  law,  according  to  the  general  rule  of  contribntorj 
negligence,  if  two  ships  came  into  collision  through  the  fault 
of  both,  neither  could  recover  damages  from  the  other.     In  the 
Court  of  Admiralty  each  sl^ip  would  recover  from  the  other 
half  its  own  damage,  and  be  liable  to  pay  compensation  for 
half  the  damage  of  the  other.     Thus,  if  two  ships,  one  worth 
10,0002.  and  the  other  worth  5,000/.,  should  be  lost  by  collision 
through  a  common  fault,  the  owners  of  the  smaller  ship  would 
have  to  pay  to  the  owners  of  the  larger  2,500/. 
At  common  law  the  father  was  considered  absolutely  entitled 
'  to  the  custody  of  his  children  up  to  the  age  of  sixteen.     (See 
R,  V.  Ho-meSy  7  Jur.,  N.  S.  22 ;  Mallinson  v.  MaUinson,  L.  R., 
1  P.  &  D.  221.)    So  strict  was  this  rule  that  it  was  held  to 
be  contrary  to  public  policy,  and  ineffectual,  for  a  father  to 
agree  not  to  exercise  his  paterual  rights.    (See  Andremt  v. 
Salt,  L.  R.,  8  Q.  B.  153;  30  L.  T..  855.)    The  Court  of  Chan- 
cery on  the  other  hand,  besides  having  a  special  jurisdiction 
conferred  on  it  by  36  Vict.  c.  12  (which  repeals,  but  re-enacts 
and  extends  2  &  3  Vict.  c.  54),  to  give  the  custody  of  children 
under  sixteen  to  the  mother,  held  generally  that  the  rights  of 
the  father  are  subject  to  the  interests  of  the  childnm.     ( Swift 
y.SfPi/t,  30  L.  J.,  Ch.  209;  11  Jur.,  N.  S.  458;  12  L.  T.  436; 
Andrews  v.    Salt,  L.   R.,  8   Ch.  App.   622;  30   L.  T.  686.) 
Acting  on  this  principle,  the  Court  of  Chancery  has  removed 
children  from  the  custody  of  the  father  on  the  ground  of  his 
gross  ill-treatment  (  H^AiY/?<?/</  v.  Hales,  12  Ves.  492),  or  his 
general  immorality  (Swift  v.  Srvift,  vbi  gup.).    It  is  doubtful 
how  far  the  jurisdiction  of  the  Court  of  Chancery  is  inde- 
pendent of  any  question  of  property.    (See  Wellesley  v.  Duke  of 
Beavfort,  2  Russ.  20.)    In  practice  it  is  usual  to  get  over  any 
difficulty  of  this  kind  by  making  the  infant  a  ward  of  court  in 
respect  of  a  nominal  sum.    "  The  wardship  of  infants  and  the 
care  of  infants'  estates  *'  are  assigned  to  the  Chancery  Division 
by  sect.  34,  and  the  jurisdiction  of  the  Lord  Chancellor,  as  repre- 
senting the  sovereign  as  parens  patriae,  is  limited  by  sub -sect.  3 
of  sect.  17  to  lunatics,  &c.    For  a  refusal  of  a  habeas  corpus  in 
pursuance  of  this  sub-section,  see  Be  Gold»nsorthy,  Dec.  1876. 

After  the  cases  of  conflict  specifically  provided  for,  whether 
by  way  of  example  or  for  the  purpose  of  amending  the  law, 
sub-sect.  11  provides  generally  that  the  rules  of  equity  shall 
prevail  over  the  rules  of  law.  The  provision  is  the  culminating 
point  of  the  general  scheme  of  amalgamation,  by  which  the 
substantive  law  of  the  land  is  left  very  much  where  it  was 
before,  but  the  whole  law  is  to  be  administered  in  one  court. 
Before  the  amalgamation  the  rules  of  equity  prevailed  by  means 
of  the  control  which  the  Court  of  Chancery  exercised  over  the 
courts  of  law,  through  its  writ  of  injunction  restraining  parties 
from  proceeding  in  these  courts;  and  sub- sect.  11  provides  for 
the  same  prevalence  after  the  former  cumbrous  means  of 
enforcing  it  has  been  abolished.  This  consideration  is  useful 
in  determining  what  is  intended  by  a  "  conflict  or  variance."  It 
roust  be  such  a  conflict  as  would  have  happened  under  the  old 
system,  that  is,  that  the  Court  of  Chancery  would  have  applied 
a  rule  of  equity  so  as  to  neutralize  a  rule  of  law.    It  does  not 
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appear  inteDded  that  the  rules  of  equity  should  be  applied  by    Aeto/^h79, 
analogy  to  further   subject-matter  than  that  to  ivhich  they         *•  *^^- 
would  have  been  applied  before  the  commencement  of  the  act. 


Part  III. 

Sittings  and  Distribution  of  Business. 

26.  The  division  of  the  legal  year  into  terms  shall  Abolition  of 
be  abolished,  so  far  as  relates  to  the  administration  of    *™"* 
justice  ;  and  there  shall  no  longer  be  terms  applicable 
to  any  sitting  or  business  of  the  High  Court  of  Justice, 
or  of  the  Court  of  Appeal,  or  of  any  commissioners  to 
whom  any  jurisdiction  may  be  assigned  under  this  act;*  •  sect.  29, 
but  in  all  other  cases  in  which,  under  the  law  now  '^^^' 
existing,  the  terms  into  which  the  legal  year  is  divided 
are  used  as  a  measure  for  determining  the  time  at  or 
within  which  any  act  is  required  to  be  done,  the  same 
may  continue  to  be  referred  to  for  the  same  or  the  like 
purpose,  unless  and  until  provision  is  otherwise  made 
by  any  lawful  authority.     Subject  to  rufes  of  court,  coartsmiiy 
the  High  Court  of  Justice  and  the  Court  of  Appeal,  ^L^'dl^^uMse 
and  the  judges  thereof  respectively,  or  any  such  com- 
missjoners  as  aforesaid,  shall  have  power  to  sit  and 
act,  at  any  time,  and  at  any  place,  for  the  transaction 
of  any  part  of  the  business  of  such  courts  respectively, 
or  of  such  judges  or  ccmmissiouers,  or  for  the  dis- 
charge of  any  duty  which  by  any  act  of  Parliament, 
or  otherwise,  is  required  to  be  discharged  during  or 
after  term. 

Formerly,  terms  at  law  were  reflated  by  11  Geo.  4  & 
1  Will.  4,  c.  70,  8.  6.  which  enacted  that  in  the  year  1831  and 
afterwards,  Hilary  Term  should  begin  on  the  1  Tth  and  end  on 
the  Slat  of  January;  £aster  Term  should  begin  on  the  loth  of 
April  and  end  on  the  8th  of  May;  Trinity  Term  should  begin 
on  the  22nd  of  May  and  end  on  the  12th  of  June;  and  Michael- 
mas Term  should  begin  on  the  ^nd  and  end  on  the  25th  of  No- 
vember. The  vacations  of  the  courts  of  equity  were  under  the 
entire  control  of  the  Lord  Chancellor.  (See  Ch.  C.  O.  v.)  The 
present  sittings  and  vacations  of  the  Supreme  Conft  are  regu- 
lated by  Ord.  LXI.,  p.  261.    As  to  circuits,  see  Act  of  1875,  s.  23. 

Before  the  act,  the  sittings  of  commissioners  of  assize  were  Sittings  of 
held  independently  of  terms,  and  continued  from  their  com-  oommiasion' 
menceraent  until  the  business  was  disposed  of.     Under  the  act,  ®"  ®'  ■••'»«. 
these  sittings  have  been  in  practice  limited  to  the  times  fixed  by 
Ord.  LXI.,  Rule  1,  for  "the  sittings  of  the  High  Court,"  and  the 
judges  have  commenced  going  circuit  about  a  fortnight  or  three 
weeks  earlier  than  before  the  act,  in  order  to  be  able  to  dispose 
of  the  hnsiness  before  those  sittings  shonld  close.    This  early 
withdrawal  of  the  judges  from  town  business  gave  rise  to  two 
questions  in  the  House  of  Commons.    Mr.  Secretary  Cross  stated 
(Hansard,  vol  ccxxix,  p.  021,  May  18th,  1876}  that  "the  judges 


30 


ACT  OF  1873,  s.  27. 


Ji.  *27. 


Power  to 
regulate  tr. 
cations  by 
Order  in 
Council. 


•  Slic. 


considered  that  the  courts  of  assize,  &c.,  being  partu  of  the  Hi^-h 
Court,  "were  sahject  to  the  rales  of  ooart,  and  that  it  would  not 
be  proper  that  they  should  sit  after  that  date,  and  it  was  with 
that  view  that  the  circuits  were  fixed."  The  Attornev-Geneml, 
howcTcr,  stated  (Hansard,  vol.  ccxxix,  p.  1197,  May  23rd,  1876) 
that, "  although  the  courts  in  question  were  undoubtedly  subject 
to  the  rules,  he  did  not  think  it  would  be  illegal  for  the  judges 
to  sit  after  the  8th  August,  either  to  try  causes  or  prisoners." 
See  the  question  discussed,  Finlasnn*s  Judicial  System,  p.  177. 
It  is  submitted  that  if  the  Act  of  1873  be  in  conflict  with  the 
rules  scheduled  to  the  Act  of  1875,  the  latter  must  prevail,  as 
being  posterior  in  date,  but  that  in  reality  they  are  not  so  in 
conflict,  and  that  the  provision  (sect.  29)  that  a  commissioner 
"  shall  be  deemed  to  constitute  a  court"  has  too  much  the  character 
of  an  enabling  enactment  to  introduce  a  new  and  inelastic  limit 
to  sittings  at  the  assizes.  An  Order  in  Council  nnder  sect.  27 
might  perhaps  solve  the  difficulty. 

27.  Her  Majesty  in  Council  may  from  time  to  time, 
upon  any  report  or  recommendation  of  the  judges  by 
whose  advice  her  Majesty  is  hereinafter  authorized  to 
make  rules  before  the  commencement  of  this  act,  and 
after  the  commencement  of  this  act  upon  any  report  or 
recommendation  of  the  council  of  judges  of  the  Supreme 
Court  hereinafter  mentioned,  with  the  consent  of  the 
Lord  Chancellor,  make,  revoke,  or  modify  orders  regu- 
lating the  vacations  to  be  observed  by  the  High  Court 
of  Justice  and  the  High*  Court  of  Appeal,  and  in  the 
offices  of  the  said  courts  respectively;  and  any  Order 
in  Council  made  pursuant  to  this  section  shall,  so  long 
as  it  continues  in  force,  be  of  the  same  effect  as  if  it 
were  contained  in  this  act ;  and  rules  of  court  may  be 
made  for  carrying  the  same  into  effect  in  the  same 
manner  as  if  such  Order  in  Council  were  part  of  this 
act.  In  the  meantime,  and  subject  thereto,  the  said 
vacations  shall  be  fixed  in  the  same  manner,  and  by 
the  same  authority,  as  if  this  act  had  not  passed.  This 
section  shall  come  into  operation  immediately  upon  the 
passing  of  this  act. 

No  Order  in  Council  has  been  made  under  this  section,  but  the 
primary  object  of  it  is  attained  by  Ord.  LXI.,  p.  261,  most  of  which 
was  scheduled  to  and  a  part  of  the  Act  of  1875.  The  expression 
"hereinafter  authorized"  has  reference  to  sect.  68  of  this  act, 
now  repealed,  and  the  expression  **  hereinafter  mentioned,"  a 
little  lower  down,  has  reference  to  sect.  75,  which  is  still  in 
force.  By  sect  17  of  the  Act  of  1875,  however,  "  the  reference 
to  certain  judges  in  sect.  27  of  the  principal  act  shall  be  deemed 
to  refer  to  the  judges  mentioned  in  that  section  as  the  judges 
on  whose  recommendation  an  Order  in  Council  may  be  made  " 
The  method  in  which  the  result  is  effected  is  not  very  plain, 
but  the.  result  seems  to  be,  that  whereas  alterations  of  rules  of 
court  generally  may  be  effected  by  the  committee  of  the  Supreme 
Court  ( see  Act  of  1 876,  s.  17.  p.  1 1 4,  pogt),  alterations  of  the  periods 
of  vacation  can  only  be  effected  by  Order  in  Coancil. 
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28.  Provision  shall  be  made  hj  rules  of  court  for   ^^^{g^l^* 
the  hearing,  in  Liondon  or  Middlesex,  during  vacation,* 


by  judges  of  the  High  Court  of  Justice  and  the  Court  JlSlX!** 
of  Appeal  respectively,  of  all  such  applications  as  may  •  p^^  263. 
require  to  be  immediately  or  promptly  heard. 

The  roles  of  oonrt  (Ord.  LXI.,  Role  5)  do  Dot  make  any  pro- 
vision for  the  sittings  of  vacation  jadeesof  the  Coart  of  Appeal. 
It  seems  to  be  entirely  in  the  discretion  of  the  vacation  judges 
to  decide  what  matters  **  reqaire  to  be  heard  "  within  this  section. 
CSee  Oram  v.  Samneh,  L.  R.,  2  C.  P.  D,  21 ;  46  L.  J.,  C.  F.  1 ; 
35  L.  T.  423;  25  W.  R.  45.) 

29.  Her  Majesty,  by  commission  of  assize  or  by  any  oommiatioa 
other  commission,  either  general  or  special,  may  assign  ®'*"^»«- 
to  any  judge  or  judges  of  the  High  Court  of  Justice  or 
other  persons  usually  named  in  commissious  of  assize, 
the  duty  of  trying  and  determining  within  any  place  or 
district  specially  fixed  for  that  purpose  by  such  com- 
mission, any  causes  or  matters,  or  any  questions  or 
issues  of  fact  or  of  law,  or  partly  of  fact  and  partly  of 
law,  in  any  cause  or  matter  depending  in  the  said  High 
Court,  or  the  exercise  of  any  civil  or  criminal  jurisdic- 
tion capable  of  being  exercised  by  the  said  High  Court ; 
and  any  commission  so  granted  by  her  Majesty  shall  be 
of  the  same  validity  as  if  it  were  enacted  in  the  body 
of  this  act ;  and  any  commissioner  or  commissioners  Commii- 
appointed  in  pursuance  of  this  section  shall,  when  J[""ute^^°" 
engi^ed  in  the  exercise  of  any  jurisdiction  assigned  to  court 
him  or  them  in  pursuance  of  this  act,  be  deemed  to 
constitute  a  court  of  the  said  High  Court  of  Justice ; 
and,  subject  to  any  restrictions  or  conditions  imposed 
by  rules  of  court  and  to  the  power  of  transfer,  any  Any  party 
party  to  any  cause  or  matter  involving  the  trial  of  a  {JSJj^faJf 
question  or  issue  of  fact,  or  partly  of  fact  and  partly  to  be  tried  by 
of  law,  may,  with  the  leave  of  the  judge  or  judges  m3«.'°"*' 
to  whom  or  to  whose  division  the  cause  or  matter  is 
assigned,  require  the  question  or  issue  to  be  tried  and 
determined  by  a  commissioner  or  commissioners  as 
aforesaid,  or  at  sittings  to  be  held  in  Middlesex  or  London 
as  hereinafter  in  this  act  mentioned,  and  such  question 
or  issue  shall  be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question  or 
issue  of  fact  may  be  tried  and  determined  in  like 
manner  with  the  consent  of  all  the  parties  thereto. 

The  existing  chancerj  jndges  are  exempt  from  the  liability  CommUtion 
to  act  under  commission  of  assize,  see  sec^  11,  p.  6.    Bnt  the  ofasBixe. 
latter  part  of  this  section  gives  a  plaintiff  in  the  Chancery 
Division  Kprirndfacie  right  to  lay  the  venae  where  he  pleases. 
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'ActofVSTtZt       The  effect  of  constitating  a  jadge,  when  sitting  as  commis- 

*•     sioner  of  assize,  "  a  court  of  the  High  Court  of  Justice/*  is 

that  a  judge  at  assizes  has  conferred  upon  him  all  the  statutory 
powers  conferred  upon  the  "court  or  a  judge"— words  which, 
before  the  act,  might  in  some  cases  be  taken  to  include  a  judge 
sitting  in  chambers  only. 

"  The  leave  of  the  judge  or  judges,"  spoken  of  towards  the  end 
of  the  section,  concerns  the  place,  not  the  mode  of  trial.  ( See  Ord. 
XXXVI.,  Rule  1,  p.  206,  by  which  local  venue  is  al>olished,  and 
an  action  is  to  be  tried,  unless  a  judge  otherwise  orders,  in  the 
place  named  in  the  statement  of  claim ;  and  if  no  place  be  named 
in  such  statement,  in  Middlesex,  unless  a  judge  Otherwise  orders.) 
Under  the  old  law,  questions  of  fact  might  be  decided  by  a  judge 
of  a  common  law  court  (with  the  leave  of  the  court)  by  sect.  1 
of  the  C.  L.  P.  Act,  1854 ;  and  questions  of  fuct  might  be  tried 
by  a  jury  before  the  CJourt  of  Chancery  (with  the  like  leave)  by 
sect.  3  of  the  Chancery  Amendment  Act,  1858. 
Power  of  Lord  Cairns,  C,  in  Cannot  v.  Morgan,  L.  R.,  1  Ch.  Di%*.  1 ; 

judKC  of  45  £,.  j.^  Ch.  50;  33  L.  T.  402,  seems  to  have  thought  that  a 

l)lvI»^oi?to  j^^^ff®  ®^  ^^^  Chancery  Division  may  try  a  case  before  a  jury 
tiywtth  joiy.  m  such  division.  But  in  Clnrlte  v.  Coohion,  L.  R.,  2  Ch.  I). 
746;  45  L.  J.,  Ch.  762,  Hall,  V.-C,  after  consulting  with  three 
other  judges  of  the  Chancery  Division,  pronounced  a  contrary 
opinion.  In  Cave  ?.  Mackenzie,  W.  N.  1876,  p.  25fi,  Jessel, 
M.  R.,  declined  to  order  a  case  to  he  tried  before  himself  with  a 
jury,  until  the  Court  of  Appeal  should  dc^cide  that  he  hud  power 
to  do  so.  (SeeOrd.  XXXVI., Rule  29a, p.  214.)  The  question 
seems  to  depend  upon  the  true  construction  of  sect.  87,  the 
effect  of  which  appears  to  be  that  judges  of  the  Chancery 
Division  appointed  before  the  act  are  at  liberty  to  try  by  jury 
in  that  division  **  by  arraniromctits  made  by  mutual  agreement " 
between  all  the  judges  ot  the  High  Court,  and  not  otherwise; 
so  that  until  such  arrangements  be  in  fact  made,  a  judge  of  the 
Chancer}'  Division  cannot  try  by  jury. 


Continaoas 
Mttings  In 
I^ndoii  and 
Middlesex. 


80.  Subject  to  rules  of  court,  sittings  for  the  trial 
by  jury  of  causes  and  questions  or  issues  of  fact  shall 
be  held  in  Middlesex  and  London,  and  such  sittings 
shall,  so  far  as  is  reasonably  practicable,  and  subject 
to  vacations,  be  held  continuously  throughout  the  year 
by  as  many  judges  as  the  business  to  be  disposed  of 
may  render  necessary.  Any  judge  of  the  High  Court 
of  Justice  sitting  for  the  trial  of  causes  and  issues  in 
Middlesex  or  London,  at  any  place  heretofore  accus- 
tomed, or  to  be  hereafter  determined  by  rules  of  courts 
shall  be  deemed  to  constitute  a  court  of  the  said  High 
Court  of  Justice. 

The  judges  having  cnnstmed  this  section  as  meaning  that  the 
sittings  in  London  and  Middlesex  need  not  be  contemporaneous, 
the  **  continuous  sittings'*  are  in  practice  held  first  in  Middlesex 
and  then  in  London. 

The  object  of  Ord.  XXXVL,  Rule  29^,  p.  2U,poitt,  appears 
to  be,  to  offer  facilities  for  appeal  against  an  order  directing  an 
action  in  the  Chancery  Division  to  be  tried  before  a  jnry  in 
another  division  or  at  ttfe  assizes.    Assuming  that  the  rule  is 
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inteipreted  by  the  Court  of  Appeal,  as  here  suggested,  it  would    Aet<)f\»J$, 
seem  that  no  rule  of  court  under  sect.  17  of  the  Act  of  1876  could        *-^^' 
compel  an  existiog  jndge  of  the  Chancery  Division  (who  by- 
Cairns'  Act,  21  &  22  Vict,  c  27,  s.  3,  had  a  complete  discretion 
to  allow  trial  by  jury  before  him)  to  try  by  jury  against  his 
will. 

As  to  the  vacations,  see  sect.  27,  and  note,  p.  29,  anU,  and 
Ord.  LXL,  p.  262. 

31.  For  the  more  convenient  despatch  of  business  nivisionBof 
in  the  said  High  Court  of  Justice  (but  not  so  as  to  ^^  ^"* 
prevent  any  judge  from  sitting  whenever  required  in 
auv  divisional  court,  or  for  any  judge  of  a  different 
division  from  his  own),  there  shall  be  in  the  said  High 
Court  five  divisions,  consisting  of  such  number  of 
judges  respectively  as  hereinafter  mentioned.  Such 
five  divisions  shall  respectively  include,  immediately 
on  the  commencement  of  this  act,  the  several  judges 
following ;  (that  is  to  say,) 

(1.)  One   division   shall  consist  of  the   following  chancery 
judges;  (that  is  to  say,)  the  Lord  Chancellor,  ^*^*^°- 
who  shall  be  president  thereof,  the  Master  of 
the  Rolls,  and  the  Vice-chancellors  of  the 
Court  of  Chancery,  or  such  of  them  as  shall 
not  be   appointed  ordinary  judges   of   the 
Court  of  Appeal : 
(2.)  One  other  division  shall  consist  of  the  follow-  Queen's 
ing  judges ;  (that  is  to  say,)  the  Lord  Chief  Siviaion. 
Justice  of  England,  who  sliall  be  president 
thereof,  and  such  of  the  other  judges  of  the 
Court  of  Queen's   Bench   as   shall  not  be 
appointed  ordinary  judges  of  the  Court  of 
Appeal : 
(3.)  One  other  division  shall  consist  of  the  follow-  Common 
ing  judges;  (that  is  to  sav,)  the  Lord  Chief  ^ivSion. 
Justice  of  the  Common  Fleas,  who  shall  be 
.  president  thereof,    and   such  of  the   other 
judges  of  the  Court   of  Common  Pleas  as 
shall  not  be  appointed  ordinary  judges  of 
the  Court  of  Appeal : 
(4.)  One  other  division  shall  consist  of  the  follow-  Exchequer 
ing  judges ;  (that  is  to  say,)  the  Lord  Chief  ^*^**^°- 
Baron  of  the  Exchequer,  who  shall  be  pre- 
sident thereof,  and  such  of  the  other  barons 
of  the  Court  of  Exc^pquer  as  shall  not' be 
appointed  ordinary  judges  of  the  Court  of 
Appeal : 
(5.)  One  other  division  shall  consist  of  two  judges  Probftte, 

who,  immediately  on  the  commencement  of  ?!Sf;^ 
this  act^  shall  be  the  existing  judge  of  the  Division. 

c5 
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Conrt  of  Probate  and  of  the  Court  for  Divorce 
and  Matrimonial  Causes   and   the  existing 
judge  of  the  High  Court  of  Admiralty,  un- 
less either  of  them  is  appointed  an  ordinary 
judge  to  the  Court  of  Appeal.     The  existing 
judge  of  the  Court  of  Probate  shall  (unless 
so  appointed)  be  the  president  of  the  said 
division,  and  subject  thereto  the  senior  judge 
of  the  said  division,  according  to  the  order 
of  precedence  under  this  act,  shall  be  pre- 
sident. 
The  said  five  divisions  shall  be  called  respectively 
the  Chancery  Division,  the  Queen's  Bench  Division, 
the  Common  Pleas  Division,  the  Exchequer  Division, 
and  the  Probate,  Divorce  and  Admiralty  Division. 

Any  deficiency  of  the  number  of  five  judges  for 
constituting,  in  manner  aforesaid,  immediately  on  the 
commencement  of  this  act,  any  one  or  more  of  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divi- 
sions, may  be  supplied  by  the  appointment,  under  her 
Majesty's  royal  sign  manual,  either  before  or  after  the 
time  fixed  for  the  commencement  of  this  act,  of  one 
of  the  puisne  justices  or  junior  barons  of  any  superior 
court  of  common  law  from  which  no  judge  may  be  so 
appointed  as  aforesaid  to  the  Court  of  Appeal,  to  be  a 
judge  of  any  division  in  which  such  deficiency  would 
otherwise  exist.  And  any  deficiency  of  the  number 
of  three  vice-chancellors  or  of  the  two  judges  of  the 
Probate  and  Admiralty  Division  at  the  time  of 
the  commencement  of  this  act  may  be  supplied  by  the 
appointment  of  a  new  judge  in  his  place  in  the  same 
manner  as  if  a  vacancy  in  such  office  had  occurred 
after  the  commencement  of  this  act. 

Any  judge  of  aby  of  the  said  divisions  may  be 
transferred  by  her  Majesty,  under  her  royal  sign 
manual,  from  one  to  another  of  the  said  divisions. 

Upon  any  vacancy  happening  among  the  judges  of 
the  said  High  Court,  the  judge  appointed  to  fill  such 
vacancy  shall,  subject  to  the  provisions  of  this  act, 
and  to  any  rules  of  court  which  may  be  made  pursuant 
thereto,  become  a  member  of  the  same  division  to 
which  the  judge  whose  place  has  become  vacant 
belonged. 

The  parenthetical  proyision  at  the  head  of  sect.  31  is  made  the 
subject  of  an  express  eoactment  in  sect.  40.  that  "every  jndge 
of  the  High  Court  shall  be  qualified  and  empowered  to  sit  in  any 
divisional  court." 

**  We  consider  it  expedient,"  observed  the  Judicature  Commis- 
sioners (Ist  Report,  p.  9),  "  with  a  view  to  facilitate  tiie  tran- 
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ritioD  from  tlie  old  to  the  new  syntem,  and  to  make  the  proposed    ^^  o/  187S, 
cbao^  at  first  as  little  inconvenient  as  possible,  that  the  Courts        *-*^' 
of  Chancery.  Qneen's  Bench,  Common  Pleas  and  Exchequer 
should  for  the  prewnt  retain  their  distinctiTe  titles,  and  should 
constitute  so  many  chambers  or  divisions  of  the  Supreme  Court." 

32.  Her  Majesty  in  Council  may  from  time  to  time,  Powerto 
upon  any  report  or  recommendation  of  the  council  of  Ji'^^J^" 
judges  of  the  Supreme  Court  hereinafter*  mentioned,  abolish  cer- 
onler  that  any  reduction  or  increase  in  the  numher  of  tweoffloSTby 
divisions  of  the  High    Court  of  Justice,  or  in  the  onierin 
numher  of  the  judges  of  the  said  High  Court  who  may  ^"°*^* 
be  attached  to  any  such  division,  may,  pursuant  to  such      *^ 
report  or  recommendation,  be  carried  into  effect;  and 
may  give  all  such  further  directions  as  may  be  neces- 
sary or  proper  for  that  purpose ;  and  such  ortler  may 
provide  for  the  a1x)lition  on  vacancy  of  the  distinction 
of  the  offices  of  any  of  the  following  judges,  namely, 
the  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Chief  Justice  of  the  Common  Fleas,  and  the  Chief 
Baron  of  the  Exchequer,  which  may  be  reduced,  and 
of  the  salaries,  pensions,  and  patronage  attached  to 
such  offices,  from  the  offices  of  the  other  judges  of  the 
High  Court  of  Justice,  notwithstanding  anything  in 
this  act  relating  to  the  continuance  of  such  offices, 
salaries,  pensions  and  patronage;   but  no  such  order 
of  her  Majesty  in  Council  shall  come  into  operation 
until  the  same  shall  have  been  laid  before  each  House  To  be  Md 
of  Parliament  for  thirty  days  on  which  that  house  iSSLt!*' 
shall  have  sat,  nor,  if  within  such  period  of  thirty 
days,  an  address  is  presented  to  her  Majesty  by  either 
House  of  Parliament,  praying  that  the  same  may  not 
come   into  operation.     Any  such   order,   in   respect 
whereof  no  such  address  shall  have  been  presented  to 
her  Majesty,  shall,  from  and  after  the  expiration  of 
snch  period  of  thirty  days,  be  of  the  same  force  and 
effect  as  if  it  had  been  herein  expressly  enacted :  Pro- 
vided always,  that  the  total  number  of  the  judges  of 
the  Supreme  Court  shall  not  be  reduced  or  increased 
by  any  such  order. 

The  provision  as  to  an  Order  in  Council  under  this  section 
differs  from  that  as  to  Orders  in  Council  under  the  Act  of  1875, 
in  that  an  order  under  this  section  would  not  come  into  effect 
until  after  the  expiration  of  the  period  (thirty  days)  within  which 
the  address  might  be  presented,  whereas  an  order  under  the  Act 
of  1875  would  come  into  effect  at  once,  and  an  address  presented 
within  the  period  (forty  days)  allowed  for  presienting  it  could 
only  procure  the  order  to  be  annulled,  "without  prejudice  to 
any  proceedings  which  might  in  the  meantime  have  been  taken" 
under  it 
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It  has  been  suggested  as  probable  (see  Fin1ason*s  Jadicial 
System,  p.  70)  that  the  Exchequer  Division  will  be  abolished, 
and  that  of  the  five  judges  of  that  divihion  four  will  be  trans- 
ferred to  the  Chancery  and  one  to  the  Probate,  Divorce  and 
Admiralty  Division. 

33.  All  causes  and  matters  which  may  be  com- 
menced in,  or  which  shall  be  transferred  by  this  act 
to,  the  High  Court  of  Justice,  shall  be  distributed 
among  the  several  divisioi\s  and  judges  of  the  said 
High  Court,  in  such  manner  as  may  from  time  to  time 
be  determined  by  any  rules  of  court,  or  orders  of 
transfer,  to  be  made  under  the  authority  of  this  act ; 
and  in  the  meantime,  and  subject  thereto,  all  such 
causes  and  matters  shall  be  assigned  to  the  said 
divisions  respectively,  in  the  manner  hereinafter  pro- 
vided.* Every  document  by  which  any  cause  or 
matter  may  be  commenced  in  the  said  High  Court 
shall  be  marked  with  the  name  of  the  division,  or 
with  the  name  of  the  judge,  to  which  or  to  whom  the 
same  is  assigned. 

This  section,  which  must  be  read  with  sects.  34, 35, 36  and  42, 
gives  complete  power  to  the  judges  to  distribute  the  business 
indiscriminately,  so  that  business  of  an  entirely  equitable  cha- 
racter may  be  allotted  to  a  common  law  judge,  and  ri^e  vend. 
The  orders  as  yet  made,  however  (see  Ord.  v..  Rule  4,  p.  1 30),  have 
not  materially  interfered  with  the  allotment  of  business  marked 
out  by  the  statute  itself  in  the  next  section — an  allotment  which, 
by  giving  to  the  "  (/hancery  Division  **  all  the  exclusive  statutt^ry 
jurisdiction  of  the  Court  of  Chancery,  and  also  jurisdiction  over 
the  ten  principal  subject-matters  with  which  the  old  Court  of 
Chancery  was  accustomed  to  deal,  has  almost  entirely  main- 
tained the  old  state  of  things  for  the  present 

** Between  the  several  chambers  or  divisions  of  the  Supreme 
Court,"  observed  the  Judicature  Commissioners  (1st  Report, 
p.  9),  "  it  would  be  necessary  to  make  such  a  classification  of 
business  as  might  seem  desirable  with  reference  to  the  nature  of 
the  suits  and  the  relief  to  be  sought  or  administered  therein,  and 
the  ordinary  dstribntion  of  business  among  the  different  cham- 
bers or  divisions  should  be  regulated  according  to  such  classifi- 
cation. For  the  same  reason  [see  note  to  sect.  31,  ante]  which 
induces  us  to  recommend  the  retention  for  the  present  of  the 
distinctive  titles  of  the  different  conrts  in  their  new  character  as 
80  many  divisions  of  the  Supreme  Court,  we  think  that  such 
classification  should  in  the  first  instance  be  made  on  the  prin- 
ciple of  assigning  as  nearly  as  practicable  to  those  chambers  or 
divisions  such  suits  as  would  now  be  commenced  in  the  respec- 
tive courts  as  at  present  constituted ;  with  power,  however,  to 
the  Supreme  Court  to  vary  or  alter  the  classification  in  such 
manner  as  may  from  time  to  time  be  deemed  expedient." 

34.  There  shall  he  assigned  (subject  as  aforesaid)  to 
the  Chancery  Division  of  the  said  court : 

(1.)  All  causes  and  matters  pending  in  the  Court 
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of  Chancery  at  the  commeneemeDt  of  this    -4rto/i878, 
act :  _'i£l_ 

(2.)  All  causes  and  matters  to  be  commenced  after  BiiKinem 
the  commencement  of  this  act,  under  any  act  ■f*'K»»««i  to 
of  parliament  by  which  exclusive  jurisdiction,  Divi»ion. 
in  respect  to  such  causes  or  matters,  has  been 
given  to  the  Court  of  Chancery,  or  to  any 
judges  or  judge  thereof  respectively,  except  statutory. 
appeals  from  county  courts : 
(3.)  All  causes  and  matters  for  any  of  the  following 
purposes : 

The  administration  of  the  estates  of  de-  Adminutra- 

ceased  persons ;  "*"*• 

The  dissolution    of   partnerships  or  the  Partnenhip. 

taking  of  partnership  or  other  accounts; 
The  redemption  or  foreclosure  of  mort-  Hortgago. 

gages; 
The  raising  of  portions,  or  other  charges  cbargcfl. 

on  land ; 
The  sale  and  distribution  of  the  proceeds  sale, 
of   property    subject    to    any    lien    or 
charge ; 
The  execution   of    trusts,   charitable    or  Tmats. 

private ; 
The  rectification,  or  setting  aside,  or  can-  Cancellation, 
cellation  of  deeds  or  other  written  in- 
struments ; 
The  specific  performance  of  contracts  be-  Real  estate, 
tween  vendors  and  purchasers  of  real 
estates,  including  contracts  for  leases; 
The  partition  or  sale  of  real  estates  ; 
The  wardship  of  infants  and  the  care  of  inftmta. 
infants*  estates. 
Tliere  shall  be  assigned  (subject  as  n foresaid)  to  the  Qaeen's 
Queen's  Bench  Division  of  the  said  court :  Divtaion 

(1.)  All    causes   and  matters,   civil   and   criminal, 
pending  in  the  Court  of  Queen's  Bench  at 
the  commencement  of  this  act : 
(2.)  All   causes  and   matters,   civil   and   criminal, 
which  would  have  been  within  the  exclusive 
cognizance  of  the  Court  of  Queen's  Bench 
in  the  exercise  of  it«  original  jurisdiction,  if 
this  act  had  not  passed. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the  common 
Common  Pleas  Division  of  the  said  court :  JJ'^  ^^^' 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Common  Pleas  at  Westminster,  the  Court  of 
Common  Pleas  at  Lancaster,  and  the  Court 
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of  Pleas  at  Dnrham,  respectivelj,  at  the 
comineDcenieiit  of  this  act : 

(2.)  All  causes  and  matters  which  would  hare  been 
within  the  exdasiTe  co^izance  of  the  Court 
of  Common  Pleas  at  Westminster,  if  this  act 
had  not  passed. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  conrt : 

(1.)  All  causes  and  matters  pending  in  the  Court 
of  Exchequer  at  the  commencement  of  this 
act : 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court 
of  Exchequer,  either  as  a  Court  of  Revenue 
or  as  a  Common  Law  Court,  if  this  act  had 
not  passed : 

\^Rankruptcy  business.  Repealed,  Act  of  1 875,  sect. 
33.     See  now  sect.  9  of  that  act,  p.  80,  postJ] 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  said 
High  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court 
of  Probate,  or  in  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  in  the  High  Court 
of  Admiralty,  at  the  commencement  of  this 
act: 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Conrt 
of  Probate,  or  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  of  the  High  Court  of 
Admiraltj,  if  this  act  had  not  passed. 

Tot  a  short  abstract  of  the  nnroerous  statutes  ander  which 
exclusive  jurisdiction  has  been  from  time  to  time  given  to  the 
Court  of  Chancery,  see  "  Subsisting  Procedure,*'  No.  XIT.,  p.  642. 
County  court  appeals  on  equitable  matters,  which  went  before  the 
act  to  the  Court  of  Chancery  under  28  &  29  Vict.  c.  99,  now  go, 
along  with  other  appeals  from  inferior  courts,  to  divisional  courts 
of  the  Hiorh  C>ourt,  under  sect.  45  of  this  act. 

It  should  be  observed  that  the  particular  classes  of  cases 
assigned  to  the  Chancery  Division,  by  par.  3,  are  causes  or 
matters  instituted  for  the  specific  *' purposes"  enumerated. 
The  sub-section  does  not  prevent  any  other  division  of  the  conrt 
taking  cognizance  of  rights  and  liabilities  coming  within  the 
category,  where  the  action  has  not  been  brought  for  the  purpose 
of  enforcing  that  specific  right  or  liability.  Thus,  if  an  action 
be  bimigbt  in  the  Queen's  Bench  Division  for  damages,  and  a 
counter-claim  is  set  up  under  sub-sect.  3  of  sect.  24  for  the 
specific  performance  of  a  contract  for  the  purchase  of  real  estate, 
tncre  is  no  reason  why  the  Queen's  Bench  Division  should  not 
adjudicate  on  such  counter-claim.  The  ten  heads  of  bustiMas 
aarigned  to  the  Chancery  Division  are  mainly  of  an  administratiTe 
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as  distingnished  from  a  Utigions  character.  Taken  together  Adqfisn, 
with  the  subjects  orer  which  the  Coart  of  Chancery  had  an  *-^- 
exclnflire  statutory  jarisdiction,  they  will  be  foond  to  make  up 
the  bulk  and  sabstance  of  what  was  Chancery  bnsiness  before 
tiie  act  Certain  Chancery  jurisdiction  in  lanacy  is  not  trans- 
ferred to  the  High  Coart  at  all  Qaee  sect  17,  snb-sect  3). 
Amongst  the  instances  of  Chancery  jurisdiction  not  assigned  to 
the  Chancery  Division  are  ne  exeat  regno^  perpetaation  of 
testimony,  and  eridence  de  bene  este^  besides  the  large  field  of 
injonctions  in  matters  not  baring  reference  to  any  subject 
enumerated  in  the  category,  and  specific  performance  of  contracts 
other  than  those  for  the  sale  of  real  estate.  Although  the  power 
of  reforming  agreements  is  assigned  to  the  Chancery  Dirision, 
it  has  been  held  that  sect  24,  sub-sect.  2  (p.  17,  ante)  gives  any 
of  the  oUier  divisions  power  to  treat  a  deed  as  reformed  or  set 
aside.  (^Mottyn  v.  Went  Montynt  ^c,  Co.^  L.  R.,  1  C.  P.  D.  145; 
46  L.  J.,  C.  P.  401  ;  84  L.  T.  825  ;  and  see  Breslauer  v.  Bar- 
wiek,  24  W.  R.  901.) 

It  is  only  matters  hitherto  within  the  exclusive  cognizance  of  Qneen's 
the  Court  of  Queen's  Bench,  "  in  the  exercise  of  its  original  ]JJJ!J? 
iurisdiction,"  that  are  assigned  to  the  Queen's  Bench  Division. 
The  term  **  original  jurisdiction  "  is  used  in  the  act  as  distin- 
gnishedfrom  appellate  jurisdiction.  (See  sect  4  and  the  definition 
of  cause  in  sect  100.)    The  jurisdiction  exercised  by  the  Court  ' 

of  Queen's  Bench  from  courts  of  quarter  sessions,  on  a  case 
stated  by  them  and  brought  up  by  certiorari,  has  been,  in  practice, 
treated  as  original  since  the  act,  and  although  it  seems  doubtful 
whether  such  cases  would  not  fall  within  sect  46  (p.  45 )  as 
"appeals  from  quarter  sessions"  cognizable  by  a  divisional 
coart  they  have  been  always  brought  before  the  Queen's  Bench 
Division.  If  certiorari  be  taken  away  by  statute,  such  special 
cases  cannot  be  entertained  bv  the  court.  {R.  v.  Chantrell^ 
L.  R.,  10  Q.  B.  687 ;  44  L.  J.,  M.  C.  94 ;  33  L.  T.  305 ;  23 
W.  R.  707.)  The  writ  of  certiorari  was  also  applicable  to  cases 
before  the  inferior  court  had  arrived  at  any  decision  upon  them, 
such  as  an  indictment  before  trial.  Such  latter  instances  of 
certiorari,  being  an  exercise  of  original  jurisdiction,  are  assigned 
by  this  section  to  the  Queen's  Bench  Division,  as  also  the  prero- 
gative writ  of  mandamus,  the  quo  warranto  information,  the 
criminal  information,  and  the  jurisdiction  in  allowing  bail,  in 
all  of  which  cases  jurisdiction  was  exercised  by  the  Queen's 
Bench,  as  the  sovereign  criminal  court  of  the  country.  As  to 
the  snnunoning  of  a  grand  jury  to  dispose  of  indictments  in  the 
Queen's  Bench,  see  85  &  86  Vict  c.  62.  As  to  hearing  of 
appeals  by  the  Queen's  Bench  from  the  Inclosnre  Commis- 
nonere,  see  8  ft  9  Vict.  c.  118,  s.  44.  The  Court  of  Queen's 
Bench  had  also  exclusive  jurisdiction  to  try  public  officers  for 
offences  committed  abroad.  See  18  Geo.  3,  c.  63,  ss.  39 — 41,  as 
to  India,  and  42  Geo.  3,  c.  86.  as  to  the  offences  of  public  ofiScers 
out  of  Great  Britain,  generally.  An  application  for  a  rule  to 
justices  to  state  a  case  under  20  &  21  Vict  c.  43,  s.  5,  is  part  of 
the  exclusive  original  jurisdiction  of  the  Queen's  Bench,  and 
must  still  be  made  to  the  Queen's  Bench  Division.  {EllerthaWf 
JZf,  L.  R,  1  Q.  B.  D.  481.) 

The  "  Bail  Court,"  as  originally  created  by  57  Geo.  8,  c.  11  Ball  Court, 
(repealed.  Statute  Law  Revision  Act.  1873),  was  the  court  in 
which  one  judge  of  the  Queen's  Bench  was  empowered  to  sit 
apart  from  the  others  for  the  business  of  "  adding  and  justifying 
special  bail,"  a  power  which,  along  with  that  of  hearing  and 
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deciding  matters  on  motion,  8rc,  was  afterwards  conferred  on 
the  jod^s  of  the  three  common  law  coorts  indiscriminatelj  bj 
11  Geo.  4  &  1  Will.  4,  c.  70,  8.  1.  No  mention  is  made  of  the 
^  Bail  Coart "  in  the  act,  bnt  as  the  jorisdiction  of  the  Qaeen's 
Bench  is  to  cease  to  be  exercised,  the  deriratiTe  jorisdiction  of 
the  Bail  Coart  falls  with  it. 

Actions  for  dower  and  actions  of  qnare  impedit  (see  Common 
Jaw  Procednre  Act,  1860  (23  &  24  Vict.  c.  126,  s.  26) ),  acknow- 
led^rmenm  nnder  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4, 
c  74.  s.  83),  appeals  from  revising  barristers  (6  Vict.  c.  18,  s.  60), 
parliamentary  election  petitions  nnder  the  Parliamentary  Elec- 
tions Act.  1868  (31  &  32  Vict  c.  125.  s.  5  andsw  11,  sab-scM;t  16), 
municipal  election  petitions  nnder  the  Corrapt  Practices  (Mnnt- 
c\paX  Elections)  Act,  1872  (35  &  36  Vict  c  60,  s.  2  and  s.  15), 
were,  before  the  act,  within  the  excloMve  co<niiKance  of  the 
Conrt  of  Common  Pleas  (otherwise  called  the  Conrt  of  Common 
Bench),  and  will  now  belong  to  the  C'Ommon  Pleas  Division. 
The  Court  of  Common  Pleas  had  also  exclusive  cognizance  of 
questions  arising  nnder  the  Railway  and  Canal  Traffic  Act,  1854 
(17  8l  18  Vict  c.  31).  but  that  jurisdiction  was,  b?  the  Railwaj 
Regulation  Act  1873  (36  &  37  Vict  c  48),  transferred  for  five 
years  to  the  Railway  Commissioners. 

The  0)urt  of  Exchequer  had  always  exclusive  jurisdiction  in 
matters  of  revenue,  administering  both  law  and  equity  concur- 
rently. The  act  5  &  6  Vict  c.  5,  took  away  the  equitable 
jurisdiction  of  the  court  as  between  subject  and  subject  but  it 
was  decided  in  Att.-Oen.  v.  Hallin  (15  M.  8t  W.  687),  that  this 
provision  did  not  apply  to  the  equitable  jurisdiction  in  matters 
of  revenue.  By  18  &  19  Vict  c.  90,  the  practice  in  crown  suits 
was  assimilated  as  nearly  as  possible  to  the  practice  in  suits 
between  subject  and  subject  but  the  procedure  in  such  suits  is 
now  chiefly  governed  by  ^e  Crown  Suits  Act,  1865.  (See  "  Sub- 
sisting Procedure,"  No  IX.,  p.  537.)  As  revenue  proceedings 
in  the  Exchequer  are  commenced  not  by  writ  but  by  infonna- 
tion,  the  practice  respecting  them  remains  generallv  unaffected. 
(See  Old.  I.,  Rule  1;  Ord.  LXII.)  The  crown' had  a  right 
to  have  any  legal  proceeding,  in  whatever  conrt  and  between 
whatever  parties,  which  touches  the  profit  of  the  crown,  brought 
into  the  Exchequer,  and  tried  there.  This  was  done  by  motion  of 
the  Attorney-General.  (Att-Oen.  v.  Hallett,  15  M.  &  W.  97.) 
The  same  prerogative  will  obtain  in  the  Exchequer  Division,  as 
it  gave  an  exclusive  jurisdiction  of  the  Court  of  Exchequer. 

Notwithstanding  the  provision  of  sect  45,  the  Probate,  Divorce 
and  Admiralty  Division  has  sole  jurisdiction  to  hear  appeals 
from  the  Admiralty  side  of  a  County  0>nrt  under  31  &  32  Vict 
c  71,  s.  26  {The  Tito  Brothert,  L.'R.,  1  P.  D.  &  A.  52 ;  33  L. 
T.  792.)  An  action  for  damages  by  collision  between  ships  need 
not  necessarily  be  brought  in  the  P.  D.  &  A.  Division,  though  it 
would  be  transferred  thereto  under  special  circumstances.  (Per 
Archibald,  J.,  at  chambers,  in  Gen,  Steam  Nat,  Co.  t.  London 
and  Edinburgh  Shipping  Co.,  Bitt  p.  127.) 

[35.  Selection  of  division  by  plaintiff  :  discretion" 
ary  transfer  by  courts  in  case  of  wrong  division 
being  selected.  Repealed,  Act  of  1875,  sect  33,  and 
sched.  2.     See  now  sect  11  of  that  act,  p.  82,  post"] 


36.  Any  cause  or  matter  maj  at  any  tlmey  and  at 
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any  stage  thereof,  and  either  with  or  without  applica-    Arto/iKn, 

tioD  from  any  of  tlie  parties  thereto,  be  transferred  by  ..  **-^'^^- 

puch  authority  and  in  t-uch  manner  as  rules  of  court*  •  sceOrti.Li. 

may  direct,  from  one  division  or  judge  of  the  High 

Court  of  Justice  to  any  other  division  or  judge  thereof, 

or  may  by  the  like  authority  be  retained  in  the  division 

in   which  the  same  was  commenced,  although  such 

may  not  be  the  proper  division  to  which  the  same 

cause  or  matter  ought,  in  the  first  instance,  to  have 

been  assigned. 

37.  Subject  to  any  arrangements  which  may  be  Trials  by 
from  time  to  time  made  by  mutual  agreement  between  ju?,ie^I,7* 
the  judges  of  the  said  High  Court,  the  sittings  for  Queen's 
trials   by  jury  in   London   and   Middlesex,  and   the  Divwon.&c. 
sittings  of  judges  of  the  said  High  Court  under  com- 
missions of  assize,  oyer  and  terminer,  and  gaol  delivery, 
shall  be  held  by  or  before  judges  of  the  Queen's  Bench, 
Common  Pleas,  or  Exchequer  Division   of  the  said 
High  Court;  provided  that  it  shall  be  lawful  for  her  power  to 
Majesty,  if  she  shall  think  fit,  to  include  in  any  such  i"  chan^ei?* 
commission  any  ordinary  judge  of  the  Court  of  Appeal  Divinion  in 
or  any  judge  of  the  Chancery  Division  to  be  appointed  SMTue!"** 
after  the  commencement  of  this  act^  or  any  serjeant- 
at-law,  or  any  of  her  Majesty's  counsel  learned  in  the 
law,  who,  for  the  purposes  of  such  commission,  shall 
have  all  the  power,  authority,  and  jurisdiction  of  a 
judge  of  the  said  High  Court. 

"The  sittings" comprehended  in  this  section  are,  (1)  the  town 
sittings,  which  before  the  act  mij^ht  be  held  at  any  tinfe  of  the 
year,  axcept  between  the  10th  An^ast  and  the  *24th  October 
(Common  Law  Procedure  Act,  1854,  s.  95),  and  were  nsnally 
lield  both  in  and  after  term ;  and  (2)  the  conntry  sittings,  or 
sittings  on  circnit,  held  twice  a  year  in  the  vacations  after  llilary 
and  Trinity  Term  respectively.  Both  town  and  conntry  sittings 
were  held  by  common  law  judges.  Since  1858  the  0)urt  of 
Chancery  had,  by  21  8l  22  Vict.  c.  27,  s.  3,  the  power  of  orderijig 
qaestiona  of  fact  to  be  tried  by  a  jury  before  the  court  itself, 
bat  no  regular  "  sittings"  were  ever  held  for  this  purpose,  and 
the  power  was  but  little  exercised.  By  sect  11  no  jndge  ap- 
pointed before  the  passing  of  the  act  is  to  be  required  to  act 
nnder  any  commission  of  assize,  &c.  unless  he  was  so  liable  at 
the  commencement  of  the  act. 

Ati  to  trial  by  jnry  of  actions  in  the  Chancery  Division,  see 
sect.  29,  and  note,  p.  32. 

88.  The  judges  to  be  placed  on  the  rota  for  the  trial  Rota  of 

of  election  petitions  for  England  in  each  year,  under  iiie/tton'" 

the  provisions  of  the  Parliamentary  Elections  Act,  petiuons. 
1868,  shall  be  selected  out  of  the  judges  of  the  Queen's 
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Bench,  Common  Pleas,  and  Exchequer  Divisions  of 
the  High  Coart  of  Justice  in  such  manner  as  maj  be 
prorided  by  anj  rules  of  court  to  be  made  for  that 
purpose ;  and  in  the  meantime,  and  subject  thereto, 
shall  be  selected  out  of  the  judges  of  the  said  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions  of 
the  said  High  Court,  hj  the  judges  of  such  divisions 
respectivelj,  as  if  such  divisions  had  been  named 
instead  of  the  Courts  of  Queen's  Bench,  Common 
Pleas  and  Exchequer  respectivelj,  in  such  last- 
mentioned  act:  provided  that  the  judges  who,  at  the 
commencement  of  this  act,  shall  be  upon  the  rota  for 
the  trial  of  such  petitions  during  the  then  current 
year,  shall  continue  upon  such  rota  until  the  end  of 
such  year,  in  the  same  manner  as  if  this  act  had  not 
passed. 

By  the  Parliamentary  Elections  Act  1868  (31  &  32  Vict. 
c.  125),  which  is  a  temporary  act,  and  has  been  continued  from 
time  to  time  by  expiring  laws  continoance  acts,  it  is  enacted 
(s.  11)  that  "  the  trial  of  eYcry  election  petition  shall  be  con- 
dncted  before  a  poisne  judge"  of  one  of  Uie  saperior  coarts  of 
common  law,  and  that  **  the  members  of  each  of  the  Courts  of 
Queen's  Bench,  Common  Pleas  and  Exchequer  shall,  on  or  before 
the  third  day  of  Michaelmas  Term  in  every  year,  select,  by  a 
majority  of  Totes,  one  of  the  puisne  judges  of  such  court,  not 
beiufra  member  of  the  House  of  Lords,  to  be  placed  on  the 
rota  for  the  trial  of  election  petitions  during  the  ensuing  year. 


JaTlM){Cti«ll 

of  single 

judge. 


Judge  eon- 
stltDtesa 

OOOJt. 


39.  Anv  judge  of  the  said  High  Court  of  Justice 
may,  subject  to  anj  rules  of  court,  exercise  in  court  or 
in  chambers  all  or  anj  part  of  the  jurisdiction  by  this 
act  vested  in  the  said  High  Court,  in  all  such  causes 
and  matters,  and  in  all  such  proceedings  in  any  causes 
or  matters,  as  before  the  passing  of  this  act  might 
have  been  heard  in  court  or  in  chambers  respectivelj, 
by  a  single  judge  of  any  of  the  courts  whose  jurisdic- 
tion is  hereby  transferred  to  the  said  High  Court,  or 
as  may  be  directed  or  authorized  to  be  so  heard  by 
any  rules  of  court  to  be  hereafler  made.  In  all  such 
cases,  any  judge  sitting  in  court  shall  be  deemed  to 
constitute  a  court. 

Before  the  act,  a  single  judge  had  jnrisdiction  in  the  Court  of 
Chancery  in  all  causes  whatever.  The  jurisdiction  of  a  Chan- 
cery judge  in  chambers  was  regulated  by  15  &  16  Vict  c.  80, 
and  Ch.  C.  O.  xxxv.  By  the  statute  it  comprised  such  of  certain 
specified  matters  (t.  r.,  applications  for  time  to  plead,  for  prr>- 
duction  of  documents)  as  the  judge  should  from  time  to  time 
think  might  be  more  conveniently  disposed  of  in  chambers  than 
in  open  court,  and  "such  other  matters  as  each  such  judge 
may  from  time  to  time  see  fit,  or  as  may  from  time  to  time  bo 
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directed  hy  any  general  order  of  the  Lord  Chancellor."  By  Ch.  Aft  0/ 1878, 
C.  O.  xxxr.  namen>as  additions  were  made,  such  as  applications  **•  1?!_11:_ 
for  payment  of  limited  amounts  nnder  the  Trastee  Relief  Acts, 
and  of  any  amounts  nnder  the  Tmstee  Acts,  &c.  (See  *'  Sub- 
sisting Procedure,"  No.  X.,  p.  537.)  In  the  common  law  courts 
trials  were  had  before  one  judge  only,  but  points  of  law  and  all 
other  proceedings  except  trials,  were  ordinarily  heard  before  the 
court  "in  banc,'*  consisting  of  three  or  four  judges.  (See 
11  Geo.  4  &  1  Will.  4,  c.  70,  s.  1.)  For  the  important  exten- 
sion of  the  jurisdiction  of  a  single  judge  now  given  by  the  Act  of 
1876,  see  sect.  17  of  that  act,  p.  114,  poH. 

40.  Such  causes  and  matters  as  are  not  proper  to  be  DtvUionmi 
heard  by  a  single  judge  shall  be  heard  by  divisional  numS*©? 
courts  of  the  said  High  Court  of  Justice,  which  shall  Judge*. 
for  that  purpose  exercise  all  or  any  part  of  the  juris- 
diction of  the  said  High  Court.     Any  number  of  such 
divisional  courts  may  sit  at  the  same  time.     A  divi- 
sional court  of  the  said  High  Court  of  Justice  shall  be 
constituted  by  two  or  three,  and  no  more,  of  the 
judges  thereof;  and,  except  when  through  pressure 

of  business  or  any  other  cause  it  may  not  conveniently 
be  found  practicable,  shall  be  composed  of  three  such 
judges.     £very  judge  of  the  said  High  Court  shall  be  Every  jad^o 
qualiBed  and  empowered  to  sit  in  any  of  such  divisional  ^yairi!^ 
courts.     Tlie  president  of  every  such  divisional  court  •ioi»i  court. 
of  the  High  Court  of  Justice  shall  be  the  senior  judge 
of  those  present,  according  to  the  order  of  their  pre- 
cedence under  this  act. 

The  Appellate  Jurisdiction  Act  of  1876,  s.  17  (p.  114),  after  Divteional 
providing  that  every  action  and  proceeding  is  to  be  disponed  of,  ^^^^^JiL^f 
so  far  as  practicable,  by  a  single  judge,  enacts  that ''  divisional  ^IJ^^ildget 
coorts  may  be  held  for  the  transaction  of  any  business  which  may  only, 
for  the  time  being  be  ordered  by  rules  of  conrt  to  be  heard  by  a 
divisional  court,"  and  that  a  divisional  conrt  "shall,*'  ordinarily 
speaking,  *'be  constituted  of  two  judges  and  no  more,"  and 
repeals  from  and  after  the  1st  December,  1876.  "  so  much  of  *' 
the  present  section  and  of  sects.  41,  42,  43,  44  and  46  "as  is 
inconsistent  with  the  provisions  of  that  section." 

41.  Subject  to  any  rules  of  court,  and  in  the  mean-  iM»toionai 
time  until   such   rules   shall    be   made,   all   business  buiinLli^^in 
belonging  to  the  Qiieen*s  Bench,  Common  Pleas,  and  banc." 
Exchequer  Divisions  respectively  of  the  said  High 

Court,  which,  according  to  the  practice  now  existing 
in  the  superior  courts  of  common  law,  would  have 
been  proper  to  be  transacted  or  disposed  of  by  the 
court  sitting  in  banc,  if  this  act  had  not  passed,  may 
be  transacted  and  disposed  of  by  divisional  courts, 
which  shall,  as  far  as  may  be  found  practicable  and 
convenient,    include  one   or  more  judge  or   judges 
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Art  of  ^ft79,  attached  to  the  particular  division  of  the  said  coart  to 
_?L*L'i?_  which  the  cause  or  matter  out  of  which  such  business 
arises  has  been  assigned;  and  it  shall  be  the  duty  of 
every  judge  of  such  last-mentioned  division,  and  also 
of  every  other  judge  of  the  High  Court  who  shall  not 
for  the  time  being  be  occupied  in  the  transaction  of 
any  business  specially  assigned  to  him,  or  in  the 
business  of  any  other  divisional  court,  to  take  part,  if 
required,  in  the  sittings  of  such  divisional  courts  as 
may  from  time  to  time  be  necessary  for  the  transaction 
of  the  business' assigned  to  the  said  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  respectively; 
and  all  such  arrangements  as  may  be  necessary  or 
proper  for  that  purpose,  or  for  constituting  or  holding 
any  divisional  courts  of  the  said  High  Court  of  Justice 
for  any  other  purpose  authorized  by  this  act,  and  also 
for  the  proper  transaction  of  that  part  of  the  business 
of  the  said  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer Divisions  respectively,  which  ought  to  be 
transacted  by  one  or  more  judges  not  sitting  in  a 
divisional  court,  shall  be  made  from  time  to  time 
under  the  direction  and  superintendence  of  the  judges 
of  the  said  High  Court;  and  in  case  of  diflference 
among  them,  in  such  manner  as  a  majority  of  the  said 
judges,  with  the  concurrence  of  the  Lord  Chief  Justice 
of  England,  shall  determine. 

See  Dote  to  last  section. 
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inentM  for 
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ntislne^i  of 
<!hftnoery, 
]'robat«, 
Divorce  and 
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by  single 
judge. 
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42.  Subject  to  any  rules  of  court,  and  in  the  mean- 
time until  such  rules  shall  be  made,  all  business  arising 
out  of  any  cause  or  matter  assigned  to  the  Chancery  or 
Probate,  Divorce,  and  Admiralty  Division  of  the  said 
High  Court  shall  be  transacted  and  disposed  of  in  the 
first  instance  by  one  judge  only,  as  has  been  heretofore 
accustomed  in  the  Court  of  Chancery,  the  Court  of 
Probate  and  for  Divorce  and  Matrimonial  Causes,  and 
the  High  Court  of  Admiralty  respectively;  and  every 
cause  or  matter  which,  at  the  commencement  of  this 
act,  may  be  depending  in  the  Court  of  Chancery,  the 
Court  of  Probate  and  for  Divorce  and  Matrimonial 
Causes,  and  the  High  Court  of  Admiralty  respec- 
tively, shall  (subject  to  the  power  of  transfer)  be 
assigned  to  the  same  judge  in  or  to  whose  court  the 
same  may  have  been  depending  or  attached  at  the 
commencement  of  this  act;  and  every  cause  or  matter 
which  after  the  commencement  of  this  act  may  be 
commenced  in  the  Chancery  Division  of  the  said  High 
Court  shall  be  assigned  to  one  of  the  judges  thereof. 


88.  42—45  :  APPEALS  FROM  INFERIOR  COURTS.      .  45 

by  markiDg  the  same  with  the  name  of  such  of  the    Acto/is:^, 
said  judges  as  the  plaintiff  or  petitioner  (suViject  to  the  — — — ^ 
power  of  transfer)  may  in  his  option  think  fit :  Pro-  plaintiff 
vided  that  (subject  to  any  rules  of  court,  and  to  the  i>ivi»iou?^' 
power  of  transfer,  and  to  the  provisions  of  this  act  as 
to  ti-ial  of  questions  or  issues  by  commissioners,  or  in 
IMiddlesex  or  London),  alt  causes  and  matters  which, 
if  this  act  had  not  passed,  would  have  been  within  the 
exclusive  cognizance  of  the  High  Court  of  Admiralty, 
shall  be  assigned  to  the  present  judge  of  the  said 
Admiralty  Court  during  his  continuance  in  office  as  a 
judge  of  the  High  Court. 

See  note  to  soct.  40. 

The  judges  of  the  divisioiiR  mentioned  in  this  section  haye 
been  heretofore  judges  of  both  fact  and  law,  with  a  power, 
generally  discretionary,  to  call  in  the  assistance  of  a  jury  to 
try  qaestions  of  fact  For  **  the  power  of  transfer,"  so  often 
mentioned  in  the  section,  see  sect.  86,  p.  40,  and  Ord.  LI., 
Bole  1,  p.  241. 

43.  Divisional  courts  may  be  held  for  the  transaction  DivMonai 
of  any  part  of  the  business  assigned  to  the  said  Chancery  JiskTeaB  o« 
Division,  which  the  judge,  to  whom  such  business  is  ChMicen- 
assigned,  with  the  concurrence  of  the  president  of  the  ^*^****'"- 
same  division,  deems  proper  to  be  heard  by  a  divisional 

courts 

See  note  to  sect.  40.  Before  the  act,  it  was  only  by  way  of 
appeal  that  the  business  now  assigned  to  the  Chancery  Division 
was  heard  by  more  than  one  judge. 

44.  Divisional  courts  may  be  held  for  the  transaction  Divisional 
of  any  part  of  the  business  assigned  to-  the  Probate,  bu8ine««  of 
Divorce,  and  Admiralty  Division  of  the  said  High  Probnte,  tc. 
Court,  which  the  judges  of  such  division,  with  the  ^^^^*'"- 
concurrence  of  the  president  of  the  said  High  Court, 

deem  proper  to  be  heard  by  a  divisional  court.  Any 
cause  or  matter  assigned  to  the  said  Probate,  Divorce, 
and  Admiralty  Division  may  be  heard  at  the  request 
of  the  president  of  such  division,  with  the  concurrence 
of  the  president  of  the  said  High  Court,  by  any  other 
judge  of  the  said  High  Court. 

See  note  to  sect  40. 

45.  All  appeals  from  petty  or  quarter  sessions,  from  Appeals  from 
a  county  court,  or  from  any  other  inferior  court,  which  JSi?rt<  to 
might  before  the  passing  of  this  act  have  been  brought  High  Cuurt. 
to  any  court  or  judge  whose  jurisdiction  is  by  this  net 
transferred  to  the  High  Court  of  Justice,  may  be  heard 

and  determined  by  divisional  courts  of  the  said  High 
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Attof  1878,    Court  of  Justice,  consisting  respectively  of  such  of  the 
''  ^'       judges  thereof  as  may  from  time  to  time  be  assigned  for 


•  See  ord.       that  purpose,  pursuant  to  rules  of  court,*  or  (subject 

19,  p.  MO."  *    to  rules  of  court)  as  may  be  so  assigned  according  to 

arrangements  made  for  the  purpose  by  the  judges  of 

a**7ifrom     ^^®  ^*^  ^^g^  Court.      The  determination  of  such 

High  Court,     appeals  respectively  by  such  divisional  courts  shall 

be  final,  unless  special  leave  to  appeal  from  the  same 

to  the  Court  of  Appeal  shall  be  given  by  the  divisional 

court  by  which  any  such  appeal  from  an  inferior  court 

shall  have  been  heard. 

Where  the  decision  on  the  appeal  from  the  inferior  court  is 
made  iinal  by  statute,  there  is  no  further  appeal  to  the  Ck>urt  of 
Appeal.  Act  of  1876,  sect  17,  p.  W^^pogt;  and  see  note  to  sect.  19, 
p.  13,  ante,  for  the  list  of  caaes  coming  within  sect  17  of  the  Act 
of  1876.  The  determination  of  a  case  stated  under  Baines*  Act, 
12  &  13  Vict  c.  45,  B.  13  (by  consent  of  parties  without  going  to 
the  sessions  previously)  will  still  be  subject,  by  leave,  to  appeal 
to  the  Cburt  of  Appeal,  as  also  will  the  appeal  from  the  decision 
of  justices  under  the  Metropolitan  Building  Act,  1856  (18  &  19 
Vict  c  122,  B.  106).  The  special  case  from  quarter  sessions 
(stated  at  common  law  in  the  discretion  of  the  sessions)  goes 
to  the  Queen's  Bench  Division  under  sect  34,  p.  37,  ante^ 
the  pruceedings  being  removed  by  certiorari.  A  rule  to  justices 
to  state  a  case  under  20  &  21  Vict  c.  43,  can  be  granted  by 
the  Queen's  Bench  Division  only.  (^Re  EllertKaw^  L.  R.,  1 
Q.  B.  D.  481.) 
Appeal  from  The  appeal  from  petty  sessions  is  given  by  20  &  21  Vict  c.  43, 
petty  Kssioni  which  enacts  (sect.  2),  that  "after  the  hearing  and  determination 
v"cLc?48  ^^  hy  a  justice  or  justices  of  the  peace  of  any  information  or  com- 
plaint which  he  or  they  have  power  to  determine  in  a  summary 
way,  either  party  to  the  proceeding  may,  if  dissatisfied  with  the 
said  determination  as  being  erroneous  in  point  of  law,  apply  in 
writing  within  three  davs  after  the  same  to  the  said  justice  or 
justices  to  state  and  sign  a  case  setting  forth  the  facts  and 
ground  of  Buch  determination  for  the  opinion  thereon  of  one  of 
the  superior  courts  of  law  to  be  named  by  the  party  applying." 
The  refusal  by  justices  to  disallow  an  item  in  a  highway  sur- 
veyor's accounts  (  Townsend  v.  Read,  30  L.  J.,  M.  C.  223),  and 
to  compel  a  parish  to  pay  money  under  an  order  of  guardians 
{Lofidon  Union  v.  Aoockg,  8  C.  B.,  N.  S.  760),  has  been  held 
to  be  within  this  statute;  but  the  objection  to  the  validity 
of  a  rate  {R.  v.  Nevnnan,  29  L.  J.,  M.  C.  117),  the  refusal  of  a 
liquor  licence  (  West  v.  Potta,  L.  R.,  6  Q.  B.  86),  and  the  settle- 
ment of  a  dispute  under  sect  5  of  the  Friendly  Societies  Act, 
21  &  22  Vict  c.  101  {Callaghan  v.  Dolwin,  L.  R.,  4  C.  P.  288), 
are  not  within  it.  The  power  of  the  appellant  to  dioose  his  own 
court  would  seem  to  be  now  taken  away. 
Appeal  from  By  sect  11  of  12  &  13  Vict  c.  46  (Balnea*  Act),  it  is  enacted 
quarter  that  at  any  time  after  notice  of  appeal  to  quarter  sessions  against 

undtf"i2&i8  '^"^  judgment  order,  rate,  or  other  matter,  except  an  order 
Vict,  c  45,  i°  bastanly,  or  a  matter  of  revenue,  it  shall  be  lawful  for  the 
•.  11.  parties  by  consent  and  by  order  of  a  judge  to  state  the  facts  of 

the  case  in  the  form  of  a  special  case  for  the  opinion  of  a  superior 
ooort,  "and  to  agree  that  a  jadgment  in  conformity  witn  the 
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decision  of  sach  court,  and  for  such  costs  as  the  coart  shall 
adjudge,  may  be  entered  on  motion  by  either  party  at  the 
Bcsisions  next  or  next  but  one  after  such  decision  shall  have 
been  given." 

Appeals  from  county  courts  are  given  by  13  &  14  Vict.  c.  61, 
8. 14,  by  which  it  vras  enacted,  that  either  party  dissatisfied  "with 
the  determination  or  direction  of  the  court  in  point  of  law,  or  upon 
the  admission  or  rejection  of  evidence,"  might  appeal  from  the 
same  to  any  of  the  superior  courts  of  common  law  at  Westminster, 
two  or  more  of  the  puisne  judges  whereof  should  sit  out  of  term 
as  a  Court  of  Appeal  for  that  purpose.  See  also  19  &  20  Vict 
c.  108,  8. 68;  County  Court  Act,  1876  (38  &  39  Vict.  c.  60),  s.  6, 
by  which  the  appeal  is  made  by  motion  within  eight  days  to  the 
eonrt  to  which  the  appeal  lies,  or  to  a  judge  in  chambers  or  in 
conrt  (Erclet  v.  Jicclts,  33  L.T.  338),  if  the  court  be  not  sitting. 
There  is  no  appeal  from  a  county  court,  under  these  acts,  on  a 
question  of  fact.  {Ctnuifu  t.  Lambard  Dej?o»it  Bank,  L.  H., 
1  Ex.  D.  404 ;  45  L.  J.,  C.  P.  673 ;  35  L.  T.  484.)  A  like 
appeal  is  also  given  by  28  &  29  Vict.  c.  99,  s.  18,  by  which  a 
party  dissatisfied  with  the  determination  of  a  county  court  on 
any  matter  of  law  or  equity,  arising  out  of  an  equity  suit  within 
that  act,  had  an  appeal  to  a  Vice-Chancellor.  It  would  seem 
that  there  is  no  appeal,  under  this  act,  on  a  question  of  fact, 
llie  appeal  in  Admiralty  is  given  by  31  8t  32  Vict.  c.  71,  s.  26, 
by  which  an  appeal  might  be  made  *'to  the  High  Court  of 
Admiralty  of  England  fn)m  an  interlocutory  decree  with  leave 
of  the  county  court  judge,  and  from  a  final  decree  without  such 
leave."  It  would  seem  that  there  is  an  appeal,  under  this  act, 
on  questions  of  fact. 

Appeals  from  the  equitable  side  of  a  county  court  are  included 
in  this  section,  and  are  excluded  by  sect.  34  from  the  assienment 
of  particular  business  to  the  Chancery  Division.  But  the  par- 
ticular words  of  sect.  34  have  the  effect  of  retaining  Admiralty 
^peals  in  the  Probate,  Divorce  and  Admiraltv  Division.  (Th^ 
Ttvo  Brothtrt,  L.  R,  1  P.  D.  62.  And  see  Ord.  LVIII., 
Hole  19,  p.  260,  by  which  the  divisional  court  under  the  present 
section  is  constituted.) 

The  appeal  from  the  Lord  Mayor's  Court,  London,  lies  to  the 
Conrt  of  Appeal  under  sect.  18,  and  not  t<>  the  divisional  court 
flitting  under  the  present  section.  {Le  Blanche  v.  lienter^s 
Telegram  Co.,  L.  R.,  1  Ex.  D.  408.)  And  by  sect.  3  of  the  Act 
of  1876  (p.  105,  pott),  a  further  appeal  lies  to  the  House  of  Lords. 

46.  Subject  to  any  rules  of  court,  any  judge  of  the  R«CTvati<m 
said  High  Court,  sitting  in  the  exercise  of  its  jurisdic-  JoSuT*"** 
tioD  elsewhere  than  in  a  divisional  court,  may  reserve 

any  case,  or  any  point  in  a  case,  for  the  consideration 
of  a  divisional  court,  or  may  direct  any  case,  or  point 
in  a  case,  to  be  argued  before  a  divisional  court;  and 
any  divisional  court  of  the  said  High  Court  shall  have 
power  to  hear  and  determine  any  such  case  or  point  so 
reserved  or  so  directed  to  be  argued. 

See  note  to  sect  40,  p.  43,  ante, 

47.  The  jurisdiction  and  authorities  in  relation  to  CrownCsMs 
qaestioDS  of  law  arising  in  criminal  trials  which  ai*e  '^'^^^ 
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now  vested  in  the  justices  of  either  bench  and  the 
barons  of  the  exchequer  by  the  act  of  the  session  of 
the  eleventh  and  twelfth  years  of  the  reign  of  her 
present  Majesty,  chapter  seventy-eight,  intituled  "  An 
Act  for  the  further  amendment  of  the  admiuistratioa 
of  the  Criminal  Law,"  or  any  act  amending  the  same, 
shall  and  may  be  exercised  afler  the  commencement  of 
this  act  by  the  judges  of  the  High  Court  of  Justice, 
or  five  of  them  at  the  least,  of  whom  the  Lord  Chief 
Justice  of  England,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and   the   Lord    Chief  Baron  of  the 
Exchequer,  or  one  of  such  chiefs  at  least,  shall   be 
part.     The  determination  of  any  such  question  by  the 
judges  of  the  said  High  Court  in  manner  aforesaid 
sliall  be  final  and  without  appeal ;  and  no  appeal  shall 
lie  from  any  judgment  of  the  said  High  Court  in  any 
criminal  cause  or  matter,  save  for  some  error  of  law 
apparent  upon  the  record,  as  to  which  no  question 
shall  have  been  reserved  for  the  consideration  of  the 
said  judges  under  the  said  act  of  the  eleventh  and 
twelfth  years  of  her  Majesty's  reign. 

By  11  &  12  Vict.  c.  78,  after  reciting  that  it  was  "expedient 
to  provide  a  l)ett«r  mode  than  that  in  use  of  deciding  any  diffi- 
cult question  of  law  which  mi^ht  arise  in  criminal  trials  in  any 
court  of  oyer  and  terminer  and  f;aol  delivery/*  it  was  enacted 
*'thiit  when  any  person  should  have  been  convicted  of  any 
treason,  felony,  or  misdemeanor,  before  any  court  of  oyer  and 
terminer  or  i;eneral  paol  delivery,  cy  court  of  quarter  sessions, 
the  judge  or  commissioner,  or  justices  of  the  peace  liefore  whnm 
the  case  should  have  been  tried  mi;;ht,  in  his  or  their  discretion, 
reserve  any  question  of  law  which  should  have  arisen  on  the 
trial  for  the  consideration  of  the  justices  of  either  bench,  or  the 
barons  of  the  exchequer,''  the  questions  reserved  to  be  stated  by 
way  of  special  case,  and  the  court  ( constituted  as  in  the  present 
section)  to  have  power  to  hear  and  finally  determine  them. 

The  saving  which  occurs  in  the  final  clause  of  the  section  is 
probably  intended  to  preserve  •'  the  writ  of  error,"  which  other- 
wise might  have  been  thought  to  be  included  in  the  expression 
"  proceedings  in  error,"  which  are  "abolished"  by  Ord.  LVIU., 
Bule  1,  p.  254. 

The  words  "  criminal  cause  or  matter  "  include  an  order  to 
pay  the  costs  of  a  criminal  information  for  libel  under  6  &  7 
Vict.  c.  96,  8.  8  («.  X.  Steel,  L.  R.,  2  Q.  B.  D.  37;  35  L.  T. 
534;  25  W.  11.  34),  a  summary  conviction  brought  up  on  cer- 
tiorari (/2.  v.  Fletcher,  46  L.  J.,  M.  C.  4;  36  L.  T.  538),  and  a 
case  stated  by  justices  under  20  &  21  Vict.  c.  43,  upon  a  sum- 
mary conviction. 

[48.  Motion  for  new  trial  to  be  heard  before  di- 
visional court  Repealed,  Act  of  1876,  s.  33.  See 
Order  XXXIX.] 

This  section  is  now  replaced  by  Orders  as  to  *'  Motion  for  New 
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Trial,"  and  "Motion  for  Jodgment/*  pp.  220—226.    The  object    AdqflSJi, 
of  the  change  wonld  seem  to  haye  been  not  to  hamper  the  judges     "•  ^^—^^' 
of  the  Chancery  Division,  who  are  excepted  from  the  operation  m  v  ti    f 
of  Ord.  XXXIX.  jf g^  Trial.* 

49.  No  order  made  by  the  High  Court  of  Justice  omen  as  to 
or  any  judge  thereof,  by  the  consent  of  parties,  or  as  SJSliabie"^* 
to  costs  only,  which  by  law  are  left  to  the  discretion  j^ithout 

of  the  court,  shall  be  subject  to  any  appeal,  except  by 
leave  of  the  court  or  judge  making  such  order. 

For  the  discretion  of  the  conrt  as  to  costs,  sec  Ord.  LV. 
Where  on  a  motion  to  commit  for  contempt,  the  defendant  was 
ordered  to  pay  costs  only,  it  was  held  that  the  order  did  not  come 
within  the  terras  of  this  section.  (  Witt  v.  Corcoran,  L.  li., 
2  Ol  D.  69;  46  L.  J.,  Ch.  603;  34  L.  T.  560;  24  W.  R.  601.) 
There  is  an  appeal  on  a  question  of  taxation  of  costs,  which  is  Tuation. 
not  included  in  the  words  ''as  to  costs."  (Marcus  v.  Steam 
NavigatiQU  Co.,  W.  N.  1876,  p.  157.) 

50.  Every  order  made  by  a  judge  of  the  said  High  onienin 
Court  in  chambers,  except  orders  made  in  the  exercise  ^^Ji? 
of  such  discretion  as  aforesaid,  may  be  set  aside  or  how  dia- ' 
discharged  upon  notice  by  any  divisional  court,  or  by  ^^•'Keabie. 
the  judge  sitting  in  court,  according  to  the  course  and 
practice  of  the  division  of  the  High  Court  to  which 

the  particular  cause  or  matter  in  which  such  order  is 
made  may  be  assigned ;  and  no  appeal  shall  lie  from 
any  such  order,  to  set  aside  or  discharge  which  no 
such  motion  has  been  made,  unless  by  special  leave  of 
the  judge  by  whom  such  order  was  made,  or  of  the 
Court  of  Appeal. 

Murr  V.  Cooke^  34  L.  T.  751,  per  Hall,  V.-C,  seems  hardly 
recondleable  with  the  provisions  of  this  section. 

The  "  discretion  as  aforesaid  "  is  the  discretion  as  to  costs. 
Except  as  respects  costs,  therefore,  every  order  made  in  cham- 
bers  is  appealable.  See  farther,  Ord.  LIV.  *<  Applications  at 
CHiambers,"  p.  246. 

61.  Upon  the  ^request  of  the  Lord  Chancellor,  it  vacancy  in 
shall  be  lawful  for  any  judge  of  the  Court  of  Appeal,  ^j?i^m^ 
who  may  consent  so  to  do,  to  sit  and  act  as  a  judge  of  pued  from 
the  said  High  Court  or  to  perform  any  other  official  or  Appea?. 
ministerial  acts  for  or  on  behalf  of  any  judge  absent 
from  illness  or  any  other  cause,  or  in  the  place  of  any 
judge  whose  office  has  become  vacant,  or  as  an  addi- 
tional judge  of  any  division  ;  and  while  so  sitting  and 
acting  any  such  judge  of  the  Court  of  Appeal  shall 
have  all  the  power  and  authority  of  a  judge  of  the 
said  High  Court. 

By  sect  4  of  the  Act  of  1875,  jndges  of  the  Hiph  Court  may 
be  requested  to  sit  in  the  Conrt  of  Appeal  as  **  additional  jndges." 
L,P.  D 
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52.  In  any  cause  or  matter  pending  before  the  Court 
of  Appeal,  any  direction  incidental  thereto,  not  in- 
volving the  decision  of  the  appeal,  may  be  given  by  a 
single  judge  of  the  Court  of  Appeal ;  and  a  single 
judge  of  the  Court  of  Appeal  may  at  any  time  during 
vacation  make  any  interim  order  to  prevent  prejudice  to 
the  claims  of  any  parties  pending  an  appeal  as  he  may 
think  fit ;  but  every  such  order  made  by  a  single  judge 
may  be  discharged  or  varied  by  the  Court  of  Appeal  or 
a  divisional  court  thereof. 

[53.  Appeals  to  be  determined  by  not  less  than 
three  judges.  Court  to  have  power  to  direct  re- 
hearing before  a  greater  number.  Repealed,  Act  of 
1875,  sect.  33,  and  schedule.  See  now  sect.  12  of  that 
act,  p.  83,  post,'] 

[54.  Judges  not  to  sit  on  appeal  from  their  own 
judgments.  Repealed,  Act  of  1875,  sect.  4.  See  that 
section  and  note,  p.  75,  post,] 

[55.  Transfer  of  business  from  Judicial  Com- 
mittee to  Court  of  Appeal,  Suspended  imtil  1st 
Nov.  1876,  by  sect.  2  of  Act  of  1875.  Repealed, 
Appellate  Jurisdiction  Act  of  1876,  sect.  118.  See 
now  sect,  14  of  that  act,  p.  110,  post] 
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Trial  and  Procedure, 

« 

56.  Subject  to  any  rules  of  court,  and  to  such  right 
as  may  now  exist  to  have  particular  cases  submitted  to 
the  verdict  of  a  jury,  any  question  arising  in  any  cause 
or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  before  the  High  Court  of  Justice,  or  before 
the  Court  of  Appeal,  may  be  referred  by  the  court  or 
by  any  divisional  court  or  judge  before  whom  such 
cause  or  matter  may  be  pending,  for  inquiry  and  report 
to  any  official  or  special  referee,  and  the  report  of  any 
such  referee  may  be  adopted  wholly  or  partially  by 
the  court,  and  may  (if  bo  adopted)  be  enforced  as  a 
judgment  by  the  court.  The  High  Court,  or  the  Court 
of  Appeal,  may  also,  in  any  such  cause  or  matter  as 
aforesaid  in  which  it  may  think  it  expedient  so  to  do, 
call  in  the  aid  of  one  or  more  assessors  specially  qua- 
lified, and  try  and  hear  such  cause  or  matter  wholly  or 
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paitiallj  with  tlie  assistance  of  such  assessors.  The  Act 0/1979, 
remuneratioD,  if  any,  to  be  paid  to  such  special  referees  **<^-^ 
or  assessors  shall  be  determined  by  the  court. 

The  power  to  order  a  compulsory  reference,  given  by  this 
section,  is  made  subject  to  rules  of  court  and  "  to  snch  right  as 
may  have  existed  at  the  time  of  the  passing  of  the  act,  to  have 
particular  cases  submitted  tothe  verdict  of  a  jury."  As  to  the 
meaning  of  the  second  qualification,  see  Ord.  XXXVI. ,  Rule  26, 
and  note,  p.  213.  Neither  under  this  section,  nor  under  rules  of 
court  can  one  party  force  a  trial  before  assessors  if  the  other 
desire  a  trial  by  jury.  (,Sugg  v.  Silber,  L.  R.,  1  Q.  B.  D.  3G2 ; 
45  L.  J.,  Q.  B.  682}  34  L.  T.  682;  24  W.  R.  640.)  This  was  an 
action  for  infringement  of  a  patent,  and  both  Cockbum,  C.  J., 
and  Pollock,  B.,  expressed  an  opinion  that  the  preservation  of 
the  right  to  a  jury  in  such  cases  was  impolitic. 

57.  In  any  cause  or  matter  (other  than  a  criminal  Reference  by 
proceeding  by  the  Crown)  before  the  said  High  Court  JJ'JJJt  *"  of 
in  Tvhich  all  parties  interested,  who  are  under  no  dis-  aocoont,  ate 
ability,  consent  thereto,  and  also  without  such  consent 

in  any  such  cause  or  matter  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any  scientific 
or  local  investigation  which  cannot,  in  the  opinion  of 
the  court  or  a  judge,  conveniently  bo  made  before  a 
jury,  or  conducted  by  the  court  through  its  other 
ordinary  officers,  the  court  or  a  judge  may  at  any  time, 
on  such  terms  as  may  be  thought  proper,  order  any 
question  or  issue  of  fact  or  any  question  of  account 
arising  therein  to  be  tried  cither  before  an  official 
referee,  to  be  appointed  as  hereinafter  provided,  or 
before  a  special  referee  to  be  agreed  on  between  the 
parties ;  and  any  such  special  referee  so  agreed  on 
shall  have  the  same  powers  and  duties  and  proceed  in 
the  same  manner  as  an  official  referee.  All  such  trials 
before  referees  shall  be  conducted  in  such  manner  as 
may  be  prescribed  by  rules  of  court,  and  subject 
thereto  in  such  manner  as  the  court  or  judge  ordering 
the  same  shall  direct. 

For  rules  of  court  in  the  subject-matter  of  this  section,  see 
Ord.  XXXVI.,  Rules  29a-34,  p.  214. 

A  long  correspondence  is  not  necessarily  a  matter  rcqniring 
''prolonged  examination  of  documents  within  this  section.'* 
(Per  Lush,  J.,  at  chambers,  in  Barrett  y, Rosenthal,  Bitt,  p.  22.) 
The  words  "any  question  of  account"  receive  a  liberal  construc- 
tion, {liofvcliffe  v.  Leigh,  L.  R.,  1  Ch.  D.  292;  24  W.  R.  782.) 
The  section  may  be  applied  to  a  claim  for  damages  as  well  as 
for  debt  (Per  Lush,  J..  Liverpool,  Brazil,  ^'e,  ^eam  Naviga^ 
tioti  Co.  Y.  London  and  St.  Kat1terine*8  Bock  Co.,  Bitt.,  p.  18.) 

58.  In  all  cases  of  any  reference  to  or  trial  by  rower  of 
referees  under  this  act  the  referees  shall  be  deemed  to  '*'«'««  *^ 

1)2 
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^^6fri«f*  be  officers  of  the  court,  and  shall  have  such  authority 
for  the  purpose  of  such  reference  or  trial  as  shall  be 

effect  of  their  prescribed  by  rules  of  court  or  (subject  to  such  rules) 
by  the  court  or  judge  ordering  such  reference  or  trial ; 
and  the  report  of  any  referee  upon  any  question  of 
fact  on  any  such  trial  shall  (unless  set  aside  by  the 
court)  be  equivalent  to  the  verdict  of  a  jury. 

For  rules  of  court  in  the  sabject-mattcr  of  this  section,  see 
Ord.  XXXVI.,  Rules  29a-34,  p.  214. 

It  is  to  bo  observed  that  sect.  56  points  to  a  report  by  the 
referee,  while  sect.  57  contemplates  a  trial  before  him.  This 
section,  however,  appears  to  put  both  on  the  same  footing. 


Powers  of 
court  with 
renpect  to 
proceedings 
before  re- 
ferees. 


District  regis- 
tries may  \m 
established 
liy  order  in 
ooancil. 

•  Pa«red94. 


69.  With  respect  to  all  such  proceedings  before 
referees  and  their  reports,  the  court  or  such  judge  as 
aforesaid  shall  have,  in  addition  to  any  other  powers, 
the  same  or  the  like  powers  as  are  given  to  any  court 
whose  jurisdiction  is  hereby  transfcn^ed  to  the  said 
High  Court  with  respect  to  references  to  arbitration 
and  proceedings  before  arbitrators  and  their  awards 
respectively,  by  the  Common  Law  Procedure  Act, 
1854. 

The  powers  referred  to  under  the  Common  Law  Procedure 
Act,  1854,  are  contained  in  sects.  11 — 17,  which  deal  with  arbi- 
trations provided  for  by  a  written  agreement,  one  of  the  parties 
to  which  nevertheless  brings  an  action.  ^See  these  sections, 
"  Subsisting  Procedure,"  I,  po»t.)  There  appear  to  be  now  the 
following  kinds  of  references : — (1)  Reference  for  decision 
under  the  CJommon  Law  Procedure  Act,  1854 ;  (2)  Reference 
for  report  under  sect.  56  of  the  present  act ;  (3)  Reference 
for  trial  under  sect.  57  of  the  present  act;  and  (4)  Refer- 
ence for  trial  by  notice  of  either  party,  under  Ord.  XXXVI., 
Rule  3.  (See  Oruikshank  v.  floating  Sivimming  Bathj  Co.^ 
L.  R.,  1  C.  P.  D.  260;  45  L.  J.,  C.  P.  684;  34  L.  T.  733;  24 
W.  R.  644;  Lloyd  v.  LewU,  L.  R.,  2  E.x.  D.  (C.  A.)  7;  35 
L.  T.  539. 

The  present  section  docs  not  expressly  apply  the  three 
months'  limit  provided  by  the  15th  section  of  the  C.  L.  P.  Act, 
1854,  because  it  only  applies  "the  powers  of  the  court  or  a 
judge."  but  it  assumes  the  power  of  the  judge  to  set  a  limit  in 
his  order,  and  empowers  him  afterwards  to  enlarge  it. 

60.  And  whereas  it  is  expedient  to  facilitate  the 
prosecution  in  countiy  districts  of  such  proceedings 
as  may  be  more  speedily,  cheaply,  and  conveniently 
carried  on  thei'ein,  it  shall  be  lawful  for  her  Majesty, 
by  order  in  council,*  fi'om  time  to  time  to  direct  that 
there  shall  be  district  registrars  in  such  places  as 
shall  be  in  such  order  mentioned  for  districts  to  be 
thereby  defined,  from  which  writs  of  summons  for  the 
commencement  of  actions  in  the  High  Court  of  Justice 
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may  be  issued,  and  in  which  such  proceedings  may  be  Aetqfisiz, 
taken  and  recorded  as  are  hereinafter  mentioned;  and  **•  ^~^-.. 
her  Majesty  may  thereby  appoint  that  any  registrar 
of  any  county  courts  or  any  registrar  or  prothonotaiy 
or  district  prothonotaiy  of  any  local  court  whose  juris- 
diction is  hereby  transferred  to  the  said  High  Court 
of  Justice,  or  from  which  an  appeal  is  hereby  given  to 
the  said  Court  of  Appeal,  or  any  person  who,  having 
been  a  district  registrar  of  the  Court  of  Probate,  or  of 
the  Admiralty  Court,  shall  under  this  act  become  and 
be  a  district  registrar  of  the  said  High  Court  of 
Justice,  or  who  shall  hereafter  be  appointed  such 
district  registrar,  shall  and  may  be  a  district  registrar 
of  the  said  High  Court  for  the  purpose  of  issuing  such 
writs  as  aforesaid,  and  having  such  proceedings  taken 
before  him  as  are  hereinafter  mentioned.  This  section 
shall  come  into  operation  immediately  upon  the  passing 
of  this  act. 

The  local  courts  whose  jarisdiction  is  transferred  to  the 
High  Court  of  Justice  are  the  Court  of  Common  Pleas  at  Lan- 
caster and  the  Coart  of  Pleas  at  Durham  (see  sect.  16,  p.  8),  the 
former  of  which,  under  32  &  33  Vict.  c.  37,  s.  5,  had  district 
registries  asai^ed  to  it,  with  district  prothonotaries,  having 
generally  the  iniisdiction  of  common  law  masters.  By  sect  13 
of  tiie  Act  of  1875,  two  persons  may  be  appointed  as  "joint 
district  registrars."  By  sect.  22  of  the  Appellate  Jurisdiction 
Act  of  1876,  a  district  registrar  may  appoint  a  deputy  for  three 
months. 

61.  In  every  such  district  registry  such  seal  shall  seals  of  did. 
be  used  as  the  Lord  Chancellor  shall  from  time  to  JJ^e'evi-**^^*^ 
time,  either  before  or  after  the  time  fixed  for  the  com-  dencc 
mencement  of  this  act,  direct,  which  seal   shall  be 
impressed  on  every  writ  and  other  document  issued 

out  of  or  filed  in  such  district  registry,  and  all  such 
writs  and  documents,  and  all  exemplifications  and 
copies  thereof,  purporting  to  be  sealed  with  the  seal 
of  any  such  district  registry,  shall  in  all  parts  of  the 
United  Kingdom  be  received  in  evidence  without 
further  proof  thereof. 

62.  All  such  district  registrars  shall  have  power  to  Powers  of 
administer  oaths  and  perform  such  other  duties  in  ?to2S''* 
respect  of  any  proceedings  pending  in  the  said  High  miniBtcr 
Court  of  Justice  or  in  the  said  Court  of  Appeal  as  may  ^'  '   ^ 
be  assigned  to  them  from  time  to  time  by  rules  of 

court,  or  by  any  special  order  of  the  court. 

r63.  Fees  to  be  taken  by  district  registrars.  Lord 
Chancellor^  with  Treasury^  to  fix  table,    Applica- 
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tion  of  Courts  of  Justice  (Salaries  and  Funds)  Act, 
1869.  Repealed,  Act  of  1875,  sect.  33,  and  schedule. 
See  now  sect.  26  of  that  act,  p.  94,  post,'] 

64.  Subject  to  the  rules  of  court  in  force  for  the 
time  being,*  writs  of  summons  for  the  commencement 
of  actions  in  the  High  Court  of  Justice  shall  be  issued 
by  the  district  registrars  when  thereunto  required; 
and  unless  any  order  to  the  conti*ary  shall  be  made  by 
the  High  Court  of  Justice,  or  by  any  judge  thereof, 
all  such  further  proceedings,  including  proceedings  for 
the  arrest  or  detention  of  a  ship,  her  tackle,  apparel, 
furniture,  cargo,  or  freight,  as  may  and  ought  to  be 
taken  by  the  respective  parties  to  such  action  in  the 
said  High  Court  down  to  and  including  entry  for  trial, 
or  (if  the  plaintiff  is  entitled  to  sign  final  judgment  or 
to  obtain  an  order  for  an  account  by  reason  of  the  non- 
appearance of  the  defendant)  down  to  and  including 
final  judgment,  or  an  order  for  an  account,  may  be 
taken  before  the  district  registrar,  and  recorded  in  the 
district  registiy,  in  such  manner  as  may  bo  prescribed 
by  rules  of  court ;  and  all  such  other  proceedings  ia 
any  such  action  as  may  be  prescribed  by  rules  of  court 
shall  be  taken  and  if  necessary  may  be  recorded  in 
the  same  district  registry, 

Ord.  XHr.,  Role  3  (p.  147),  provides  for  jndgmcnt  by  default 
of  appearance,  where  the  writ  is  especiallj*  indorsed  with  amount 
of  debt  claimed,  or  with  a  demand  for  an  account  Jurisdiction 
to  take  an  account  is  not,  it  will  be  observed,  given  to  the 
district  regristry  bj  this  section ;  but  under  sect  66,  an  account 
may  be  taken  in  a  district  registr}'  by  order  of  a  judge. 

65.  Any  party  to  an  action  in  which  a  writ  of  sum- 
mons shall  have  been  issued  from  any  such  district 
registry  shall  be  at  liberty  at  any  time  to  apply,  in 
such  manner  as  shall  be  prescribed  by  rules  of  court,* 
to  the  said  High  Court  or  to  a  judge  in  chambers  of 
the  division  of  the  said  High  Court  to  which  the 
action  may  be  assigned,  to  remove  the  proceedings 
from  such  district  registry  into  the  proper  office  of  the 
said  High  Court ;  and  the  court  or  judge  may,  if  it 
be  thought  fit,  grant  such  application,  and  in  such  case 
the  proceedings  and  such  original  documents,  if  any, 
as  may  be  filed  therein,  shall  upon  receipt  of  such 
order  be  transmitted  by  the  district  registrar  to  the 
proper  office  of  the  said  High  Court,  and  the  said 
action  shall  thenceforth  proceed  in  the  said  High 
Court  in  the  same  manner  as  if  it  bad  been  originally 
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commenced  by  a  writ  of  summons  issued  out  of  the    Aao/i^iz, 

proper  office  in  London  ;  or  the  court  or  judge,  if  it  — '— 

be  thought  right,  may  thereupon  direct  that  the  pro- 
ceedings may  continue  to  bo  taken  in  such  district 
registry. 

66.  It  shall  be  lawful  for  the  court,  or  any  judge  of  Beferenceof 
the  division  to  which  any  cause  or  matter  pending  in  il5!5Sri2to** 
the  said  High  Court  is  assigned,  if  it  shall  be  thought  district regto- 
fit^  to  order  that  any  books  or  documents  may  be  pro- 
duced, or  any  accounts  taken  or  inquiries  made,  in  the 

office  of  or  by  any  such  district  registrar  as  aforesaid ; 
and  in  any  such  case  the  district  registrar  shall  pro- 
ceed to  carry  all  such  directions  into  effect  in  tlic 
manner  prescribed ;  and  in  any  case  in  which  any  such 
accounts  or  inquiries  shall  have  been  directed  to  be 
taken  or  made  by  any  district  registrar,  the  report 
in  writing  of  such  district  registrar  as  to  the  result 
of  such  accounts  or  inquiries  may  be  acted  upon  by 
the  courts  as  to  the  court  shall  seem  fit. 

67.  The  provisions  contained  in  the  fiflh,  seventh,  AppUcation 
eighth,  and  tenth  sections  of  the  County  Courts  Act,  c[)SS"St, 
1867,  shall  apply  to  all  actions  commenced  or  pending  1867,m.0,7, 
in  the  said  High  Court  of  Justice  in  which  any  relief  ^  *°*  ^^ 

is  sought  which  can  be  given  in  a  county  court. 

By  sect.  5  of  the  Conntv  Courts  Act,  1867  (30  &  31  Vict. 
c.  142),  if  the  damages  be  below  a  certain  amonnt,  no  costs  are 
recoTerable  without  tbo  certificate  of  a  jndge.  Bj  sects.  7  and 
10,  certain  causes  may  be  remitted  to  a  county  court,  on  the 
application  of  the  defendant;  and  by  sect.  8,  proceedings  in 
equity,  which  might  have  been  commenced  in  a  county  court, 
may  be  transferred  to  the  county  court  in  which  they  might  hare 
been  commenced,  on  the  application  of  either  party.  (See  these 
sections  at  length,  *<  Incorporated  Statutes,"  p.  457,  post.) 

J 68.  Power  to  Queen  in  council,  upon  advice  of 
ges,  to  make  rules  of  court  before  commencement 
of  Act.  Rules  so  made  to  be  laid  before  Parliament 
and  annulled  upon  address  from  either  House. 
Bepealed,  Act  of  1875,  sect.  33  and  schedule.  See 
now  sect.  17  of  that  Act^  p.  85,  post.li 

[69.  Rules  contained  in  schedule  to  come  into 
operation  upon  commencement  of  Act,  Power  to 
judges  to  alter  such  rules.  Bepealed,  with  schedule, 
Act  of  1 875.    See  now  sect.  16  of  that  Act,  p.  85,  post.li 

[70.  Rules  of  Probate,  Divorce,  Admiralty,  and 
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Bankruptcy  Courts  to  be  in  force  in  High  Court  and 
Court  of  Appeal,    Repealed,  Act  of  1875,  sect  33, 
and  schedule.     See  now  sect,  18  of  that  Act,  p,  87, 
post."] 

[71.  Criminal  procedure^  subject  to  future  rules  of 
court,  to  remain  unaltered.  Repealed,  Act  of  1875. 
See  now  sect.  19  of  that  Act,  p.  88,  post."] 

[72.  Nothing  in  Act  or  schedules  or  rules  of  court 
to  affect  rules  of  evidence  or  juries.  Repealed,  Act 
of  1875.     See  now  sect.  20  of  that  Act,  p.  88,  post,'] 

[73.  Saving  of  existing  procedure  when  not  in^ 
co7isist€nt  icith  Act,  or  schedule  or  rules  of  court. 
Repealed,  Act  of  1875.    See  now  sect.  21  of  that  Act.] 

[74.  Power  to  judges  to  make  and  alter  rules  of 
court  after  commencement  of  Act.  Repealed,  Act  of 
1875.    See  now  sect.  17  of  that  Act,  p.  85,  postj 

76.  A  council  of  the  judges  of  the  Supreme  Court, 
of  which  due  notice  shall  be  given  to  all  the  said 
judges,  shall  assemble  once  at  least  in  every  year,  on 
such  day  or  days  as  shall  be  fixed  by  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Lord  Chief  Justice 
of  England,  for  the  purpose  of  considering  the  opera- 
tion of  this  act  and  of  the  rules  of  court  for  the  time 
being  in  force,  and  also  the  working  of  the  several 
offices  and  the  arrangements  relative  to  the  duties  of 
the  officers  of  the  said  courts   respectively,  and   of 
inquiring  and  examining  into  any  defects  which  may 
appear  to  exist  in  the  system  of  procedure  or  the  ad- 
ministration  of  the  law  in  the  said  High  Court  of. 
Justice  or  the  said  Court  of  Appeal,  or  in  any  other 
court  from  which  any  appeal  lies  to  the  said  High 
Court  or  any  judge  thereof,  or  to  the  said  Court  of 
Appeal :  and  they  shall  report  annually  to  one  of  her 
Majesty's  principal  secretaries  of  state  what  (if  any) 
Amendments  or  alterations  it  would  in  their  judgment 
be  expedient  to  make  in  this  act,  or  otherwise  relating 
to  the  administration  of  justice,  and  what  other  pro- 
visions (if  any)  which  cannot  be  carried  into  effect 
without  the  authority  of  parliament  it  would  be  ex- 
pedient to  make  for  the  better  administration  of  justice. 
Any  extraordinary  council  of  the  said  judges  may  also 
at  any  time  be  convened  by  the  Lord  Chancellor. 

This  section,  which  imposes  on  the  judges  the  obligation  to 
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Teport  annaallj  on  the  expediency  of  altering  the  law  for  the    Acto/lSls, 
administration  of  justice,  cannot  fail  to  have  effect  on  future        *'^^- 
legislation.  ^  The  judges  are  constituted  a  standing  commission 
on  law  and  justice. 

No  report  under  the  section  has  as  yet  (January,  1877)  been 
made  public 

76.  All  acts  of  pai'liament  relating  to  the  several  Acts  of  par- 
courts  and  judges,  whose  jurisdiction  is  hereby  trans-  vlS^io^ 
ferred  to  the  said  High  Court  of  Justice  and  the  said  Joraer  courts 
Court  of  Appeal  respectively,  or  wherein  any  of  such  applying  to 
courts  or  judges  are  mentioned  or  referred  to,  shall  be  SSTSxt****' 
construed  and  take  effect,  so  far  as  relates  to  any- 
thing done  or  to  he  done  after  the  commencement  of 
this  act,  as  if  the  said  High  Court  of  Justice  or  the 
said  Court  of  Appeal,  and  the  judges  thereof  respec- 
tively, as  the  case  may  be,  had  been  named  therein 
instep  of  such  courts  or  judges  whose  jurisdiction  is 
80  transferred  respectively;  and  in  all  cases  not  hereby 
expressly  provided  for  in  which,  under  any  such  act, 
the  concurrence  or  the  advice  or  consent  of  the  judge 
or  any  judges,  or  of  any  number  of  the  judges,  of  any 
one  or  more  of  the  courts  whose  jurisdiction  is  hereby 
transferred  to  the  High  Court  of  Justice  is  made 
necessary  to  the  exercise  of  any  power  or  authority 
capable  of  being  exercised  after  the  commencement 
of  this  act,  such  power  or  authority  may  be  exercised 
by  and  -with  the  concurrence,  advice,  or  consent  of  the 
same  or  a  like  number  of  judges  of  the  said  High 
Court  of  Justice  ;  and  all  general  and  other  commis- 
sions, issued  under  the  acts  relating  to  the  Central 
Criminal  Court  or  otherwise,  by  virtue  whereof  any 
judges  of  any  of  the  courts  whose  jurisdiction  is  so 
transferred  may,  at  the  commencement  of  this  act,  be 
empowered  to  try,  hear,  or  determine  any  causes  or 
matters,  criminal  or  civil,  shall  remain  and  be  in  full 
force  and  effect,  unless  and  until  they  shall  respectively 
be  in  due  coiu'sc  of  law  revoked  or  altered. 

This  section  docs  not  apparently  refer  to  acts  of  .parliament 
relating  to  procedure,  for  which  sect.  73  of  this  act  provided,  and 
«5ct.  21  of  the  Act  of  1875  now  proTides,  but  to  cases  where  a 
statutory  jurisdiction,  duty  or  privilege  is  given  to  a  court  or 
judge,  e.ff.ythe  jurisdiction  over  an  arbitration  by  agreement 
given  by  sects.  11— 17  of  C.  L.  P.  Act,  1854,  and  the  power  of 
appointing  revising  barristers  given  to  the  judges  under  G  Vict. 
c.  18,  ss.  2S  and  29.  The  statutory  jurisdiction  of  the  Court  of 
Chancery  is  preserved  to  the  Chancery  Division  by  sect.  34, 
p.  3B,  ante. 
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mmongst 
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Part  V. 
Officers  and  Offices. 

77.  The  Queen's  Remembrancer,  and  all  masters, 
secretaries,  registrars,  clerks  of  records  and  -writs, 
associates,  prothonotaries,  chief  and  other  clerks,  com- 
missioners to  take  oaths  or  affidavits,  messengers  and 
other  officers  and  assistants  at  the  time  of  the  com- 
mencement of  this  act  attached  to  any  court  or  judge 
whose  jurisdiction  is  hereby  transferred  to  the  High 
Court,  or  to  the  Court  of  Appeal,  and  also  all  regis- 
trars, clerks,  officers,  and  other  persons  at  the  time  of 
the  commencement  of  this  act  engaged  in  the  pre- 
paration of  commissions  or  writs,  or  in  the  registration 
of  judgments  or  any  other  ministerial  duties  in  aid 
of,  or  connected  with,  any  court,  the  jurisdiction  of 
which  is  hereby  transferred  to  the  said  courts  respec- 
tiyely,  shall,  from  and  after  the  commencement  of  this 
act,  be  attached  to  the  Supreme  Court,  consisting  of 
the  said  High  Court  of  Justice  and  the  said  Court  of 
Appeal :  provided,  that  all  the  duties  with  respect  to 
appeals  from  the  Court  of  Chancery  of  the  county 
palatine  of  Lancaster  which  are  now  performed  by  the 
clerk  of  the  council  of  the  duchy  of  Lancaster  shall  be 
performed  by  the  registrars,  taxing  masters,  and  other 
officers  by  whom  like  duties  are  discharged  in  the 
Supreme  Court ;  and  the  said  clerk  of  the  council  of 
the  duchy  of  Lancaster  shall  not  be  an  officer  attached 
to  the  said  court. 

The  officers  so  attached  shall  have  the  same  rank 
and  hold  their  offices  by  the  same  tenure  and  upon 
the  same  terms  and  conditions,  and  receive  the  same 
salaries,  and,  if  entitled  to  pensions,  be  entitled  to  the 
same  pensions,  as  if  this  act  had  not  passed  ;  and  any 
such  officer  who  is  removable  by  the  court  to  which 
he  is  now  attached  shall  be  removable  by  the  court  to 
which  he  shall  be  attached  under  this  act,  or  by  the 
majority  of  the  judges  thereof. 

The  existing  registrars  and  clerks  to  the  registrars 
in  the  chancery  registrars'  office  shall  retain  any  right 
of  succession  secured  to  them  by  act  of  parliament,  so 
as  to  entitle  them  in  that  office,  or  in  any  substituted 
office,  to  the  succession  to  appointments  with  similar 
or  analogous  duties  and  with  equivalent  salaries. 

The  business  to  be  performed  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively,  or 
in  any  divisional  or  other  court  thereof,  or  in  the 
chambers  of  any  judge  thereof,  other  than  that  per- 
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formed  by  the  judges,  shall  be  distributed  among  the    Act <if  ibis, 
several  officers  attached  to  the  Supreme  Court  by  this  — ^^ — 
Bection  in  such  manner  as  may  be  directed  by  rules  of 
court;*  and  such  officers  shall  perform  such  duties  in  •  seeora. 
relation  to  such  business  as  may  be  directed  by  rules  '^*  ^"  ^^' 
of  court,  with  this  qualification,  that  the  duties  re- 
quired to  be  performed  by  any  officer  shall  be  the 
same,  or  duties  analogous  to  those  which  he  performed 
previously  to  the  passing  of  this  act;  and,  subject  to 
such  rules  of  court,  all  such  officers  respectively  shall 
continue  to  perform  the  same  duties,  as  nearly  as  may 
be,  in  the  same  manner  as  if  this  act  had  not  passed. 

All  secretaries,  clerks,  and  other  officers  attached 
to  any  existing  judge  who  under  the  provisions  of  this 
act  shall  become  a  judge  of  the  High  Court  of  Justice, 
or  of  the  Couii:  of  Appeal,  shall  continue  attached  to 
such  judge  and  shall  perform  the  same  duties  as  those 
which  they  have  hitherto  performed,  or  duties  analogous 
thereto;  and  all  such  last-mentioned  officers  shall  have 
the  same  rank  and  hold  their  offices  by  the  same 
tenure,  and  upon  the  same  terms  and  conditions,  and 
receive  the  same  salaries,  and,  if  entitled  to  pensions, 
be  entitled  to  the  same  pensions,  as  if  this  act  had  not 
passed:  provided  that  the  Lord  Chancellor  may,  with 
the  consent  of  the  treasury,  increase  the  salary  of  any 
existing  officer  whose  duties  are  increased  by  reason 
of  the  passing  of  this  act. 

Upon  the  occurrence  of  a  vacancy  in  the  office  of  Aboiiuon  of 
any  officer  coming  within  the  provisions  of  this  section,  ^  *^*^ 
the  Lord  Chancellor,  with  the  concurrence  of  the  trea- 
sury, may,  in  the  event  of  such  office  being  considered 
unnecessary,  abolish  the  same,  or  may  reduce  the 
salary,  or  alter  the  designation  or  duties  thereof,  not- 
withstanding that  the  patronage  thereof  may  be  vested 
in  an  existing  judge.     Nothing  in  this  act  contained 
shall  interfere  with  the  office  of  marshal  attending  Manhai. 
any  commissioner  of  assize. 

For  the  reg^nlation  of  tbe  office  of  the  Qneen's  Bemembrancer, 
see  22  &  23  Vict.  c.  21.  For  the  duties,  &c.  of  the  masters  of 
the  former  common  law  courts,  see  7  Will.  4  &  1  Vict.  c.  30; 
17  &  18  Vict.  c.  94;  29  &  30  Vict  c.  101;  30  &  31  Vict.  c.  68, 
and  82  &  33  Vict  c.  18.  As  to  chief  clerks  in  chancery,  see 
16  &  16  Vict  c.  80.  As  to  the  marshal,  see  15  &  16  Vict, 
c.  78,  8.  7,  and  as  to  clerks  of  assize  and  associates,  see  15  &  16 
Vict.  c.  73.  and  32  &  33  Vict  c.  89.  By  R.  S.  C,  Dec.  1876, 
Role  11  (Ord.  LVnr.,  Rale  19,  p.  260),  it  is  the  duty  of  the 
officers  of  the  Crown  Office  to  enter  appeals  from  inferior  courts. 

See  Act  of  1875,  s.  34,  p.  lOl^  post,  for  an  important  amend- 
ment of  the  last  paragraph  of  the  present  section. 


60 


ACT  OF  1873,  s.  78. 


Aeto/lStd, 

».  78. 

Offlcen  of 
courts  at 
Lancaster 
and  Durban). 


Tnuisfer  of 
powera  of 
Chancellor  of 
Count}'  Pala- 
tine of  Lan- 
caster. 


As  to  making 
rules  with 
respect  to 
district  pro- 
thonotaries. 


78.  The  existing  Queen's  counsel  of  the  county 
palatine  of  Lancaster  shall  for  the  future  have  the 
same  precedence  in  the  county,  and  the  existing 
prothonotaries  and  district  prothonotaries,  and  other 
officers  of  the  Court  of  Common  Pleas  at  Lancaster 
and  the  Court  of  Pleas  at  Durham  respectively,  and 
their  successors,  shall  (subject  to  rules  of  court)  per- 
form the  same  or  the  like  duties  and  exercise  the  same 
or  the  like  powers  and  authorities  in  respect  of  all 
causes  and  matters  depending  in  those  courts  re- 
spectively at  the  commencement  of  this  act,  and  also 
in  respect  of  all  causes  and  matters  which  may  after- 
wards be  commenced  in  the  High  Court  of  Justice  in 
the  manner  heretofore  practised  in  the  said  Court  of 
Common  Pleas  at  Lancaster  and  the  said  Court 
of  Pleas  at  Durham  respectively,  as  at  the  com- 
mencement of  this  act  may  lawfully  be  performed 
and  exercised  by  them  respectively  under  any  acts  of 
parliament  for  the  time  being  in  force  with  respect  to 
the  said  last-mentioned  courts  respectively,  or  under 
any  other  authority ;  and  all  powers  in  respect  of  any 
such  prothonotaries,  district  prothonotaries,  or  other 
officers  of  the  Court  of  Common  Pleas  at  Lancaster, 
which  at  the  commencement  of  this  act  may  be  vested 
by  law  in  the  Chancellor  of  the  duchy  and  county 
palatine  of  Lancaster,  under  any  such  act  of  parliament 
or  otherwise,  and  to  which  the  concurrence  of  any 
other  authority  may  not  be  required,  shall  and  may  be 
exercised  after  the  commencement  of  this  act  by  the 
Lord  Chancellor ;  and  all  the  powers  of  making  or 
publishing  any  general  rules  or  orders  with  respect  to 
the  powers  or  duties  of  such  prothonotaries,  district 
prothonotaries,  or  other  officers  of  the  said  Court  of 
Common  Picas  at  Lancaster  or  the  said  Court  of  Pleas 
at  Durham,  or  with  respect  to  the  business  of  the  said 
court  respectively,  or  with  respect  to  any  fees  to  be 
taken  therein,  or  otherwise  with  reference  thereto, 
which  under  any  such  act  as  aforesaid  or  otherwise  by 
law  may  be  vested  in  the  chancellor  of  the  duchy  and 
county  palatine  of  Lancaster,  with  the  concurrence  of 
any  judges  or  judge,  or  in  any  other  authority,  shall 
be  exercised  after  the  commencement  of  this  act  in 
the  manner  hereby  provided  with  respect  to  rules  of 
court  to  be  made  under  this  act,  and  (in  all  cases  in 
which  the  sanction  of  the  treasury  is  now  required) 
with  the  sanction  of  the  treasury ;  and  all  provisions 
made  by  any  such  acts  as  aforesaid,  or  otherwise,  for 
or  with  respect  to  the  remuneration  of  any  such  pro- 
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thoDOtaries,  district  prothonotaries,  or  other  oflScers  as    Actofi^iz, 
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aforesaid,  shall  remain  and  be  in  full  force  and  effect  — '■ — '- — '— 
until  the  same  shall  be  altered  under  the  provisions  of 
this  act,  or  otherwise  by  lawful  authority. 

By  sect.  16,  snb-sects.  9  and  10,  the  jarisdiction  of  the  Courts 
here  mentioned  is  transferred  to  the  High  Conrt,  and  by  aect. 
99  the  counties  of  Lancaster  and  Dnrham  cease  to  be  counties 
palatine  "so  far  as  respects  the  issue  of  commissions  of  assize." 

By  Order  in  Council,  II.  (p.  394,  pogt)^  of  12th  August,  1875, 
district  prothonotaries  arc  mnde  district  registrars.    By  Order  . 
in  Council  of  Dec.  9th,  1876  (W.  N.  1876,  p.  532),  the  office  of 
district  prothonotary  at  Manchester  is  abolished,  and  that  of 
district  registrar  substituted. 


79.  Each  of  the  judges   of   the  High  Court  of  rerronai 
Justice,  and  of  the  ordinary  judges  of  the  Court  of  jSturejudgca. 
Appeal,  appointed  respectively  after  the  commence- 
ment of  this  act,  and  also  such  of  the  ordinary  judges 
of  the  Court  of  Appeal  as  have  no  similar  officers 
at  the  time  of  the  commencement  of  this  act,  shall 
have  such  officers  as  hereinafter  mentioned,  who  shall 
be  attached  to  his  person  as  such  judge,  and  appointed 
and  removable  by  him  at  his  pleasure,  and  who  shall 
respectively  receive  the  salaries  hereinafter  mentioned; 
(tliat  is  to  say,) 
To  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Rolls,  the  Lord  Chief  Justice  of  the  Com- 
mon Fleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer  respectively,  there  shall  be  attached 
a  secretary,  whose  salary  shall  be  five  hundred  secrotaries. 
pounds  per  annum,  a  principal  clerk,  whose  salary  Principal 
shall  be  four  hundred  pounds  per  annum,  and  a  ^®*^^ 
junior  clerk,  whose  salaiy  shall  be  two  hundred  Junior cierk«. 
pounds  per  annum.     To  each  of  the  other  judges 
of  the  High  Court  of  Justice,  and  to  each  of  the 
ordinary  judges  of  the  Court  of  Appeal,  there 
shall  be  attached  a  principal  clerk,  whose  salary 
shall  be  four  hundred  pounds  per  annum,  and,  in 
the  case  of  the  judges  of  the   High  Court  of 
Justice,  a  junior  clerk,  whose  salary  shall  be  two 
hundred  pounds  per  annum. 
Such  one  or  more  of  the  officers  so  attached  to  each 
of  the  said  judges,  as  such  judge  shall  think  fit,  shall 
be  required,  while  in  attendance  on  such  judge,  to 
discharge,  without  further  remuneration,  the  duties  of 
crier  in  court  or  on  circuit,  or  of  usher  or  train  bearer.  * 
The  duties  of  chamber  clerks,  so  far  as  relates   to  chamber 
business  transacted  in  chambers  by  judges  appointed  ^^^' 
after  the  commencement  of  this  act,  shall  be  performed 
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Art  €f  1873,    by  officers  of  the  court  in  the  permanent  civil  service 
"•  ^»-^^-     of  the  Crown. 

By  sect.  77,  nothing  in  the  act  contained  is  to  "interfere  with 
the  office  of  marshal  attendinf^  any  commissioner  of  assize." 
The  "personal  officers"  appointed  nnder  this  section  are  ex- 
pressly excepted,  by  sect  85,  from  the  regulations  as  to  pension, 
&C.  contained  in  that  section.  As  to  chamber  clerks,  see  sect  35 
of  the  Act  of  1875,  p.  102, pogt. 


Compensation 
of  offlcen  in 
certain 


80.  Any  existing  officer  attached  to  any  existing 
court  or  judge  whose  jurisdiction  is  abolished  or 
transferred  by  this  act,  who  is  paid  out  of  fees  and 
whose  emoluments  are  affected  by  the  passing  of  this 
act,  shall  be  entitled  to  prefer  a  claim  to  the  treasury ; 
and  the  ti*easury,  if  it  shall  consider  his  claim  to  be 
established,  shall  have  power  to  award  to  him  such 
sum,  either  by  way  of  compensation,  or  as  an  addition 
to  his  salar}%  as  it  thinks  just,  having  regard  to  the 
tenure  of  office  by  such  officer  and  to  the  other  circum- 
stances of  the  case. 

By  sect.  100,  "existing"  means  "existing  at  the  time  appointed 
for  the  commencement  of  the  act,"  i.e.  November  2nd,  1874. 
This  date  mnst  now  be  read  as  November  1st,  1875.  See  Act 
of  1875,  sect  2. 


Doau*  as  to  81.  Where  a  doubt  exists  as  to  the  position  under 
vfflco^  this  act  of  any  existing  officer  attached  to  any  exist- 
ing court  or  judge  affected  by  this  act,  such  doubt 
may  be  determined  by  rules  of  court :  subject  to  this 
proviso,  that  such  rules  of  court  shall  not  alter  the 
tenure  of  office,  rank,  pension  (if  any),  or  salary  of 
such  officer,  or  require  him  to  perform  any  duties 
other  than  .duties  analogous  to  those  which  he  has 
already  performed. 


Commls- 
sionen  for 
oath*. 


82.  Every  person  who  at  the  commencement  of 
this  act  shall  be  authorized  to  administer  oaths  in  any 
of  the  courts  whose  jurisdiction  is  hereby  transferr^ 
to  the  High  Court  of  Justice  shall  be  a  commissioner 
to  administer  oaths  in  all  causes  and  matters  what- 
soever which  may  from  time  to  time  be  depending  in 
the  said  High  Court  or  in  the  Court  of  Appeal. 

"  Commissioners  to  take  oaths  or  affidaTits''  haye  been  already 
attached  to  the  Supreme  Ck>nrt  by  sect.  77,  of  which  in  that 
respect  this  section  is  an  amplification,  except  that  sect.  77 
inclndes  the  Conrt  of  Appeal.  The  effect  of  the  two  sections 
together  is  to  make  an  oaths'  commissioner  in  any  of  the  old 
courts  an  oaths'  commissioner  in  all  the  new  ones  indiscrimi- 
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natelr.    Tho  original  jarisdiction  of  the  Lord  Chancellor  or    Actqfisn, 
Masters  in  Lonacj,  however,  not  being  a  transferred  jarisdiction     **•  ^'  ^' 
(see  sect.  17,  sub-sect.  3,  sect.  18,  sub-sect.  5),  the  power  to 
administer  oaths  in  lunacy  will  remain  in  the  commissioners  for 
oaths  in  luiiac}'  alone. 

By  sect.  84.  "  all  commissioners  to  take  oaths  or  affidavits"  in 
the  Supreme  Court  shall  be  appointed  by  the  Lord  Chancellor. 

83.  There  shall  he  attached  to  the  Supreme  Court  ofSciai  re- 
permanent  officers  to  he  called  official  referees,  for  the  J^nted^ 
trial  of  such  questions  as  shall  under  the  provisions  of 

this  act  be  directed  to  be  tried  by  such  referees.  The 
number  and  the  qualifications  of  the  persons  to  be  so 
appointed  from  time  to  time,  and  the  tenure  of  their 
offices,  shall  be  determined  by  the  Lord  Chancellor, 
with  the  concurrence  of  the  presidents  of  the  divisions 
of  the  High  Court  of  Justice,  or  a  majority  of  them 
(of  which  majority  the  Lord  Chief  Justice  of  England 
shall  be  one),  and  with  the  sanction  of  the  treasuiy. 
Such  official  referees  shall  perform  the  duties  en- 
trusted to  them  in  such  places,  whether  in  London  or 
in  the  country,  as  may  from  time  to  time  be  directed 
or  authorized  by  any  order  of  the  said  High  Court 
or  of  the  Court  of  Appeal ;  and  all  proper  and  reason- 
able travelling  expenses  incurred  by  them  in  the  dis- 
charge of  their  duties  shall  be  paid  by  the  treasury 
out  of  moneys  to  be  provided  by  parliament. 

The  official  referees  are,  under  the  third  paragraph  of  sect.  84, 
to  be  appointed  by  the  Lord  Chancellor.  The  salary  attached 
to  the  office  is,  under  sect.  85,  to  be  determined  by  the  treasury, 
with  the  Lord  Chancellor's  concurrence. 

The  following  four  barristers  have  been  appointed  official 
referees: — Mr.  G,  M.  Dowdeswell,  Q.C. ;  Mr.  James  Anderson, 
Q.C. ;  Mr.  C.  ^L  Bonpell ;  and  Mr.  H.  W.  Verey.  As  to  distri- 
bution of  business  amongst  official  referees,  see  Ord.  XXXVI., 
Rule  29a,  p.  214;  and  as  to  fees,  see  Lord  Chancellor's  Order, 
p.  41C,  post,  of  Feb.  1876. 

84.  Subject  to  the  provisions  in  this  act  contained  DutiM,  ap- 
with  respect  to  existing  officers  of  the  courts  whose  Sd^JSSStni 
jurisdiction   is   hereby  transfeiTed   to    the   Supreme  ofomcetBoi 
Court,  there  shall  be  attached  to  the  Supreme  Court  court.™* 
such  officers  as  the  Lord  Chancellor  with  the  con- 
currence of  the  presidents  of  the  divisions  of  the  High 

Court  of  Justice,  or  the  major  part  of  them,  of  which 
majority  the  Lord  Chief  Justice  of  England  shall  be 
one,  and  with  the  sanction  of  the  treasury,  may  from 
time  to  time  determine. 

Such  of  the  said  several  officers  respectively  as  may 
be  thought  necessary  or  proper  for  the  performance  of 


64 


ACT  OP  1873,  88.  84,  85. 


^rf  0/1873, 
SJ!.  84.  8.*}. 


Appointment 
of  ofllccrt. 


Removal  of 
officers. 
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pensions  of 
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any  special  duties,  with  respect  either  to  the  Supreme 
Court  generally,  or  with  respect  to  the  High  Court  of 
Justice  or  the  Court  of  AppeaJ,  or  with  respect  to  any 
one  of  the  divisions  of  the  said  High  Court,  or  with 
respect  to  any  particular  judge  or  judges  of  either  of 
the  said  courts,  may  by  the  same  authority,  and  with 
the  like  sanction  as  aforesaid,  be  attached  to  the  said 
respective  courts,  divisions,  and  judges  accordingly. 

All  officers  assigned  to  perform  duties  with  respect 
to  the  Supreme  Court  generally,  or  attached  to  the 
High  Court  of  Justice,  or  the  Court  of  Appeal,  and 
all  commissioners  to  take  oaths  or  affidavits  in  the 
Supreme  Court,  shall  be  appointed  by  the  Lord 
Chancellor. 

All  officers  attached  to  the  Chancery  Division  of 
the  said  High  Court,  who  have  been  heretofore  ap- 
pointed by  the  Master  of  the  Rolls,  shall  continue, 
while  so  attached,  to  be  appointed  by  the  Master  of 
the  Rolls. 

All  other  officers  attached  to  any  division  of  the 
said  High  Court  shall  be  appointed  by  the  president 
of  that  division. 

All  officers  attached  to  any  judge  shall  be  appointed 
by  the  judge  to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  such 
officers  attached  to  the  person  of  a  judge  as  are  herein- 
before declared  to  bo  removable  by  him  at  his 
pleasure),  may  be  removed  by  the  person  having  the 
right  of  appointment  to  the  office  held  by  him,  with 
the  approval  of  the  Lord  Chancellor,  for  reasons  to  bo 
assigned  in  the  order  of  removal. 

The  authority  of  the  Supreme  Court  over  all  or  any 
of  its  officers  may  be  exercised  in  and  by  the  said 
High  Court  and  the  said  Court  of  Appeal  respectively, 
and  also  in  the  case  of  officers  attached  to  any  division 
of  the  High  Court  by  the  president  of  such  division, 
with  respect  to  any  duties  to  be  discharged  by  them 
respectively. 

85.  There  shall  bo  paid  to  every  official  referee  and 
other  salaried  officer  appointed  in  pursuance  of  this  act 
such  salary  out  of  moneys  to  be  provided  by  parliament 
as  may  be  determined  by  the  treasury  with  the  concur- 
rence of  the  Lord  Chancellor. 

An  officer  attached  to  the  person  of  a  judge  shall  not 
be  entitled  to  any  pension  or  compensation  in  respect 
of  his  retirement  from  or  the  abolition  of  his  office, 
except  so  far  as  he  may  be  entitled  thereto  indepen- 
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dently  of  this  act ;  but  every  other  officer  to  be  hereafter    Act  qf  isrs, 

appointed  in  pursuance  of  this  part  of  this  act,  and 1- 

vhoee  whole  time  shall  be  devoted  to  the  duties  of  his 
office,  shall  be  deemed  to  be  employed  in  the  permanent 
civil  service  of  her  Majesty,  and  shall  be  eu titled,  as 
such,  to  a  pension  or  compensation  in  the  same  manner, 
and  upon  the  same  terms  and  conditions,  as  the  other 
permanent  civil  servants  of  her  Majesty  are  entitled  to 
pension  or  compensation. 

For  the  civil  senrice  snpcrannnation  allowance  and  compensa-  Rapenuniua- 
rion  on  loss  of  office,  see  4  &  5  Will.  4,  c.  24 ;  22  Vict.  c.  26,  and  "^n. 
23  &  24  Vict  c.  89.  The  ordinary  scale  fixed  bj  sect.  2  of 
22  Vict.  c.  26  (The  Sapcrannuation  Act,  1859)  is,  after  ten 
years'  serrice,  ten-sixtieths  of  the  salary  of  the  office  vacated, 
with  one  additional  sixtieth  of  snch  salary  for  every  year  of 
service  up  to  the  fortieth.  For  the  procedure  before  the  act  as 
to  the  saperannnation  allowances  of  officers  of  courts  of  justice, 
see  29  &  30  Vict.  c.  68. 

The  officers  attached  to  the  person  of  a  judge  excluded  from 
the  operation  of  this  section  are  those  mentioned  in  sect.  79,  ante. 

86.  Subject  to  the  provisions  hereinbefore  contained,  ratrona^ 
any  rights  of  patronage  and  other  rights  or  powers  Jrovidedior^ 
iucident  to  any  court,  or  to  the  office  of  any  judge  of 

any  court  whose  jurisdiction  is  transferred  to  the  said 
High  Court  of  Justice,  or  to  the  said  Court  of  Appeal, 
in  respect  of  which  rights  of  patronage  or  other  rights 
or  powers  no  provision  is  or  shall  be  otherwise  made 
by  or  under  the  authority  of  this  act,  shall  be  exercised 
as  follows,  that  is  to  say :  if  incident  to  the  office  of 
any  existing  judge  shall  continue  to  be  exercised  by 
such  existing  judge  during  his  continuance  in  office 
as  a  judge  of  the  said  High  Court  or  of  the  Court  of 
Appeal,  and  after  the  death,  resignation,  or  removal 
from  office  of  such  existing  judge  shall  be  exercised 
in  such  manner  as  her  Majesty  may  by  sign  manual 
direct, 

87.  From  and  after  the  conmiencement  of  this  act  solicitors  and 
all  persons  admitted  as  solicitors,  attorneys,  or  proctors  *''^™*^**- 
of  or  by  law  empowered  to  practise  in  any  court,  the 
jurisdiction  of  which  is  hereby  transferred  to  the  High 

Court  of  Justice  or  the  Court  of  Appeal,  shall  be  called 
solicitors  of  the  Supreme  Court,  and  shall  be  entitled  "  soUcitore  of 
to  the  same  privileges  and  be  subject  to  the  same  obli-  court.^^ 
gations,  so  far  as  circumstances  will  permit,  as  if  this 
act  had  not  passed ;  and  aU  persons  who  from  time  to 
time,  if  this  act  had  not  passed,  would  have  been  en- 
titled to  be  admitted  as  solicitors,  attorneys,  or  proctors 
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of  or  been  by  law  empowered  to  practise  in  any  such 
courts,  shall  be  entitled  to  be  admitted  and  to  bo  called 
solicitors  of  the  Supremo  Court,  and  shall  bo  admitted 
by  the  Master  of  the  Rolls,  and  shall,  as  far  as  circum- 
stances will  permit,  be  entitled  as  such  solicitors  to 
the  same  privileges  and  be  subject  to  the  same  obliga- 
tions as  if  this  act  had  not  passed. 

Any  solicitors,  attorneys,  or  proctors  to  whom  this 
section  applies  shall  be  deemed  to  be  oiTicers  of  the 
Supreme  Court ;  and  that  court,  and  the  High  Court 
of  Justice,  and  the  Court  of  Appeal  respectively,  or 
any  division  or  judge  thereof,  may  exercise  the  same 
jurisdiction  in  respect  of  such  solicitors  or  attorneys 
as  any  one  of  her  Majesty's  superior  courts  of  law  or 
equity  might  previously  to  the  passing  of  this  act  have 
exercised  in  respect  of  any  solicitor  or  attorney  ad- 
mitted to  practise  therein. 

By  the  Legal  Practitioners  Act,  1876  (39  &  40  Vict.  c.  66), 
solicitors  may  appear  as  proctors  in  the  provincial  courts  of 
Canterbury  and  York. 
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Part  VI. 
Jurisdiction  of  Inferior  Courts. 

88.  It  shall  be  lawful  for  her  Majesty  from  time  to 
time  by  order  in  council  to  confer  on  any  inferior 
court  of  civil  jurisdiction,  the  same  jurisdiction  in 
equity  and  in  admiralty,  respectively,  as  any  county 
court  now  has,  or  may  hereafter  have,  and  such  juris- 
diction, if  and  when  conferred,  sliall  bo  exercised  in 
the  manner  by  this  act  directed. 

No  order  in  council  under  this  section  has  as  yet  (January, 
1877)  been  issued. 

By  28  &  29  Vict.  c.  99,  county  courts  have  certain  jurisdiction 
in  equity  where  the  claim  in  or  subject-matter  of  the  suit  does 
not  exceed  500Z.;  and  by  31  &  32  Vict  c.  71,  any  county  court 
may  have  jurisdiction  conferred  on  it  by  order  in  council  to  try 
claims  for  salvage  or  damage  to  cargo,  or  damage  by  collision, 
not  exceeding  8001.  and  for  towage,  necessaries,  or  wages,  not 
exceeding  1502.,  and  also  claims  of  that  nature  to  an  nnUmited 
amount  by  consent  of  parties.  The  jurisdiction  in  Admiralty 
was  further  extended  by  32  &  33  Vict.  c.  CI,  to  claims  not 
exceeding  3002.  arising  out  of  charter-parties,  &c. 

89.  Every  inferior  court  which  now  has  or  which 
may  after  the  passing  of  this  act  have  jurisdiction  in 
equity,  or  at  law  and  in  equity,  and  in  admiralty 
respectively,  shall,  as  regards  all  causes  of  action 
within  its  jurisdiction  for  the  time  being,  have  power 
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court,  such  relief,  redress,  or  remedy,  or  combination 
of  remedies,  either  absolute  or  conditional,  and  shall 
in  every  such  proceeding  give  such  and  the  like  eifect 
to  every  ground  of  defence  or  counter-claim,  equitable 
or  legal  (subject  to  the  provision  next  hereinafter  con- 
tained), in  as  full  and  ample  a  manner  as  might  and 
ought  to  be  done  in  the  like  case  by  the  High  Court 
of  Justice. 

For  the  concnrrent  administration  of  law  and  equity  pre- 
ficribed  by  this  section  to  all  county  conrts,  and  to  such  other 
inferior  courts  as  may  bate  the  jurisdiction  mentioned  in  sect.  88 
conferred  upon  them,  see  sect.  25  and  note,  pp.  22 — 28. 

90.  Where    in    any  proceeding   before  any   such  Defence  lu 
inferior  court  any  defence  or  counter-claim   of  the  {ny^^fng""^ 
defendant  involves  matter  beyond  the  jurisdiction  of  matter 
the  court,  such  defence  or  counter-claim   shall  not  SStion.^"'**" 
affect  the  competence  or  the  duty  of  the  court  to 
dispose  of  the  whole  matter  in  controversy  so  far  as 

relates  to  the  demand  of  the  plaintiff  and  the  defence 
thereto,  but  no  relief  exceeding  that  which  the  court 
has  jurisdiction  to  administer  shall  be  given  to  the 
defendant  upon  any  such  counter-claim :  Provided 
always,  that  in  such  case  it  shall  be  lawful  for  the 
High  Court,  or  any  division  or  judge  thereof,  if  it 
shall  be  thought  fit,  on  the  application  of  any  party  to 
the  proceeding,  to  order  that  the  whole  proceeding  be 
transferred  from  such  inferior  court  to  the  High 
Court,  or  to  any  division  thereof;  and  in  such  case  the 
record  in  such  proceeding  shall  be  transmitted  by  the 
registrar,  or  other  proper  officer,  of  the  inferior  court 
to  the  said  High  Court;  and  the  same  shall  thence- 
forth be  continued  and  prosecuted  in  the  said  High 
Court  as  if  it  had  been  originally  commenced  therein. 

The  application  of  a  party  for  transfer  under  this  section  must 
be  bv  snmmons  and  not  ex  parte.  (Per  Lindley,  J.,  at  chambers, 
BittI  p.  94.) 

91.  The  several  rules  of  law  enacted  and  declared  New  rnies 
by  this  act  shall  be  in  force  and  receive  effect  in  all  Jp^y  t^^u 
courts  whatsoever  in  England,  so  far  as  the  matters  to  courts. 
which  such  rules  relate  shall  be  respectively  cognizable 

by  such  courts. 

For  "the  several  rules  of  law"  applied  to  all  courts  by  this 
section,  see  sect.  25  and  note,  pp.  22 — 28. 

For  the  Consolidated  County  Court  Bules,  1876,  which  give 
effect  to  this  and  the  preceding  section,  see  Pollock  &  NicoVs 
Cbnnty  Conrt  Acts,  ed.  8. 
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Part  VII. 
Miscellaneous  Provisions, 

92.  All  books,  documents,  papers,  and  chattels  in 
the  possession  of  any  court,  the  jurisdiction  of  which 
is  hereby  transferred  to  the  High  Court  of  Justice  or 
to  the  Court  of  Appeal,  or  of  any  officer  or  person 
attached  to  any  such  court,  as  such  officer,  or  by 
reason  of  his  being  so  attacbed,  shall  be  transferred  to 
the  Supreme  Court,  and  shall  be  dealt  with  by  such 
officer  or  person  in  such  manner  as  the  High  Court 
of  Justice  or  the  Court  of  Appeal  may  by  order 
direct;  and  any  person  failing  to  comply  with  any 
order  made  for  the  purpose  of  giving  effect  to  this 
section  shall  be  guilty  of  a  contempt  of  the  Supreme 
Court. 

93.  This  act,  except  as  herein  is  expressly  directed, 
shall  not,  unless  or  until  other  commissions  are  issued 
in  pursuance  thereof,  affect  the  circuits  of  the  judges 
or  the  issue  of  any  commissions  of  assize,  nisi  prius, 
oyer  and  terminer,  gaol  delivery,  or  other  commissions 
for  the  discharge  of  civil  or  criminal  business  on  cir- 
cuit or  otherwise^  or  any  patronage  vested  in  any 
judges  going  circuit,  or  the  position,  salaries,  or  duties 
of  any  officers  transferred  to  the  Supreme  Court  who 
are  now  officers  of  the  superior  courts  of  common 
law,  and  who  perfoi*m  duties  in  relation  to  either  the 
civil  or  criminal  business  transacted  on  circuit. 

By  sect.  16,  sab-sect.  2,  the  jnrisdiction  of  the  coart  created  by 
the  commissions  mentioned  in  this  section  is  transferred  to  the 
High  Court  of  Justice,  and  by  sect.  29,  commissions  of  assize 
ma;^  be  issued,  assigning  to  any  jndge  the  duty  of  trying  causes 
"  within  any  place  or  district  specially  fixed  for  the  purpose." 

For  the  power  to  regulate  circuits  by  order  in  council,  see  Act 
of  1875,  sect.  23,  p.  89,  and  note. 

94.  This  act,  except  so  far  as  herein  is  expressly 
directed,  shall  not  affect  the  office  or  position  of  Lord 
Chancellor;  and  the  officers  of  the  Lord  Chancellor 
shall  continue  attached  to  him  in  the  same  manner  as 
if  this  act  had  not  passed ;  and  all  duties,  which  any 
officer  of  the  Court  of  Chancery  may  now  be  required 
to  perform  in  aid  of  any  duty  whatsoever  of  the  Lord 
Clmncellor,  may  in  like  manner  be  required  to  be  per- 
formed by  such  officer  when  transferred  to  the  Supremo 
Court,  and  by  his  successors. 
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95.  This  act,  except  so  far  as  is  herein  expressly  Acto/isiz, 
directed,  shall  not  affect  the  offices,  position,  or  functions  **•  »g~ioo. 
of  the  Chancellor  of  the  county  palatine  of  Lancaster,  aavin^  as  to 

Chanoellorof 

96.  The  Chancellor  of  the  Exchequer  shall  not  ho  gating  aa  to 
a  judge  of  the  High  Court  of  Justice,  or  of  the  Court  ChanceUor  of 
of  Appeal,  and  shall  cease  to  exercise  any  judicial  chequer, 
functions  hitherto  exercised  by  him  as  a  judge  of  the 

Court  of  Exchequer ;  but  save  as  aforesaid  he  shall 
remain  in  the  same  position  as  to  duties  and  salary, 
and  other  incidents  of  his  office,  as  if  this  act  had  not 
passed.  The  same  order  and  course  with  respect  to  and  appoint- 
the  appointment  of  sherifis  shall  be  used  and  observed  £^ub! 
in  the  Exchequer  Division  of  the  said  High  Court  as 
has  been  heretofore  used  and  observed  in  the  Com't 
of  Exchequer. 

97.  IN'othing  in  this  act  contained  shall  affect  the  saving  as  to 
office  of  Lord  Treasurer,  except  that  any  Lord  Trea-  lH!^^^ 
surer  shall  not  hereafter  exercise  any  judicial  functions  <>^«  ^  tbe 
hitherto  exercised  by  him  as  a  judge  of  the  Court  of  ^'S^  **' 
Exchequer;  and  nothing  in  this  act  shall  affect  the 

office  of  the  receipt  of  the  exchequer. 

98.  When  the  Great  Seal  is  in  commission,  the  lords  rrortsioaaM 
commissioners  shall  represent  the  Lord  Chancellor  for  H^SmS^I. 
the  purposes  of  this  act,  save  that  as  to  the  presidency  vaiuUm. 

of  the  Court  of  Appeal,  and  the  appointment  or  ap- 
proval of  officers,  or  the  sanction  to  any  order  for  the 
removal  of  officers,  or  any  other  act  to  which  the  con- 
currence or  presence  of  the  Lord  Chancellor  is  hereby 
made  necessary,  the  powers  given  to  the  Lord  Chan- 
cellor by  this  act  may  be  exercised  by  the  senior  lord 
commissioner  for  the  time  being. 

99.  From  and  after  the  conunencement  of  this  act,  rmriwum  a« 
the  counties  palatine  of  Lancaster  and  Durham  shall  %^n^' 
respectively  cease  to  be  counties  palatine,  so  far  as  re-  e'WBtiM  f«ia' 
spects  the  issue  of  commissions  of  assize,  or  other    °*' 

like  commissions,  bat  not  further  or  otherwise;  and 
all  such  conunissions  may  be  issued  for  the  trial  of  all 
causes  and  matters  within  such  counties  respectively 
in  the  same  manner  in  all  respects  as  in  any  otlier 
counties  of  England  and  Wales. 

100.  In  the  construction  of  this  act,  nnJess  there  is  '"''^T*'*^ 
anything  in  the  subject  or  context  repugnant  thereto,     "** 
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the  several  words  hereinafter  mentioned  shall  have,  or 
include,  the  meanings  following :  (that  is  to  say) — 

"Lord  Chancellor"  shall  include  Lord  Keeper  of 
the  Great  Seal ; 

"The  High  Court  of  Chancery"  shall  include  the 
Lord  Chancellor ; 

"  The  Court  of  Appeal  in  Chancery"  shall  include 
the  Lord  Chancellor  as  a  judge  on  rehearing  or 
appeal ; 

"  London  Court  of  Bankruptcy'*  shall  include  the 
chief  judge  in  bankruptcy  ; 

"  The  Treasury  "  shall  mean  the  Commissioners  of 
her  Majesty's  Treasury  for  the  time  being,  or 
any  two  of  them  ; 

"  Rules  of  Court"  shall  include  forms ; 

"  Cause"  shall  include  any  action,  suit,  or  other 
original  proceeding  between  a  plaintiff  and  a 
defendant,  and  any  criminal  proceeding  by  the 
crown  ; 

**  Suit"  shall  include  action  ; 

"  Action  "  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  pre- 
scribed by  rules  of  court ;  and  shall  not  include 
a  criminal  proceeding  by  the  crown  ; 

"  Plaintiff"  shall  include  every  person  asking  any 
relief  (otherwise  than  by  way  of  counter-claim 
as  a  defendant)  against  any  other  person  by  any 
form  of  proceeding,  whether  the  same  be  taken 
by  action,  suit,  petition,  motion,  summons  or 
otherwise ; 

"  Petitioner"  shall  include  every  person  making  any 
application  to  the  court,  either  by  petition,  mo- 
tion, or  summons,  otherwise  than  as  against  any 
defendant ; 

"Defendant"  shall  include  every  person  served 
with  any  writ  of  summons  or  process,  or  served 
with  notice  of,  or  entitled  to  attend  any  proceed- 
ings ; 

"Party"  shall  include  every  person  served  with 
notice  of,  or  attending  any  proceeding,  although 
not  named  on  the  record ; 

"Matter"  shall  include  every  proceeding  in  the 
court  not  in  a  cause ; 

"Pleading"  shall  include  any  petition  or  summons, 
and  also  shall  include  the  statements  in  writing 
of  the  claim  or  demand  of  any  plaintiff,  and  of  the 
defence  of  any  defendant   thereto,   and  of  the 
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reply  of  the  plaintiff  to  any  counter-claim  of  a   Acto/is'9, 
defendant;  '•^^- 

''  Judgment"  shall  include  decree ; 

**  Order"  shall  include  rule ; 

'^  Oath"  shall  include  solemn  affirmation  and  statu- 
tory declaration ; 

*^  Crown  cases  reserved"  shall  mean  such  questions 
of  law  reserved  in  criminal  trials  as  are  men- 
tioned in  the  act  of  the  eleventh  and  twelfth 
years  of  her  Majesty's  reign,  chapter  seventy- 
eight  ; 

**  Pension "  shall  include  retirement  and  super- 
annuation allowance ; 

*'  Existing "  shall  mean  existing  at  the  time  ap-  **  Existing." 
pointed  for  the  commencement  of  this  act. 

By  Order  LXIII.  (p.  2G4)  the  provisions  of  this  section  apply 
to  the  Knles  of  Conrt. 


[^Schedule  of  Rules  of  Procedure. 
Bepealed,  Act  of  1875,  s.  33,  and  Schedule  2.] 

The  58  roles  of  this  schednle  reappear,  mostly  word  for  word, 
amongst  the  Rules  of  Court  enacted  by  the  schedule  to  the  Act 
of  1876. 


THE 

SUPEEME  COUET  OF  JUDICATURE 

ACT,  1876. 


38  &  39  Vict.  c.  77. 

An  Act  to  amend  and  extend  the  Supreme  Court  o/ 
Judicature  Act,  1873.  [11th  August,  1875.] 

Whebea.8  it  is  expedient  to  amend  and  extend  the 
Supreme  Court  of  Judicature  Act,  1873  : 

Be  it  therefore  enacted  bj  the  Queen's  most  Excel- 
lent Majestj,  by  and  with  the  adrice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

1.  This  act  shall,  so  far  as  is  consistent  with  the  Act  to  be 
tenor  thereof,  be  construed  as  one  with  the  Supreme  JJJ'^t^^ct 
Court  of  Judicature  Act,  1873,  (in  this  act  referred  to  of  isra. 

as  the  principal  act^)  and  together  with  the  principal 
act  may  be  cited  as  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875,  and  this  act  may  be  cited  sepa- 
rately as  the  Supreme  Court  of  Judicature  Act,  1875. 

For  the  prindpal  changes  in  the  Act  of  1873  effected  hy  the 
preseDt  act,  see  sects.  2,  8,  4  and  9.  The  wholly  repealed  por- 
tions of  the  Act  of  1873  are  sects.  6  (constituting  the  Court 
of  Appeal),  9, 10,  25,  sub-sect  1  (by  sect  10  of  this  act),  35,48, 
53,  54  (by  sect  4  of  this  act),  63,  68,  69,  70,  71, 72,  73,  74,  and 
the  whole  of  the  schedule,  which  last  contained  Bales  of  Ck>nrt 
now  embodied  in  the  schednle  to  the  present  act. 

2.  This  act,  except  any  provision  thereof  which  is  commenoe- 
declared  to  take  effect  befbre  the  commencement  of  g|^"|^2^^)f 
this  act,  shall  commence  and  come  into  Operation  on  Pf^^  ^ct 
the  first  day  of  November,  1875.  ^'  ^^•• 

L.F.  E 
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Sections  twenty,  ttcenty-one,  and  fifty-five  of  the 
principal  act  shall  not  commence  or  come  into  opera- 
tion until  the  first  day  of  November,  1876,  and  until 
the  said  sections  come  into  operation,  an  appeal  may 
he  brought  to  the  House  of  Lords  from  any  judgment 
or  order  of  the  Court  of  Appeal  hereinafter  mentioned 
in  any  case  in  which  any  appeal  or  error  might  now 
be  brought  to  the  House  of  Lords  or  to  her  Majesty 
in  council  from  a  similar  judgment,  decree,  or  order 
of  any  court  or  judge  whose  jurisdiction  is  by  the 
principal  act  transferred  to  the  High  Court  of  Jtts* 
tice  or  the  Court  of  Appeal,  or  in  any  case  in  which 
leave  to  appeal  shall  be  given  by  the  Court  of 
Appeal, 

The  portion  italicised  is  repealed  by  sect  24  of  the  Act  of 
3876.  Sect  20  of  the  principal  act  enacted  that  no  appeal 
sfaoald  lie  to  the  House  of  Lords,  and  sects.  21  and  55  provided 
for  the  transfer  of  the  jurisdiction  of  the  Jadicial  G^mmittee  of 
the  Privy  Council  to  the  Court  of  AppeaL 

8.  Whereas  by  section  five  ♦  of  the  principal  act  it  is 
provided  as  follows :  **  That  if  at  the  commencement 
of  this  act,  the  nimiber  of  puisne  justices  and  junior 
barons  who  shall  become  judges  of  the  said  High 
Court  shall  exceed  twelve  in  the  whole,  no  new  judge 
of  the  said  High  Court  shall  be  appointed  in  the  place 
of  any  such  puisne  justice  or  junior  baron  who  shall 
die  or  resign  while  such  whole  number  shall  exceed 
twelve,  it  being  intended  that  the  permanent  number 
of  judges  of  the  said  High  Court  shall  not  exceed 
twenty-one ; "  and  whereas,  having  regard  to  the  state 
of  business  in  the  several  courts  whose  jurisdiction  is 
transferred  by  the  principal  act  to  the  High  Court  of 
Justice,  it  is  expedient  that  the  number  of  judges 
thereof  should  not  at  present  be  reduced :  be  it 
enacted,  that  so  much  of  the  said  section  as  is  herein- 
before recited  shall  be  repealed. 

The  Lord  Chancellor  shall  not  be  deemed  to  be  a 
permanent  judge  of  that  court,  and  the  provisions  of 
the  said  section  relating  to  the  appointment  and  style 
of  the  judges  of  the  said  High  Court  shall  not  applj 
to  the  Lord  Chancellor. 

By  15  &  16  Vict  c.  80,  s.  60,  the  Lord  Chancellor  may  deliver 
written  judgment  within  six  weeks  after  resignation. 

4.  Her  Majesty's  Court  of  Appeal  in  this  act  and 
in  the  principal  act  referred  to  as  the  Court  of  Appeal 
shall  be  constituted  as  follows :  there  shall  be  &ve 
ex  officio  judges  thereof,  and  also  so  many  ordinary 
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judges,  not  exceeding  three  at  any  one  time  (a),  as  her    Aeto/i»is, 
Majesty  shall  from  time  to  time  appoint.  ***' 

The  ex  officio  judges  shall  be  the  Lord  Chancellor,  Ex  officio 
the  Lord  Chief  Justice  of  England,  the  Master  of  the  ^'"'*^- 
Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
and  the  Lord  Chief  Baron  of  the  Exchequer. 

The  first  ordinary  judges  of  the  said  court  shall  he  ordinaiy 
the  present  Lords  Justices  of  Appeal  in  Chancery,  ^^^^ 
and  such  one  other  person  as  her  Majesty  may  be 
pleased  to  appoint  by  letters  patent.  Such  appoint- 
ment may  be  made  either  before  or  after  the  com- 
mencement of  this  act,  but  if  made  before  shall  take 
effect  at  the  commencement  of  the  act. 

The  ordinary  judges  of  the  Court  of  Appeal  shall  style. 
be  styled  Justices  of  Appeal. 

The  Lord  Chancellor  may  by  writing  addressed  to  Additional 
the  president  of  any  one  or  more  of  the  following  ^'*^«** 
divisions  of  the  High  Court  of  Justice,  that  is  to 
say,  the  Queen's  Bench  Division,  the  Common  Fleas 
Division,  the  Exchequer  Division,  and  the  Probate, 
Divorce,  and  Admiralty  Division,  request  the  attend-  Not  to  be 
ance  at  any  time,  except  during  the   times  of  the  5ariSr"S? 
spring  or  summer  circuits,  of  an  additional  judge  from  cults. 
such  division  or  divisions  (not  being  ex  officio  judge 
or  judges  of  the  Court  of  Appeal)  at  the  sittings  of 
the  Court  of  Appeal,  and  a  judge,  to  be  selected  by 
the  division  from  which  his  attendance  is  requested, 
shall  attend  accordingly. 

£very  additional  judge,  during  the  time  that  he 
attends  the  sittings  of  her  Majesty's  Court  of  Appeal, 
shall  have  all  the  jurisdiction  and  powers  of  a  judge 
of  the  said  Court  of  Appeal,  but  he  shall  not  otherwise 
be  deemed  to  be  a  judge  of  the  said  court,  or  to  have 
ceased  to  be  a  judge  of  the  division  of  the  High  Court 
of  Justice  to  which  he  belongs. 

Section  fifty-four*  of  the  principal  act  is  hereby  •Pagow. 
repealed,  and  instead  thereof  the  following  provision 
shall  take  efiect:    No  judge  of  the   said  Court  of  Jadges  not  to 
Appeal  shall  sit  as  a  judge  on  the  hearing  of  an  appeal  fr^m^their*^^ 
firom  any  judgment  or  order  made  by  himself,  or  made  o^njudg- 
by  any  divisional  court  of  the  High  Court  of  which  he  ™^° 
was  and  is  a  member. 

Whenever  the  office  of  an  ordinary  judge  of  the 
Court  of  Appeal  becomes  vacant,  a  new  judge  may  be 
appointed  thereto  by  her  Majesty  by  letters  patent. 

The  Coart  of  Appeal  established  by  this  section  is  an  inter- 

(a)  Bepealed:  Act  of  1876, 8. 19,  i>.  113. 
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Attt^lSK,    mediate  one,  whereas  that  originalljr  establiahed  by  the  Act  of 
<•  ^-  1873  (sect  6,  p.  4)  was  a  court  of  final  appeai    The  ex  officio 

judges  are  the  same  as  those  named  in  the  Act  of  1873.  Sir 
Richard  Baggallay,  A-G.,  was  appointed  Justice  of  Appeal 
shortly  after  the  passing  of  the  act.  The  power  of  the  Lord 
Chancellor  to  request  the  attendance  of  *' additional "  judges 
sunrives,  notwithstanding  the  appointment  of  three  ''additional 
ordinary"  judges  under  sect  15  of  the  Act  of  1876  (p.  112, 
j?ogt).  (For  the  jurisdiction  of  the  CJourt  of  Appeal,  see  Act  of 
1873,  sect  18,  page  11,  ante.^ 

The  words  '*  and  is "  in  the  last  paragraph  but  one  of  this 
section  must,  it  seems,  be  rejected  as  insensible.  A  judge  may 
sit  on  appeal  from  any  judgment  to  which  he  himself  was  not 
partjr.  {J^h^  r,  Val  de  Traven,  ^e.  Co^  L.  B.,  1  C.  P.  D. 
259;  45  L.  J.,  C.  P.  135.)  In  case  of  a  further  appeal  to  the 
House  of  Lords,  the  restriction  does  not  exist 

5.  All  the  judges  of  the  High  Court  of  Justice,  and 
of  the  Court  of  Appeal  respectively,  with  the  excep- 
tion of  the  Lord  Chancellor,  shall  hold  their  offices 
as  such  judges  respectively  during  good  behaviour, 
subject  to  a  power  of  removal  by  her  Majesty,  on  an 
address  presented  to  her  Majesty  by  both  Houses  of 
Parliament.  No  judge  of  either  of  the  said  courts 
shall  be  capable  of  being  elected  to  or  of  sitting  in  the 
House  of  Commons.  Every  person  appointed  after 
the  passing  of  this  act  to  be  judge  of  either  of  the  said 
courts  (other  than  the  Lord  Chancellor),  when  he 
enters  on  the  execution  of  his  office,  shall  take,  in  the 
presence  of  the  Lord  Chancellor,  the  oath  of  alle- 
giance, and  judicial  oath  as  defined  by  the  Pronussory 
Oaths  Aciy  1868.  The  oaths  to  be  taken  by  the  Lord 
Chancellor  shall  be  the  same  as  heretofore. 

This  section  is  substituted  for  sect  9  of  the  Act  of  1873,  the 
only  material  difference  being  that  the  words  **with  the  excep- 
tion of  the  Lord  Chancellor  "  did  not  occur  in  that  section,  snd 
that  the  words  ''during  good  behaviour''  take  the  place  of 
"for  life,"  the  latter  slight  alteration  being  in  keeping  with  the 
law  as  to  tenure  of  judgeships  as  first  settled  by  12  &  13  WilL  3, 
e.  2,  and  afterwards  by  1  Geo.  8,  c.  23.  The  disqualification 
from  sitting  in  the  House  of  Commons  existed  by  the  common 
law  of  psrliament.  Before  the  present  act,  however,  the 
Master  of  the  Rolls  was  eligible. 
Oathof  jodffe.  For  the  ancient  oath  of  the  judges,  see  20  Edw.  3,  c.  1,  re- 
pealed by  84  &  36  Vict.  c.  48.  By  the  Promissory  Oaths  Act, 
1868  (31  &  32  Vict.  c.  72),  the  form  of  the  oath  of  allegiance 
is :  '*  I  do  swear  that  I  will  be  faithful  and  bear  true 

allegiance  to  her  Majesty  Queen  Victoria,  her  heirs  and  succes- 
sors, according  to  law.  So  help  me  God ;"  and  the  form  of  the 
judicial  oath  is :  "  I  do  swear  that  I  will  well  and  truly 

serve  our  sovereign  lady  Queen  Victoria  in  the  oflSce  of  , 

and  I  will  do  right  to  all  manner  of  people  after  the  laws  and 
usages  of  this  realm,  without  fear  or  favour,  affection  or  iU-will. 
So  help  mc  God.''    By  sects.  5  and  6  of  that  act  the  oaths  of 
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allegiance  and  the  judicial  oath  is  to  be  taken  hj  the  Lord    Act  of  1876, 
Qumcellor,  and  alto  the  official  oatii,  which  is :  "I  do       **•  ^' ^' 

swear  that  I  will  well  and  truly  serve  her  Majesty  Qneen 
Victoria  in  the  office  of  [Lord  Chancellor].  So  help  me  God." 
The  Lord  Chancellor,  though  usoallj,  is  not  necessarily,  a  peer. 
(May's  Pari  Pr.  p.  226.) 

6.  The  Lord  Chancellor  shall  be  president  of  the  praeedenoeot 
Court  of  Appeal ;    the   other  ex   officio   judges    of  Judges. 
the  Court  of  Appeal  shall  rank  in  the  order  of  their 
present  respective  official  precedence.     The  ordinary 

judges  of  the  Court  of  Appeal,  if  not  entitled  to  pre- 
cedence as  peers  or  privy  councillors,  shall  rank 
according  to  the  priority  of  their  respective  appoint- 
ments as  such  judges. 

The  judges  of  the  High  Court  of  Justice  who  are 
not  also  judges  of  the  Court  of  Appeal  shall  rank 
next  afler  the  judges  of  the  Court  of  Appeal,  and, 
among  themselves  (subject  to  the  provisions  in  the 
principal  act  contained  as  to  existing  judges),  accord- 
ing to  the  priority  of  their  respective  appointments. 

With  the  exception  of  the  direction  as  to  the  presidency  of 
the  Lord  Chancellor  (which  was  contained  in  the  repealed 
secL  6  of  the  principal  act),  this  section  is  a  substantial  re- 
enactment  of  the  repealed  sect.  10  of  the  principal  act  for  which 
it  is  sabstitnted. 

For  the  prorisions  of  the  principal  act  as  to  existing  jndges, 
see  sect.  11  of  that  act,  p.  6. 

7.  Any  jurisdiction   usually  vested   in  the  Lords  Lonaey 
Justices  of  Appeal  in  Chancery,  or  either  of  them,  in  i^^^S?**" 
relation  to  the  persons  and  estates  of  idiots,  lunatics,  Juftioesof 
and  persons  of  unsound  mind,  shall  be  exercised  by  cLsoMry. 
such  judge  or  judges  of  the  High  Court  of  Justice  or 

Court  of  Appeal  as  may  be  intrusted  by  the  sign 
manual  of  her  Majesty  or  her  successors  with  the  care 
and  commitment  of  the  custody  of  such  persons  and 
estates;  and  all  enactments  referring  to  the  Lords 
Justices  as  so  intrusted  shall  be  construed  as  if  such 
judge  or  judges  so  intrusted  had  been  named  therein 
instead  of  such  Lords  Justices :  Provided  that  each  of 
the  persons  who  may  at  the  commencement  of  the 
principal  act  be  Lords  Justices  of  Appeal  in  Chancery 
t^haU,  during  such  time  as  he  continues  to  be  a  judge 
of  the  Court  of  Appeal,  and  is  intrusted  as  aforesaid, 
retain  the  jurisdiction  vested  in  him  in  relation  to 
such  persons  and  estates  as  aforesaid. 

By  sect  17,  snb-sect.  3,  of  the  principal  act  (p.  10),  the  jnris- 
diction  of  the  Lord  Chancellor  and  Lords  Justices  in  lanacy  is 
expressly  excepted  &om  transfer  to  the  High  Court;  and  by 
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sect.  18,  snb-sect  5  (p.  11),  the  appellate  jurisdiction  of  the  Privr 
Ccnncil  in  lunacy  is  transferred  to  the  Court  of  Appeal.  The 
original  jurisdiction  in  lunacy  of  the  Lord  Chancellor,  when 
intrusted  by  the  sign  manual  with  the  care  of  lunatics,  is  un- 
affected by  either  the  principal  act  or  this  act,  and  that  of  the 
existing  Lords  Justices  is  also  unaffected  so  long  as  they  con- 
tinue so  intrusted.  (See  15  &  16  Vict.  c.  87,  s.  16  ;  16  &  17 
Vict.  c.  70,  s.  2,  and  30  &  31  Vict.  c.  87,  s.  13.)  The  appellate 
jurisdiction  in  lunacy  is,  by  sect.  18,  sub-sect.  5,  of  the  principal 
act,  transferred  to  the  Court  of  Appeal. 

8.  Whereas  by  section  eleven  of  the  principal  act 
it  is  provided  as  follows :  "  Every  existing  judge  who 
is  by  this  act  made  a  judge  of  the  High  Court  of 
Justice  or  an  ordinary  judge  of  the  Court  of  Appeal 
shall,  as  to  tenure  of  office,  rank,  title,  salary,  pension, 
patronage,  and  powers  of  appointment  or  dismissal, 
and  all  other  privileges  and  disqualifications,  remain 
in  the  same  condition  as  if  this  act  had  not  passed ; 
and,  subject  to  the  change  effected  in  their  jurisdiction 
and  duties  by  or  in  pursuance  of  the  provisions  of 
this  act,  each  of  the  said  existing  judges  shall  be 
capable  of  performing  and  liable  to  perform  all  duties 
which  he  would  have  been  capable  of  performing  or 
liable  to  perform  in  pursuance  of  any  act  of  parliament, 
law,  or  custom  if  this  act  had  not  passed.  No  judge 
appointed  before  the  passing  of  this  act  shall  be  re- 
quired to  act  under  any  commission  of  assize,  nisi 
prius,  oyer  and  terminer,  or  gaol  delivery,  unless  he 
was  so  liable  by  usage  or  custom  at  the  commence- 
ment of  this  act : " 

And  whereas  the  judge  of  the.IIigh  Court  of  Ad- 
miralty is  by  the  principal  act  *  appointed  a  judge  of 
the  High  Court  of  Justice: 

And  whereas  such  judge  is,  as  to  salary  and  pension, 
inferior  in  position  to  the  other  puisne  judges  of  the 
superior  courts  of  common  law,  but  holds  certain  eccle- 
siastical and  other  offices  in  addition  to  the  office  of 
judge  of  the  High  Court  of  Admiralty : 

And  whereas  it  is  expedient  that  such  judge,  if  he 
be  willing  to  relinquish  such  other  offices,  should  be 
placed  in  the  same  position  as  to  rank,  salary,  and 
pension,  as  the  other  puisne  judges  of  the  superior 
courts  of  common  law : 

Be  it  enacted  that — 

If  the  existing  judge  of  the  High  Court  of  Admiralty 
under  his  hand  signifies  to  the  Lord  Chancellor  in 
writing,  before  the  commencement  of  the  principal 
act,  that  he  is  willing  to  relinquish  such  other  offices 
as  aforesaid,  and  does  before  the  commencement  of 
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the  principal  act  resign  all  other  offices  of  emolument  Acto/isis, 
held  bj  him  except  the  office  of  judge  of  the  High*  ^"^ 
Court  of  Admiralty,  he  shall,  from  and  after  the  com- 
mencement of  the  principal  act,  be  entitled  to  the  same 
rank,  salary,  and  peusion  as  if  he  had  been  appointed 
a  judge  of  the  High  Court  of  Justice  immediately  on 
the  commencement  of  the  principal  act,  with  this 
addition,  that,  in  reckoning  service  for  the  purposes  of 
his  pension,  his  service  as  a  judge  of  the  High  Court 
of  Admiralty  shall  be  reckoned  in  the  same  manner  as 
if  the  High  Court  of  Justice  had  been  established  at 
the  time  of  his  accepting  the  office  of  judge  of  the 
High  Court  of  Admiralty,  and  he  had  continued  from 
such  time  to  be  a  judge  of  the  said  High  Court  of 
Justice. 

The  present  holder  of  the  office  of  registrar  of  her  As  to  extet- 
Majesty  in  ecclesiastical  and  admiralty  causes  shall,  as  {S'LS^SS^ 
respects  any  appeals  in  which  he  would  otherwise  be  ticai  and 
concerned  coming  within  the  cognizance  of  the  Court  SSSf*^ 
of  Appeal,  be  deemed  to  be  an  officer  attached  to  the 
Supreme  Court;  and  the  office,  so  far  as  respects  the 
duties  in  relation  to  such  appeals  as  aforesaid,  shall  bo 
deemed  to  be  a  separate  office  within  the  meaning  of 
section  seventy-seven  of  the  principal  act,  and  may  be 
dealt  with  accordingly.     He  shall  be  entitled,  in  so  far 
as  he  sustains  any  loss  of  emoluments  by  or  in  conse- 
quence of  the  principal  act  or  this  act,  to  prefer  a  claim 
to  the  Treasury  in  tiie  same  manner  as  an  officer  paid 
out  of  fees  whose  emoluments  are  affected  by  the  passing 
of  the  principal  act  is  entitled  to  do  under  section  eighty 
of  the  principal  act.  « 

Subject  as  aforesaid,  the  person  who  is  at  the  time 
of  the  passing  of  this  act  registrar  of  her  Majesty  in 
ecclesiastical  and  admiralty  causes  shall,  notwithstand- 
ing anything  in  the  principal  act  or  this  act,  have  the 
same  i-ank  and  hold  his  office  upon  the  same  tenure 
and  upon  the  same  terms  and  conditions  as  heretofore; 
but  it  shall  bo  lawful  for  her  Majesty  by  order  in  Power  to 
council  made  upon  the  recoirimendation  of  the  Lord  ^^^^  ***^ 
Chancellor,  with  the  concurrence  of  the  Treasury,  to 
Biake,  notwithstanding  anything  contained  in  any  act 
of  parliament,  such  arrangements  with  respect  to  the 
duties  of  the  said  last-mentioned  office,  either  by  abo- 
tition  thereof  or  otherwise,  as  to  her  Majesty  may 
seem  expedient:  Provided  that  such  order  shall  not 
take  efiect  during  the  continuance  in  such  office  of 
the  said  person  so  being  registrar  at  the  time  of  the 
passing  of  the  act,  without  his  assent. 
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Every  judge  of  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  said  High  Court  of  Justice  appointed 
after  the  passing  of  this  act  shall,  so  far  as  the  state 
of  business  in  the  said  division  will  admit,  share  with 
the  judges  mentioned  in  section  thirty-seven*  of  the 
principal  act  the  duty  of  holding  sittings  for  trials  by 
jury  in  London  and  Middlesex,  and  sittings  under 
commissions  of  assize,  oyer  and  terminer,  and  gaol 
delivery. 

9.  The  London  Court  of  Bankruptcy  shall  not  be 
united  or  consolidated  with  the  Supreme  Court  of 
Judicature,  and  the  jurisdiction  of  that  court  shall  not 
be  transferred  under  the  principal  act  to  the  High 
Court  of  Justice,  but  shall  continue  the  same  in  all 
respects  as  if  such  transfer  had  not  been  made  by  the 
principal  act,  and  the  principal  act  shall  be  construed 
as  if  such  union,  consolidation  and  transfer  had  not 
been  made :  Provided  that — 

(1.)  The  office  of  Chief  Judge  in  Bankruptcy  shall 
be  filled  by  such  one  of  the  judges  of  the 
High  Court  of  Justice  appointed  since  the 
passing  of  the  Bankruptcy  Act,  1869,  or, 
with  his  consent,  of  such  one  of  the  judges 
appointed  prior  to  the  passing  of  the  last- 
mentioned  act,  as  may  be  appointed  by  the 
Lord  Chancellor  to  that  office;  and 

(2.)  The  appeal  from  the  London  Court  of  Bank- 
ruptcy shall  lie  to  the  Court  of  Appeal  in 
accordance  with  the  principal  act 

^  The  London  Court  of  Bankrnptcjr  (for  the  constitntion  of 
which  sec  Bankruptcy  Act,  1869  (32  &  33  Vict  c.  71),  Part  HI.) 
was  not  among  the  courts  recommended  hy  the  Jadicatore 
Oonrniissioners  to  be  consolidated  with  the  Supreme  Court  By 
sect.  65  of  the  Bankruptcy  Act,  1869,  the  Chief  Judge  in  Bank- 
ruptcy had  conferred  upon  him  all  the  "powers,  jurisdiction 
and  privileges"  of  a  judge  of  a  superior  court,  and  by  sect.  72  of 
the  Bankruptcy  Act,  1869  (as  to  which  see  Harris  v.  HaUiday, 
L.  R.,  9  C.  P.  668;  43  L.  J.,  C.  P.  360;  30  L.  T.  680;  24  W.  R. 
756,  and  the  cases  there  cited),  no  court  having  jurisdiction  in 
bankruptcy  *'  shall  be  subject  to  be  restrained  m  the  execution 
of  its  powers  by  the  order  of  any  other  court."  The  Court  of 
Bankruptcy  may  stay  an  action  in  the  Supreme  Court.  (^Ex 
parte  JDitton,  L.  B.,  1  Ch.  D.  567,  and  p.  32,  ante.) 

10.  Whereas,  hy  section  twenty-five  of  the  principal 
act,  after  reciting  that  it  is  expedient  to  amend  and 
declare  the  law  to  be  thereafter  administered  in 
England  as  to  the  matters  next  thereinafter  men- 
tioned, certain  enactments  are  made  with  respect  to 
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the  law,  and  it  is  expedient  to  amend  the  said  section:    -^c^*/ J875, 
Be  it  therefore  enacted  as  follows : — 


Sah-section  one  of  clause  twenty-five*  of  the  prin-  •  Page  28. 
cipal  act  is  hereby  repealed,  and  instead  thereof  the 
following  enactment  shall  take  effect;  (that  is  to  say,) 
In  the  administration  by  the  court  of  the  assets  of  any  Administn- 
person  who  may  die  aner  the  commencement  of  this  ^^St^'^ 
act,  and  whose  estate  may  prove  to  be  insufficient  for  ^P' 
the  payment  in  full  of  his  debts  and  liabilities  and  in 
the  winding  up  of  any  company  under  the  Companies 
Acts,  1862  and  1867,  whose  assets  may  prove  to  be 
insufficient  for  the  payment  of  its  debts  and  liabilities 
and  the  costs  of  winding  up,  the  same  rules  shall  Rales  of  law 
prevail  and  be  observed  as  to  the  respective  rights  of  2  p^Sl^^ 
secured  and  unsecured  creditors,  and  as  to  debts  and 
liabilities  proveable,  and  as  to  the  valuation  of  annuities 
and  future  and  contingent  liabilities  respectively,  as 
may  be  in  force  for  the  time  being  under  the  law  of 
bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt;  and  all  persons  who  in  any  such 
case  would  be  entitled  to  prove  for  and  receive  divi- 
dends out  of  the  estate  of  any  such  deceased  person, 
or  out  of  the  assets  of  any  such  company,  may  come 
in  under  the  decree  or  order  for  the  administration  of 
such  estate,  or  under  the  winding-up  of  such  company, 
and  make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  act. 

In  sub-section  sevenf  of  the  said  section,  the  re-  stipauuons 
ference  to  the  date  of  the  passing  of  the  principal  act  ^^ 
shall  be  deemed  to  refer  to  the  date  of  the  commence-  t  page  24. 
ment  of  the  principal  act 

The  siibstitntion  of  this  clause  for  the  original  clause  of  the  insoirent 
Act  of  1873  avoids  some  difficalties  as  to  tiie  application  of  the  estates. 
new  mle  to  the  estates  of  persons  dying  between  the  passing  and 
the  commencement  of  the  act  The  mle  here  provided  does  not 
apply  to  pending  bnsiness  nnder  the  Winding-up  Acts,  that  is, 
where  the  order  to  wind  nphas  been  made  before  the  commence- 
ment of  the  act  {PJuenix  Bessemer  Steel  Co,y  In  re,  45  L.  J., 
Ch.  11 ;  33  L.  T.  403 ;  Sttche  ^  Co.,  In  re,  L.  R.,  1  Ch.  D.  48; 
45  L.  J.,  Ch.  12;  33  L.  T.  774.) 

The  three  points  on  which  the  law  for  the  administration  of 
the  estate  of  a  deceased  insolvent  is  assimilated  to  the  law  of 
bankruptcy  are:  (1)  the  rights  of  secnred  and  nnsecnred  cre- 
ditors; (2)  the  proveability  of  debts  and  liabilities;  and  (3) 
the  valuation  of  annuities  and  contingent  liabilities.  The 
bankruptcy  rule  on  the  first  point  will  be  found  in  sect  40, 
and  that  on  the  other  two  points  in  sect.  31  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71).  The  most  important  eflFect  of 
the  new  rule  is  that  the  secnred  creditor  is  not,  as  heretofore, 
entitled  to  the  full  benefit  of  his  security,  and  also,  if  his  security 
be  insufficient,  to  receive  a  dindend  on  his  whole  debt,  or  so 
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mnch  of  the  amonnt  of  snch  diTidend  as,  top^ethcr  with  the  value 
of  his  secaritj,  makes  ap  his  whole  debt  {Mason  v.  Bogg,  2  My. 
&  Cr.  443), — but,  if  his  security  be  insufficient,  he  will  be  en- 
titled to  a  dividend  in  respect  of  the  deficiency  only.  The  Court 
of  Bankruptcy  was  originally  made  part  of  the  Supreme  Court 
by  sect.  3  of  the  Act  of  1873,  but  is  continued  as  a  distinct 
court  by  sect  9  of  the  Act  of  1875. 

11.  Subject  to  any  rules  of  court  and  to  the  provisions 
of  the  principal  act  and  this  act  and  to  the  power  of 
transfer,  every  person  by  whom  any  cause  or  matter  may 
be  commenced  in  the  said  High  Court  of  Justice  shall 
assign  such  cause  or  matter  to  one  of  the  divisions  of 
the  said  High  Court  as  he  may  think  fit,  by  marking 
the  document  by  which  the  same  is  commenced  with 
the  name  of  such  division,  and  giving  notice  thereof  to 
the  proper  officer  of  the  court :  Provided,  that — 
»  (1.)  All  interlocutory  and  other  steps  and  proceed- 
ings in  or  before  the  said  High  Court  in  any 
cause  or  matter  subsequent  to  the  compence- 
ment  thereof,  shall  be  taken  (subject  to  any 
rules  of  court  and  to  the  power  of  transfer) 
in  the  division  of  the  said  High  Court  to 
which  such  cause  or  matter  is  for  the  time 
being  attached ;  and, 
(2.)  If  any  plaintiff  or  petitioner  shall  at  any  time 
assign  his  cause  or  matter  to  any  division  of 
the  said  High  Court  to  which,  according  to 
the  rules  of  court  or  the  provisions  of  the 
principal  act  or  this  act,  the  same  ought  not 
to  be  assigned,  the  court,  or  any  judge  of 
such  division,  upon  being  informed  thereof, 
may,  on  a  summary  application  at  any  stage 
of  the  cause  or  matter,  direct  the  same  to  be 
transferred  io  the  division  of  the  said  court 
to  which,  according  to  such  rules  or  pro- 
visions, the  same  ought  to  have  been  assigned, 
or  he  may,  if  he  think  it  expedient  so  to  do, 
retain  the  same  in  the  division  in  which  the 
same  was  commenced;   and  all  steps  and 
proceedings  whatsoever  taken  by  the  plaintiff 
or  petitioner  or  by  any  other  party  in  any 
such  cause  or  matter,  and  all  orders  .made 
therein  by  the  court  or  any  judge  thereof 
before  any  such  transfer  shall  be  valid  and 
effectual  to  all  intents  and  purposes  in  the 
same  manner  as  if  the  same  respectively  had 
been  taken  and  made  in  the  proper  division 
of  the  said  court  to  which  such  cause  or  matter 
ought  to  have  been  assigned ;  and. 
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(3.)  Subject  to  rules  of  court,  a  person  commenciug    Ado/isi6, 
any  cause  or  matter  shall  not  assign  the  same     **'  ^^'  ^^' 
to  the  Probate,  Divorce,  and  Admiralty  Divi-  j^^f®'  *^- 
sion  unless  he  would  have  been  entitled  to 
conmience  the  same  in  the  Court  of  Probate, 
or  in  the  Court  for  Divorce  and  Matrimonial 
Causes,  or  in  the  High  Court  of  Admiralty, 
if  this  act  had  not  passed. 

This  section,  with  the  exception  of  the  third  proriso  as  to  the 
Probate,  Dirorce,  and  Admiralty  Diyision,  is  snbstantially  a 
re-enactment  of  the  repealed  section  do  of  the  principal  act  for 
which  it  is  substituted.  By  Ord.  Y.,  Rule  4  (p.  130),  it  is  directed 
that  any  cause  or  matter  which  would  have  been  within  the 
*•  non-exclusive  cognizance  of  the  High  Court  of  Admiralty  '*  if 
the  Judicature  Act  had  not  passed,  may  be  assigned  by  the 
penon  commencing  it  to  any  diYision  he  may  think  fit.  (For 
the  statutory  assignment  of  business  effected  by  sect.  34  of  the 
pnncipal  act,  see  that  section  and  note,  p.  36.)  By  Uiat  section, 
the  Pxxibate,  Divorce,  and  Admiralty  Division  has  assigned  to 
it  all  causes  within  the  exclusive  cognizance  of  the  Probate, 
Divorce,  and  Admiralty  Courts,  before  the  passing  of  the  act, 
an  enactment  which  did  not  comprehend  causes  within  then* 
non-exclusive  cognizance. 

As  to  transfer  bv  a  judge  at  chambers,  in  case  of  an  assign- 
ment to  a  wrong  division,  see  Hillman  v.  MaylieWf  L.  R.,  1  Ex. 
D.  132. 

12-  Every  appeal  to  the  Court  of  Appeal  shall,  Qaommoi 
where  the  subject-matter  of  the  appeal  is  a  final  order,  appmil' 
decree,  or  judgment,  be  heard  before  not  less  than 
three  judges  of  the  said  court  sitting  together,  and 
shall,  when  the  subject-matter  of  the  appeal  is  an 
interlocutory  order,  decree,  or  judgment,  be  heard  be- 
fore not  less  than  two  judges  of  the  said  court  sitting 
together. 

Any  doubt  which  may  arise  as  to  what  decrees, 
orders,  or  judgments  are  final,  and  what  are  inter- 
locutory, shall  be  determined  by  the  Court  of  Appeal. 

Subject  to  the  provisions  contained  in  this  section  nirisiongot 
the  Court  of  Appeal  may  sit  in  two  divisions  at  the  app«il' 
same  time. 

This  section  differs  from  sect.  53  of  the  principal  act  for 
which  it  is  substituted  in  the  distinction  drawn  between  final 
and  interlocutory  judgments.  The  quorum  of  the  Court  of  - 
Appeal  in  Chancery  was,  by  14  &  15  Vict.  c.  83,  s.  11,  one  of 
the  Lords  Justices 'sitting  with  the  Lord  Chancellor,  or  both 
Ix>rds  Justices  sitting  apart  from  the  Lord  Chancellor,  or  the 
Lord  Chancellor  sitting  alone. 

For  the  Exchequer  Uhamber,  the  Court  of  Appeal  at  law,  no 
quorum  was  fixed,  the  enactment  (11  Geo.  4  &  1  Will.  4,  c.  70, 
B.  8^  which  regulated  that  court  merely  speaking  of  *'  the  judges 
or  judges  and  barons  of  the  two  courts ''  other  than  the  court 
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Act  of  1875.    from  which  the  appeal  was  hronght    In  practice,  the  Exeheqoer 

**-  ^>t  ^*-     Chamher  was  composed  of  ncTcr  less  than  five  judges,  which 

was  the  nsnal  number.    On  the  other  hand,  the  Conrt  of  Appeal 

in  Chancery  was  generally  composed  of  two,  and  never  mwe 

than  three,  judges. 

Both  before  and  after  the  Act  of  1876,  the  Conrt  of  Appeal 
has  usually  sat  contemporaneously  in  two  diyisions,  each  dirision 
being  composed  of  from  three  to  five  judges.  By  sect  16  of 
the  Act  of  1876  (^.  114),  the  Court  of  Appeal  may  make  special 
orders  regulating  its  own  sittings. 

Joint  district  13.  Whereas  by  section  sixty*  of  the  principal  act 
•^"'^  it  is  provided  that  for  the  purpose  of  facilitating  the 
***  *  prosecution  in  country  districts  of  legal  proceedings, 
it  shall  be  lawful  for  her  Majesty  by  order  in  council 
from  time  to  time  to  direct  that  there  shall  be  district 
registrars  in  such  places  as  shall  be  in  such  order 
mentioned  for  districts  to  be  thereby  defined ;  and 
whereas  it  is  expedient  to  amend  the  said  section :  Be 
it  therefore  enacted  that — 

Where  any  such  order  has  been  made,  two  persons 

may,  if  required,  be  appointed  to  perform  the  duties 

of  district  registrar  in  any  district  named  in  the  order, 

and  such  persons  shall  be  deemed  to  be  joint  district 

registrars,  and  shall  perform  the  said  duties  in  such 

manner  as  may  from  time  to  time  be  directed  by  the 

said  order,  or  any  order  in  council  amending  the  same. 

Bcgfrtxarof        Moreover  the  registrar  of  any  inferior  court  of 

SrecOTd^mv  ''®^''^  having  jurisdiction  in  any  part  of  any  district 

be  district      defined  by  such  order  (other  than  a  coun^  court) 

'****'^'        shall,  if  appointed  by  her  Majesty,  be  qualified  to  be  a 

district  registrar  for  the  said  district^  or  for  any  and 

such  part  thereof  as  may  be  directed  by  such  order  or 

any  order  amending  the  same. 

Every  district  registrar  shall  be  deemed  to  be  an 
officer  of  the  Supreme  Court,  and  be  subject  accord- 
ingly to  the  jurisdiction  of  such  court,  and  of  the 
divisions  thereof. 

For  the  order  in  council  as  to  district  registrars  see  '^  Orders 
in  Council  11.''  (p.  394),  by  which  two  joint  registrars  ore  ap- 
pointed for  liyeipool. 

t  Pftffe  65.  14.  Whereas  under  section  eighty-sevenf  of  the 
principal  act,  solicitors  and  attorneys  will  after  the 
commencement  of  that  act  be  called  solicitors  of  the 
Supreme  Court :  Be  it  therefore  enacted  that — 
BcgaiattoDs  The  registrar  of  attorneys  and  solicitors  in  England 
Mto iouci-  g]3^i  \^  called  the  registrar  of  solicitors,  and  the  Lord 
Chief  Justice  of  England,  the  Master  of  the  Roils, 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 
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and  the  Lord  Chief  Baron,  or  anj  two  of  them,  maj,  Aet<ifuu, 
from  time  to  time,  by  regulation*  adapt  any  enact-    "' ^*~'^^' 

ments  relating  to  attorneys  and  any  deckiration,  certi-  *  Page4so. 
ficate,  or  form  required  under  those  enactments,  to 
the  solicitors  of  ^e   Supreme  Court  under  section 

eighty-seven  f  of  the  principal  act.  t  Page  «. 

15.  It  shall  be  lawful  for  her  Majesty  from  time  to  rower  to 
time,  by  order  in  council,  to  direct  that  the  enactments  cSSt  SSpeif 
relating  to  appeals  from  county  courts  shall  apply  to  acu  to  infe- ' 
any  other  inferior  court  of  record ;  and  those  enacts  ^^^ 
ments,  subject  to  any  exceptions,  conditions,  and  limi- 
tations contained  in  the  order,  shall  apply  accordingly, 
as  from  the  date  mentioned  in  the  order. 

The  enactmeiits  relating  to  appeals  from  coanfy  courts  are 
13  &  14  Vict.  c.  61,  s.  14;  19  &  20  Vict,  c  108,  s.  68;  28  &  29 
Vict.  c.  99,  8.  18  (eqnity);  30  &  31  Vict.  c.  142, 8. 13  ;  and  the 
County  Court  Act,  1875  (38  &  39  Vict.  c.  60).  Among  the  in- 
ferior courts  of  record,  with  civil  jurisdictioUf  not  being  county 
courts,  are  the  Mayor's  Court  of  London,  the  Court  of  Passage 
at  Liyerpool,  the  Court  of  Ilequests  at  Saif ord,  the  Tolzey  Court 
of  Bristol,  and  the  Provost  Court  of  Exeter. 

No  order  in  council  has  been  yet  made  under  this  section. 


16.  The  rules  of  court  in  the  first  schedule}  to  this     Ritlss  op 
act  shall  come  into  operation  at  the  commencement  of     p^^^^', 
this  act,  and  as  to  all  matters  to  which  they  extend      ^^ 
shall  thenceforth  regulate  the  proceedings  in  the  High 

Court  of  Justice  and  Court  of  Appeal.  But  such  rules 
of  court,  and  also  all  such  other  rules  of  court  (if  any) 
as  may  be  made  after  the  passing  and  before  the  com- 
mencement of  this  act  under  the  authority  of  the  next 
section,  may  be  annulled  or  altered  by  the  authority 
by  which  new  rules  of  court  may  be  made  afler  the 
commencement  of  this  act. 

TJie  repealed  schedule  to  the  principal  act  contained  fifty-eight 
rules,  and  the  scheme  of  that  act  was  that  such  rules  should  not 
be  altered  by  the  judges  until  after  the  commencement  of  it,  but 
should  be  amplified  by  a  body  of  subsidiary  rules  to  be  made  by 
the  judges  after  the  passing  and  before  the  commencement  of  it. 
A  body  of  subsidiary  rules  was  accordingly  prepared,  and  the 
rules  in  the  first  schedule  to  the  present  act  are  made  up  of  a 
consolidation  of  such  subsidiary  rules  with  the  fifty-eight  rules 
of  the  repealed  schedule  to  the  principal  act 

By  sect.  17  of  the  Act  of  1876,  rules  of  court  are  to  be  made 
and  altered  by  any  three  or  more  of  a  committee  of  nine  judges. 

17.  Her  Majesty  may  at  any  time  afler  the  passing  Power  to 
and  before  the  commencement  of  this  act,  by  order  in  SSSS"'*** 
council,  made  npon  the  recommendation  of  the  Lord  coart. 
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Chancellor,  and  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Exche- 
quer, and  the  Lords  Justices  of  Appeal  in  Chanceiy, 
or  any  five  of  them,  and  the  other  judges  of  the  several 
courts  intended  to  he  united  and  consolidated  hy  the 
principal  act  as  amended  hy  this  act,  or  of  a  majority 
of  such  other  judges,  make  any  further  or  additional 
rules  of  court  for  carrying  the  principal  act  and  this 
act  into  effect,  and  in  particular  for  all  or  any  of  the 
following  matters,  so  far  as  they  are  not  provided  for 
by  the  rules  in  the  first  schedule  to  this  act ;  that  is 
to  say, 

(1.)  For  regulating  the  sittings  of  the  High  Court 
of  Justice  and  the  Court  of  Appeal,  and  of 
any  divisional  or  other  courts  thereof  respec- 
tively, and  of  the  judges  of  the  said  High 
Court  sitting  in  chambers ;  and, 
(2.)  For  regulating  the  pleading,  practice,  and  pro- 
cedure in  the  High  Court  of  Justice  and 
Court  of  Appeal  5  and, 
(3.)  Generally,  for  regulating  any  matters  relating 
to  the  practice  and  procedure  of  the  said 
courts  respectively,  or  to  the  duties  of  the 
officers  thereof,  or  of  the  Supreme  Court,  or 
to  the  costs  of  proceedings  therein. 
From  and  after  the  commencement  of  this  act,  the 
Supreme  Court  may  at  any  time,  with  the  concurrence 
of  a  majority  of  the  judges  thereof  present  at  any 
meeting  for  that  purpose  held  (of  which  majority  the 
Lord  Chancellor  shall  be  one),  alter  and  annul  any 
rules  of  court  for  the  time  being  in  force,  and  have 
and  exercise  the  same  power  of  making  rules  of  court 
as  is  by  this  section  vested  in  her  Majesty  in  council 
on  the  recommendation  of  the  said  judges  before  the 
commencement  of  this  act. 

All  rules  of  court  made  in  pursuance  of  this  section 
shall  be  laid  before  each  house  of  parliament  within 
such  time  and  shall  be  subject  to  bo  annulled  in  such 
manner  as  is  in  this  act  provided. 

All  rules  of  court  made  in  pursuance  of  this  section, 
if  made  before  the  commencement  of  this  act,  shall 
from  and  after  the  commencement  of  this  act,  and  if 
made  after  the  commencement  of  this  act  shall  from 
and  after  they  come  into  operation,  regulate  all  matters 
to  which  they  extend,  until  annulled  or  altered  in  pur- 
suance of  this  section. 
The  reference  to  certain  judges  in  section  twenty- 
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seven  *  of  the  principal  act  shall  be  deemed  to  refer  to    Ado/ ism, 
the  judges  mentioned  in  this  section  as  the  judges  on     *''^^'^^'  ■ 
"whose  recommendation  an  order  in  council  may  be  *  ^*«®  ^• 
made. 

For  "  Additional  Rules,"  cited  as  "Rules  of  the  Supreme 
Court  (Costs),*»  see  "  Orders  in  Council  I.,**  p.  369. 

Sj  sect.  17  of  the  Act  of  1876  (p.  115,  post)  all  rules  of  court, 
whether  made  under  that  act  or  the  present  act,  are  to  be  made 
by  any  three  or  more  of  the  following  judges: — The  Lord 
Chancellor  (who  is  always  to  be  one),  the  Master  of  the  Rolls, 
die  Lord  Chief  Justice  of  the  Common  Fleas,  the  Lord  Chief 
Baron  of  the  Exchequer,  and  four  other  judges  of  the  Supreme 
Court.  And  by  sect.  16  of  the  same  act  (p.  114,  jjost)  the  sittings 
of  the  Court  of  Appeal  are  to  be  regulated  by  rules  made  by  the 
president  of  that  court  and  three  of  its  judges. 

18.  AH  rules  and  orders  of  CQurt  in  force  at  the  Rniea  of  Pro- 
time  of  the  commencement  of  this  act  in  the  Court  ^d  A^mJ!."** 
of  Probate,  the  Court  for  Divorce  and  Matrimonial  rnUy  couits 
Causes,  and  the  Admiralty  Court,  or  in  relation  to  low^?^**  " 
appeals  from  the  Chief  Judge  in  Bankruptcy,  or  from 
the  Court  of  Appeal  in  Chancery  in  bankruptcy  mat- 
ters, except  so  far  as  they  are  expressly  varied  by  the 
first  schedule  hereto  or  by  rules  of  court  made  by  order 
in  council  before  the  commencement  of  this  act,  shall 
remain  and  be  in  force  in  the  High  Court  of  Justice 
and  in  the  Court  of  Appeal  respectively  until  they 
shall  respectively  be  altered  or  annulled  by  any  rules 
of  court  made  affer  the  commencement  of  this  act.   - 

The  present  judge  of  the  Probate  Court  and  of  the  Jariadiction 
Court  for  Divorce  and  Matrimonial  Causes  shall  retain,  °{ pj^tote,' 
and  the  president  for  the  time  being  of  the  Probate  &c-  Dtvi«ion 
and  Divorce  Division  of  the  High  Court  of  Justice  Jj  S^non™'** 
shall  have,  with  regard  to  non-contentious  or  common  contentions 
form. business  in  the  Probate  Court,  the  powers  now  Sw.  ^  ^' 
conferred  on  the  judge  of  the  Probate  Court  by  the 
thirtieth   section  of  the  twentieth   and  twenty-iirst 
years  of  Victoria,  chapter  seventy-seven,  and  the  said 
judge  shall  retain,  and  the  said  president  shall  have, 
the  powers  as  to  the  making  of  rules  and  regulations 
conferred  by  the  fifty-third  section  of  the  twentieth 
and  twenty-first  years  of  Victoria,  chapter  eighty-five. 

Ord.  Xm.y  Rule  10  (p.  160,  pogt\  as  to  proceedings  in  rem  by 
default  having  been  annulled  by  H.  S.  C,  December,  1875,  the 
effect  of  the  annulment  and  the  present  section  combined  is  to 
verive  the  Admiralty  Bules  of  1871,  as  to  proceedings  in  rem  by 
default.    iThc  Polymede,  L.  R.,  1  P.  D.  &  A.  121 ;  34  L.  T.  367.) 

By  yirtuc  of  this  section,  a  defendant  to  an  admiralty  action 
may  still  appear  under  protest.  {^The  Vitar  (C.  A).,  S.  J.  Dec. 
23rd,  1876,  p.  146.) 


88  ACT  OF  1875,  8S.  19—21. 

ACIO/IS76,       19.  Subject  to  the  first  schedule  hereto  and  anj 

J.':2?z31l.  rules  of  court  to  be  made  under  this  act,  the  practice 

Sdnre'sub*!^'  *^^  proccdurc  in  all  criminal  causes  and    matters 

ject  to 'rules,   whatsoever  in  the  High  Court  of  Justice  and  in  the 

uniitorod.       Court  of  Appeal  respectively,  including  the  practice 

and  procedure  with  respect  to  crown  cases  reserved, 

shall  be  the  same  as  the  practice  and  procedure  in 

similar  causes  and  matters  before  the  commencement 

of  this  act. 


This  flection  is  substantiallj  a  re-enactment  of  the  repealed  i 
tion  (sect.  71)  of  the  Act  of  1873,  for  which  it  ia  sabstitated,  the 
reason  for  a  fresh  enactment  being  that  the  mles  of  the  repealed 
schedule  of  the  Act  of  1873,  and  the  jndges'  rales  under  that 
act,  are  now  thrown  into  one  bj  the  schedule  to  the  present 
act,  and  that  the  power  to  make  new  rules  is  also  giren  by  the 
present  act.  (For  the  jnrisdiction  in  crown  cases  reserved  under 
11  &  12  Vict.  c.  78,  now  exerciseable  bv  the  High  Conrt  of 
Justice,  see  sect.  47  of  the  Act  of  1873,  and  note,  p.  48.) 

Neiuieract         20.  Nothing  in  this  act  or  in  the  first  schedule 
coart  to  ^      hereto,  or  in  any  rules  of  court  to  be  made  under  this 

eviSraS/"^'  ^^^  ®^^®  ^^  ^'^^  *^  relates  to  the  power  of  the  court  for 
jaricf.  special  reasons  to  allow  depositions  or  affidavits  to  be 

read,  shall  affect  the  mode  of  giving  evidence  by  the 
oral  examination  of  witnesses  in  trials  by  jury,  or  the 
rules  of  evidence,  or  the  law  relating  to  jurymen  or 
juries. 

A  substantial  re^nactment  of  the  repealed  section  72  of  the 
Act  of  1873.  (See  note  to  preceding  section.)  The  rule  in 
the  schedule  allowing  depositions  to  be  used  as  eyidenoe  is 
Ord.  XXXVII.,  Rule  4.  The  law  of  juries  is  chiefly  regulated 
by  6  Geo.  4,  c.  60;  by  25  &  26  Vict.  c.  107;  and  33  &  34  Vict 
c.  77.    (See  Subsisting  Procedure,  post.  No.  III.,  p.  498.) 

Maintenance  21.  Savo  as  by  the  principal  act  or  this  act,  or  by 
oedure?'^  any  rules  of  court,  may  be  otherwise  provided,  all 
forms  and  methods  of  procedure  which  at  the  com- 
mencement of  this  act  were  in  force  in  any  of  the 
courts  whose  jurisdiction  is  by  the  principal  act  or 
this  act  transferred  to  the  said  High  Court  and  to  the 
said  Court  of  Appeal  respectively,  under  or  by  virtue 
of  any  law,  custom,  general  order,  or  rules  whatso* 
ever,  and  which  are  not  inconsistent  with  the  principal 
act  or  this  act  or  with  any  rules  of  court,  may  con- 
tinue to  be  used  and  practised  in  the  said  High  Court 
of  Justice  and  the  said  Court  of  Appeal  respectively, 
in  such  and  the  like  cases,  and  for  such  and  the  like 
purposes,  as  those  to  which  they  would  have  been 
applicable  in  the  respective  courts  of  which  the  juris- 
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diction  is  so  transferred,  if  the  principal  act  and  this    Ad<ifisi6, 
act  had  not  passed.  .  "•  ^^""^' 

This  section  is  snbstantiallj  a  re-enactment  of  the  repealed  sec- 
tion 73  of  the  Act  of  1873.  (See  note  to  sect  19  of  this  act.) 
Where  oonf  icting  practices  are  discoTered,  npon  which  no  positive 
mle  has  been  laid  down  by  these  acts,  or  where  no  gnide  is  pro- 
Tided  bat  the  spirit  and  general  intention  of  the  acts,  it  should  be 
obserred  that  this  section  does  not  keep  alive  the  old  practice  in 
the  divisions  corresponding  to  the  former  conrts,  but  adopts  all 
the  old  -practice  promiscuously  for  the  whole  Supreme  Court, 
and  directs  them  to  be  used  "  m  such  and  the  like  cases  and  for 
sach  and  the  like  purposes/'  as  before.  If  plaintiff  and  defendant 
should  happen  to  hit  npon  different  practices,  with  reference  to 
the  like  case  or  purpose,  the  practice  intended  to  be  followed 
would  seem  to  be  for  the  party  aggrieved  to  apply  to  have 
his  opponent's  proceeding  struck  out. 

22.  Whereas  hy  section  forty-six  ♦  of  the  principal  saving  for 
act  it  is  enacted  that  "any  judge  of  the  said  High  SfJi^JlT 
Conrt  sitting  in  the  exercise  of  its  jurisdiction  else-  i^^- 
"where  than  in  a  divisional  court  may  reserve  any  case,  *  ^*^  *^' 
or  any  point  in  a  case,  for  the  consideration  of  a 
divisional  court,  or  may  direct  any  case  or  point  in  a 

case  to  he  argued  hefore  a  divisional  court:"  Be  it 
hereby  enacted,  that  nothing  in  the  said  act,  nor  in 
any  rule  or  order  made  under  the  powers  thereof  or 
of  this  act,  shall  take  away  or  prejudice  the  right  of 
any  party  to  any  action  to  have  the  issues  for  trial  hy 
jury  submitted  and  left  by  the  judge  to  the  jury  before 
whom  the  same  shall  come  for  trial,  with  a  proper 
and  complete  direction  to  the  jury  upon  the  law,  and 
as  to  the  evidence  applicable  to  such  issues : 

Provided  also,  that  the  said  right  may  be  enforced  Enforcement 
either  by  motion  in  the  High  Court  of  Justice  or  by  ®'  ^^^ 
motion  in  the  Court  of  Appeal   founded  upon  an 
exception  entered  upon  or  annexed  to  the  record. 

This  section,  which  was  inserted  in  committee  in  the  House 
of  Commons,  seems  intended  to  preserve  a  right  which  the  aboli- 
tion of  the  biU  of  exceptions  by  Ord.  LVin.,  Kule  1  (p.  254), 
was  supposed  to  imperil.  (For  the  statutory  law  of  Bill  of 
Exceptions,  see  13  Edw.  1,  st  1,  c.  31 ;  3  &  4  Vict.  c.  65,  s.  15 ; 
Chit.  Stat.  voL  i.  p.  400.) 

23.  Her  Majesty  may  at  any  time  after  the  passing  rower  to 
of  this  act,  and  from  time  to  time,  by  order  in  council,  JSS!  by  OTder 
provide  in  such  manner  and  subject  to  such  regula-  *°  cooncu. 
tions  as  to  her  Majesty  may  seem  meet,  for  all  or  any  ^•^  p-  •**• 
of  the  following  matters : 

1.  For  the  discontinuance,  either    temporarily  or 
permanently,  wholly  or  partially,  of  any  exist- 
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ing  circuit,  and  the  formation  of  any  new 
circuit  by  the  union  of  any  counties  or  parts  of 
counties,  or  partly  in  one  way  and  partly  in 
the  other,  or  by  the  constitution  of  any  county 
or  part  of  a  county  to  bo  a  circuit  by  itself; 
and  in  particular  for  the  issue  of  commissions 
for  the  discharge  of  civil  and  criminal  business 
in  the  county  of  Surrey  to  the  judges  ap- 
pointed to  sit  for  the  trial  by  jury  of  causes 
and  issues  in  Middlesex  or  London  or  any  of 
them ;  and, 
2-  For  the  appointment  of  the  place  or  places  at 
which  assizes  are  to  be  holden  on  any  circuit ; 
and, 

3.  For  altering  by  such  authority  and  in  such  man- 

ner as  may  be  specified  in  the  order,  the  day 
appointed  for  holding  the  assizes  at  any  place 
on  any  circuit  in  any  case,  where,  by  reason 
of  the  pressure  of  business  or  other  unforeseen 
cause,  it  is  expedient  to  alter  the  same ;  and, 

4.  For  the  regulation,  so  far  as  may  be  necessary 

for  carrying  into  effect  any  order  under  this 
section,  of  the  venue  in  all  cases,  civil  and 
criminal,  triable  on  any  circuit  or  elsewhere. 

Her  Majesty  may  from  time  to  time,  by  order  in 
council,  alter,  add  to,  or  amend  any  order  in  council 
made  in  pursuance  of  this,  section  ;  and  in  making  any 
order  under  this  section  may  give  any  directions  which 
it  appears  to  her  Majesty  to  be  desirable  to  give  for 
the  purpose  of  giving  full  effect  to  such  order. 

Provided  that  every  order  in  council  made  under 
this  section  shall  be  laid  before  each  house  of  parlia- 
ment within  such  time,  and  shall  be  subject  to  be 
annulled  in  such  manner  as  is  in  this  act  *  provided. 

Any  order  in  council  purporting  to  be  made  in  pur- 
suance of  this  section  shall  have  the  same  effect  in  all 
respects  as  if  it  were  enacted  in  this  act. 

The  power  hereby  given  to  her  Majesty  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of 
any  power  already  vested  in  her  Majesty  in  respect  of 
the  matters  aforesaid ;  and  all  enactments  in  relation 
to  circuits,  or  the  places  at  which  assizes  are  to  be 
holden,  or  otherwise  in  relation  to  the  subject-matter 
of  any  order  under  this  section,  shall,  so  far  as  such 
enactments  are  inconsistent  with  such  order,  be  re- 
pealed thereby,  whether  such  repeal  is  thereby  ex- 
pressly made  or  not ;  but  all  enactments  relating  to 
the  power  of  her  Majesty  to  alter  the  circuits  of  the 
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jodgesy  or  places  at  which  assizes  are  to  bo  holden,    Act  0/1975, 
or  the  distribution  of  revising  barristers  among  the  — '-^ — 
circuits,  or  otherwise  enabling  or  facilitatiDg  the  car- 
rying the  objects  of  this  section  into  eficct,  and  in 
ibrce  at  the  time  of  the  passing  of  the  principal  act, 
shall  continue  in  force,  and  shall,  with  the  necessary 
variations,  if  any,  apply,  so  far  as  they  are  applicable, 
to  any  alterations  in  or  dealings  with  circuits,  or  places 
at  which  assizes  are  to  be  holden,  made  or  to  be  made 
after  the  passing  of  this  act,  or  to  any  other  provisions 
of  any  order  made  under  this  section ;  and  if  any  such 
order  is  made  for  the  issue  of  commissions  for  the 
discharge  of  civil  and  criminal  business  in  the  county  Coanty  of 
of  Surrey  as  before  mentioned  in  this  section,  that  decmed^a  ^ 
county  shall  for  the  purpose  of  the  application  of  the  circiut. 
said  enactments  be  deemed  to  be  a  circuit,  and  the 
senior  judge  for  the  time  being  so  commissioned,  or 
such  other  judge  as  may  be  for  the  time  being  desig- 
nated for  that  purpose  by  order  in  council,  shall,  in 
the  month  of  July  or  August  in  every  year,  appoint 
the  revising  barristers  for  that  county  and  the  cities  Rerising 
and  boroughs  therein.  barristcw. 

The  expression  *'  assizes  **  shall  in  this  section  be 
construed  to  include  sessions  under  any  commission  of 
oyer  and  terminer,  or  gaol  delivery,  or  any  commission 
in  lieu  thereof  issued  under  the  principal  act. 

The  power  giTen  to  the  crown*by  this  section  is  expressed  to  Foroicr 
he** in  addition  to  any  power  already  vested  in  the  crown."  enactments 
Prcvions  powers  of  a  similar  hot  not  m  definite  a  character  had  "  '^  "*"^"*^- 
been  given  by  3  &  4  WiU.  4,  c.  71,  and  26  &  27  Vict.  c.  122. 
By  3  &  4  Will.  4,  c.  71  (which  recites  6  Rich.  2, c.  5,  and  1 1  Rich.  2, 
ell,  from  the  latter  of  which  recited  acts  it  appears  that  the 
holding  of  assizes  in  connty  towns  was  considered  *'  in  part  preju- 
dicial and  grievous  to  the  people  of  England ''),  it  is  provided 
that  an  order  in  council  might  direct  at  what  place  assizes  should 
be  held,  and  that  assizes  might  be  held  at  more  than  one  place 
in  the  same  county  on  the  same  circuit,  in  which  case  counties 
might  (sect.  3")  be  divided  for  the  purpose  of  holding  assizes  in 
different  divisions  of  the  same  county.  By  26  &  27  Vict.  c.  122, 
It  is  provided  that  any  circuit  may  be  altered  by  taking  away 
county  and  annexing  the  same  to  any  other  circuit.  By  sect  2 
the  powers  of  3  &  4  Will.  4,  c.  71,  s.  3,  are  extended  to  the  act, 
and  by  sect  4  power  is  given  to  increase  or  diminish  the  numbers 
of  revising  barristers  within  circuits  affected  by  the  alterations, 
provided  that  the  "  present  total  number  of  revising  barristers 
shall  not  be  augmented  otherwise  than  in  accordance  with" 
6  «t  7  Vict  c.  18,  s.  29. 

The  present  section  goes  far  beyond  the  two  former  statutes,  Fewer  of 
in  so  far  as  it  gives  power  to  discontinue  circuits  and  to  deprive  QQ<?en  in 
altogether  any  connty  of  the  privilege  of  having  the  assizes  held  ^Jjte  ^*' 
at  some  town  or  other  place  within  it.    The  Queen  in  council  has 
now  fall  power  over  circuits,  counties  and  assize  towns,  so  that  any 
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circuit  may  be  sappressed,  any  area  added  to  or  taken  from  a 
circuit,  any  district  whatever  appointed  to  have  an  assize  town 
for  its  centre,  and  any  assize  town  deprived  of  its  privileges.  In 
aid  of  these  sweeping;  powers,  sub-sect.  4  allows  the  venue  to  be 
regulated  in  order  that  causes  proposed  to  be  tried  in  a  parti- 
cular county,  or  indictments  having  a  particular  venue  may  be 
by  the  order  appointed  to  be  tried  in  any  newly-constitnted  dis- 
trict, and  by  a  jury  from  that  district,  instead  of  the  particular 
county. 

The  Judicature  Commissioners  made  the  following  recom- 
mendations on  this  subject : — 

**  The  necessity  for  holding  assizes  in  every  county,  without 
regard  to  the  extent  of  the  business  to  be  transacted  in  each 
county,  leads,  in  our  judgment,  to  a  great  waste  of  judicial 
strength  and  a  great  loss  of  time  in  going  from  one  circuit  town 
to  another,  and  causes  much  inconvenience  to  those  whose  at- 
tendance is  necessary  or  customary  at  the  assizes.  The  distri- 
bution of  a  small  amount  of  business  among  a  lar^  number  of 
circuit  towns  is  the  cause  of  serious  evil  to  the  suitors.  From 
the  impossibility  of  ascertaining  beforehand  vrith  accuracy  the 
business  likely  to  arise,  the  time  allotted  to  some  towns  often 
proves  insufficient,  and  complaints  arise  that  the  trial  of  causes 
IB  hurried.  We  are  therefore  of  opinion  that  the  judicial  busi- 
ness of  the  country  should  no  longer  be  arranged  and  distributed 
according  to  the  accidental  division  of  counties,  but  that  t^he 
venue  for  trials  should  be  enlarged,  and  that  several  counties 
should  be  consolidated  into  districts  of  a  couTenient  size,  tliat 
such  districts  should  for  all  purposes  of  trial  at  the  assizes,  both 
in  civil  and  criminal  cases,  be  treated  as  one  venue  or  county* 
and  that  all  counties  of  towns  or  cities  should,  for  the  pniposea 
of  such  districts,  be  included  in  an  adjacent  district  or  county. 

*<  In  arranging  the  circuits,  we  think  that  they  should  be  so 
remodelled  as  to  render  the  amount  of  business  Wkelj  to  be 
transacted  on  each  circuit  as  nearly  equal  as  may  be  practicable ; 
and  in  fixing  the  towUs  at  which  the  assizes  should  be  held,  we 
recommend  that  those  towns  should  be  chosen  which  are  the 
most  central,  with  which  there  is  the  best  and  most  rapid  com- 
munication from  all  parts  of  the  district,  and  to  which  the  in- 
habitants are  most  in  the  habit  of  resorting  for  the  purposes  of 
business."  (1st  Report, p.  17.)  The  commission  also  recommended 
the  abolition  of  "Commission  Bay,''  and  the  including  of  all 
the  judges  of  the  common  law  divisions  in  the  commission  for 
each  circuit,  so  that  they  might  be  '*  auxiliary  to  each  other  as 
far  as  might  be  necessary." 

These  recommendations  have  not  yet  been  followed. 

By  an  order  in  council,  dated  February  6th,  1876  (see  p.  398, 
post),  the  existing  circuits  were  discontinued,  and  new  circuits 
created,  but  the  places  for  holding  assizes  were  not  altered.  By 
the  Winter  Assize  Act,  1876  (39  &  40  Vict  c.  67),  orders  in 
council  may  provide  for  the  uniting  of  counties  and  the  appoint- 
ment of  places  for  holding  assizes  for  the  united  counties,  where 
it  appears  that  by  reason  of  the  small  number  of  prisoners  or 
otherwise  it  is  usually  inexpedient  to  hold  separate  winter  assizes 
for  any  county.  (For  orders  in  council  under  that  act,  bearing 
date  October  23rd,  1876,  and  expressed  to  continue  in  force 
until  October  1st,  1877,  see  W.  N.,  November  4th,  1876,  p.  456.) 

24.  Where  any  provisions  in  respect  of  the  practice 
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or  procedure  of  any  courts  the  jurisdiction  of  which  is   Act  ^ims, 
transferred  by  the  principal  act  or  this  act  to  the  High     ***    '  *** 


Court  of  Justice  or  the  Court  of  Appeal,  are  con-  ^j^^l^ 
tained  in  any  act  of  parliament,  rules  of  court  may  n«wproo»- 
be  made  for  modifying  such  provisions  to  any  extent  ^°^ 
that  may  be  deemed  necessary  for  adapting  tiie  same 
to  the  High  Court  of  Justice  and  the  Court  of  Appeal, 
"without  prejudice  neyertheless  to  any  power  of  the 
Ix>rd  Chancellor,  with  the  concurrence  of  the  Treasury, 
to  make  any  rules  with  respect  to  the  Paymaster- 
General,  or  otherwise. 

Any  provisions  relating  to  the  payment,  transfer,  or 
deposit  into,  or  in,  or  out  of  any  court  of  any  money 
or  property,  or  to  the  dealing  therewith,  shall,  for  the 
purposes  of  this  section,  be  deemed  to  be  provisions 
relating  to  practice  and  procedure. 

The  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  may  from  time  to  time,  by  order,  determine 
to  what  accounts  and  how  intituled  any  such  money 
or  property  as  last  aforesaid,  whether  paid,  transferred, 
or  deposited  before  or  after  the  commencement  of  this 
set,  is  to  be  carried,  and  modify  all  or  any  forms 
relating  to  such  accounts ;  and  the  governor  and  com- 
pany of  the  Bank  of  England,  and  all  other  companies, 
bodies  corporate,  and  persons,  shall  make  such  entries 
and  alterations  in  their  books  as  may  be  directed  by 
the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  for  the  purpose  of  carrying  into  effect  any 
such  order. 

25.  Every  order  in  council  and  rule  of  court  re-  ordcn  in 
quired  by  this  act  to  be  laid  before  each  house  of  Ra°^°of^** 
parliament  shall  be  so  laid  within  forty  days  next  after  coart  to  be 
it  is  made,  if  parliament  is  then  sitting,  or  if  not,  {JS^uameBTt 
within  forty  days  after  the  commencement  of  the  then  andannuued 
next  ensumg  session ;  and  if  an  address  is  presented  to  from  either 
her  Majesty  by  either  house  of  parliament,  within  the  **®"^ 
next  subsequent  forty  days  on  which  the  said  house 
shall  have  sat,  praying  that  any  such  rule  or  order 
may  be  annulled,  her  Majesty  may  thereupon  by  order 
in  council  annul  the  same ;  and  the  rule  or  order  so 
annulled  shall  thenceforth  become  void  and  of  no 
effect,  but  without  prejudice  to  the  validity  of  any 
proceedings  which  may  in  the  meantime  have  been 
taken  under  the  same. 

This  section  shall  come  into  operation  immediately 
on  the  passing  of  this  act. 

This  section  follows  the  scheme  of  the  Chancery  Frocednre 


94 


ACT  OF  1875,  8.  26. 


.4c/ 0/1875, 
s.  26. 


Fixlnjf  and 
collection  of 
fees  in  Ili^h 
Court  and 
Court  of 
Appeal. 

•  Page  404. 


Fees  payable 
to  exchequer. 


Fees  to  bo 
taken  by 
stamps. 


Treasury 
rulea. 

t  Pages  418, 
421 


Acts,  that  rules  of  court  should  come  into  force  as  soon  as  mode, 
8ubject]]to  the  power  of  parliament  to  annul  them  afterwords. 
(See,  for  example,  Chancery  Amendment  Act,  1858,  sect  12, 
and  23  &  24  Vict.  c.  128,  s.  2.)  The  scheme  of  Common  Law 
Procedure  Acts  has  been  that  the  operation  of  new  mles  of  court 
should  be  suspended  until  parliament  had  approved  them.  (See, 
for  example,  13  &  14  Vict.  c.  16,  Common  Law  Procedure  Act, 
1852,  8,  223.)  Both  courts,  however,  had,  independently  of 
statute,  a  i)ower  to  rep^ulate  their  own  procedure.  This  power, 
of  course,  survives  to  the  Supreme  Court. 

26.  The  Lord  Chancellor,  with  the  advice  and 
consent  of  the  judges  of  the  Supreme  Court  or  any 
tliree  of  them,  and  with  the  concurrence  of  the  Trea- 
sury, may,  either  before  or  after  the  commencement 
of  this  act,  by  order,*  fix  the  fees  and  per-centages 
(including  the  per-centage  on  estates  of  lunatics)  to 
be  taken  in  the  High  Court  of  Justice  or  in  the  Court 
of  Appeal,  or  in  any  court  created  by  any  commission, 
or  in  any  office  which  is  connected  with  any  of  those 
courts,  or  in  which  any  business  connected  with  any 
of  those  courts  is  conducted,  or  by  any  officer  paid 
wholly  or  partly  out  of  public  moneys  who  is  attached 
to  any  of  those  courts  or  the  Supreme  Court,  or  any 
judge  of  those  courts,  including  the  masters  and  other 
officers  in  lunacy,  and  may  from  time  to  time  by  order 
increase,  reduce  or  abolish  all  or  any  of  such  fees  and 
per-centages,  and  appoint  new  fees  and  per-centages 
U)  be  taken  in  the  said  courts  or  offices  or  any  of 
them,  or  by  any  such  officer  as  aforesaid. 

Any  order  made  in  pursuance  of  this  section  shall 
be  binding  on  all  the  courts,  offices,  and  officers  to 
which  it  refers,  in  the  same  manner  as  if  it  had  beca 
enacted  by  parliament. 

All  such  fees  and  per-centages  shall  (save  as  other- 
wise directed  by  the  order)  be  paid  into  the  receipt  of 
her  Majesty's  exchequer  and  be  carried  to  the  con- 
solidated fund,  and  with  respect  thereto  the  following 
rules  shall  be  observed : 

(L)  The  fees  and  per-centages  shall,  except  so  far 
as  the  order  may  otherwise  direct,  be  taken 
by  stamps,  and  if  not  taken  by  stamps  shall 
be  taken,  applied,  accounted  for,  and  paid 
over  in  such  manner  as  may  be  directed  by 
the  order. 
(2.)  Such  stamps  shall  be  impressed  or  adhcsiTe^ 

as  the  Treasury  from  time  to  time  direct 
(3.)  The  Treasury,  with   the  concurrence  of  the 
Lord   Chancellor,  may  from   time   to  time 
make  such  rulesf  as  may  seem  fit  for  publish- 
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ing  the  amouut  of  the  fees  and  regulating  the    Aao/m^^ 

use  of  such  stamps,  and  particularly  for  pre-  '—1 

scribing  the  application  thereof  to  documents 
from  time  to  time  in  use  or  required  to  be 
used  for  the  purposes  of  such  stamps,  and  for 
insuring  the  proper  cancellation  of  stamps 
and  for  keeping  accounts  of  such  stamps. 
(4.)  Any  document  which  ought  to  bear  a  stamp  in  Unsumped 
pursuance  of  this  act,  or  any  rule  or  order  S^t^S  re- 
made thereunder,  shall  not  be  received,  filed,  cjived  in 
used,  or  admitted  in  evidence   unless  and       ^^ 
until  it  is  properly  stamped,  within  the  time 
prescribed  by  the  rules  under  this  section 
regukting  the  use  of  stamps,  but  if  any  such 
document  is  through  mistake  or  inadvertence 
received,  filed,  or  used  without  being  pro- 
perly stamped,  the  Lord  Chancellor  or  the 
court  may,  if  he  or  it  shall  think  fit,  order 
that  the  same  be  stamped  as  in  such  order 
may  be  directed, 
(o.)  The  Commissioners  of  Inland  Revenue  shall  inland 
keep  such  separate  accounts  of  all  money  S^SU* 
received  in  respect  of  stamps  under  this  act, 
as  the  Treasury  may  from  time  to  time  direct^ 
and,  subject  to  the  deduction  of  any  expenses 
incurred  by  those  commissioners  in  the  exe- 
cution of  this  section,  th^  money  so  received 
shall,  under  the  direction  of  the  Treasury,  be 
carried  to  and  form  part  of  the  consolidated 
fund. 
(6.)  Any  person  who  forges  or  counterfeits  any  such  Forgery  of 
stamp,  or  uses  any  such  stamp,  knowiug  the  ^^^^^' 
same  to  be  forged  or  counterfeit,  or  to  have 
been  previously  cancelled  or  used,  shall  be 
guilty  of  forgery,  and  be  liable  on  conviction 
to  penal  servitude  for  a  term  not  exceeding 
seven  years,   or  to  imprisonment  with   or 
without  hard  labour  for  a  term  not  exceed- 
ing two  years. 
An  order  under  this  section  may  abolish  any  exist-  Power  to 
ing  fees  and  per-ccntages  which  may  be  taken  in  the  j^fe^®****" 
said  courts  or  offices,  or  any  of  them,  or  by  the  said 
officers  or  any  of  them,  but,  subject  to  the  provisions  of 
any  order  made  in  pursuance  of  this  section,  the  exist- 
ing fees  and  per-centages  shall  continue  to  be  taken^ 
applied,  and  accounted  for  in  the  existing  manner. 

The  provisions  of  this  section  are  taken  from  the  Common 
Law  Coorts  (Fees)  Act,  1865  (28  Vict.  c.  45;,  and  the  Courts 
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Act  ^  1875,   of  Jastice  (Salaries  and  Fnnds)  Act,  18C9,  sects.  19 — 23,  and  an 
*-^-        sabstantially  identical  therewith.   (For  order  nnder  this  section, 
seep.,  404 ^oft.) 
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27.  Whereas  by  the  Common  Pleas  at  Lancaster 
Amendment  Act,  1869,  the  fees  taken  by  the  protho- 
notarles  and  district  prothonotaries  in  pursuance  of 
that  act.,  are  directed  to  be  carried  to  the  credit  of 
"  the  protbonotaries  fee  fund  account  of  the  county 
palatine  of  Lancaster,"  and  certain  salaries  and  ex- 
penses connected  with  the  offices  of  the  said  prothono- 
taries and  district  prothonotaries,  are  directed  to  be 
paid  out  of  that  account : 

And  wbereas,  on  tbe  twenty-fourth  day  of  June,  one 
thousand  eight  bundred  and  seventy-four,  there  was 
standing  to  the  credit  of  that  account  a  sum  of  ten 
thousand  seven  hundred  and  fifty-five  pounds  con- 
solidated three  pounds  per  centum  bank  annuities  and 
one  thousand  eight  bundred  and  ten  pounds  casb,  or 
thereabouts : 

And  whereas  the  fees  received  in  the  Court  of  Pleas 
of  Durham  are  applied  in  payment  of  disbursements 
connected  with  the  office  of  the  prothonotary  of  that 
court,  and  any  surplus  of  such  fees  is  paid  into  the 
receipt  of  her  Majesty's  exchequer,  and  any  deficiency 
of  the  amount  of  the  said  fees  to  pay  such  disburse- 
ments is  charged  on  the  consolidated  fund  of  the 
United  Kingdom : 

And  whereas  aflber  tbe  commencement  of  the  prin- 
cipal act,  the  jurisdiction  of  the  Court  of  Common 
Pleas  at  Lancaster  and  the  Court  of  Pleas  at  Durham 
is  by  that  act  transferred  to  and  vested  in  the  High 
Court  of  Justice,*  and  it  is  expedient  to  make  further 
provision  respecting  the  expenses  of  those  courts  and 
the  said  stock  and  cash  standing  to  the  credit  of  the 
prothonotaries  fee  fund  account  of  the  county  palatine 
of  Lancaster : 

Be  it  therefore  enacted  that, — 

After  the  conmiencement  of  the  principal  act  there 
shall  be  paid  out  of  moneys  provided  by  parliament 
such  sums  by  way  of  salary  or  remuneration  to  the 
prothonotaries  and  district  prothonotaries  of  the  Court 
of  Common  Pleas  at  Lancaster  and  the  Court  of 
Common  Pleas  at  Durham  and  their  clerks,  and  such 
sums  for  rent,  taxes,  and  other  outgoings  at  their 
offices,  as  the  Lord  Chancellor,  with  the  concurrence 
of  the  Treasury,  may  from  time  to  time  direct. 

As  soon  as  each  prothonotary  and  district  pro- 
thonotary of  the  Court  of  Common  Pleas  at  Lancaster 
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has  acconnted  for  and  paid  all  fees  and  moneys  which    '^^%^^^* 

he  shall  have  received  by  virtue  of  his  said  office,  the  — '- — '- 

Chancellor  of  the  Duchy  of  Lancaster  shall  cause  any 
security  given  by  such  officer  in  pursuance  of  section 
seventeen  of  the  Common  PJeas  at  Lancaster  Amend- 
ment  Act,  1869,  to  be  cancelled,  and  delivered  up, 
or  otherwise  discharged. 

As  soon  as  may  be  after  the  commencement  of  the  TrMwferof 
principal  act  the  Treasury  and  the  Chancellor  of  the  uriesTM 
duchy  and  county  palatine  of  Lancaster  shall  ascertain  J""<^  ,*^^*" 

i_  ^111  •%•  t  j'^  tlonal  Debt 

the  amount  of  stock  and  cash  standing  to  the  credit  of  commis- 
the  prothonotaries  fee  fund  account  of  the  county  »»<>"«»• 
palatine  of  Lancaster,  after  paying  thereout  to  the 
receiver  general  of  the  revenues  of  the  Duchy  of 
Lancaster  the  amount  of  the  fees  remaining  in  the 
prothonotary's  hands  'on  the  twenty-fourth  day  of 
October,  one  thousand  eight  hundred  and  sixty-nine, 
and  paid  to  that  account  in  pursuance  of  section  seven- 
teen of  the  last-mentioned  act,  and  all  other  sums 
justly  due  to  her  Majesty  in  right  of  her  said  duchy 
and  county  palatine ;  and  the  Treasury  shall  by 
warrant  direct  the  governor  and  company  of  the  Bank 
of  England  to  transfer  to  the  Commissioners  for  the 
Heduction  of  the  National  Debt  the  amount  of  stock 
and  cash  so  ascertained,  and  either  to  cancel  the  stock 
in  their  books  or  otherwise  dispose  of  the  same  as  may 
be  directed  by  the  warrant ;  and  the  governor  and 
company  of  the  Bank  of  England  shall  transfer  the 
stock  and  cash^  and  cancel  or  otherwise  dispose  of 
the  stock  according  to  the  warrant,  without  any 
order  from  the  Lord  Chancellor  or  the  chancellor 
of  the  said  duchy  and  county  palatine  or  any  other 
person. 

The  Commissioners  for  the  Reduction  of  the  National 
Debt  shall  apply  all  cash  transferred  to  them  in  pur- 
suance of  this  section  in  the  purchase  of  bank  annui- 
ties, which  shall  be  cancelled  or  otherwise  disposed  of 
in  like  manner  as  the  said  stock. 

28.  The  Treasury  shall  cause  to  be  prepared  an-  Annaaiac- 
Dually  an  account  for  the  year  ending  the  thirty-first  JSd  ex^ndT- 
day  of  March,  showing  the  receipts  and  expenditure  tare, 
during  the  preceding  year  in  respect  of  the  High 
Court  of  Justice  and  the  Court  of  Appeal,  and  of  any 
court,  office,  or  officer,  the  fees  taken  in  which  or  by 
whom  can  be  fixed  in  pursuance  of  this  act. 

Such  account  shall  be  made  out  in  such  form  and  A'>»ant  of 
contain  such  particulars  as  the  Treasury,  with  the  '^^ 

L.r.  F 
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Ad  of  \97s,  ooncnrrence  of  the  Lord  Chuioellor,  may  from  time  to 
**-^^-     time  direct 

Everj  officer  bj  whom  or  in  whose  office  fees  are 
taken  which  can  be  fixed  in  parsnance  of  this  act, 
shall  make  such  returns  and  give  such  information  as 
the  Treasury  maj  from  time  to  time  require  for  the 
purpose  of  enabling  them  to  make  out  the  said  account. 

The  said  account  shall  be  laid  before  both  houses 
of  parliament  within  one  month  after  the  thirtj-first 
daj  of  March  in  each  year,  if  parliament  is  then 
sitting,  or,  if  not,  then  within  one  month  after  the  next 
meeting  of  parliament. 

See  29  ft  30  Vict,  c  IOI,a  7;  80  ft  31  Vict  c.  122,  m,  1—8; 
S2  ft  83  Vict  c.  91,  a.  24. 
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29.  Whereas  fines  and  other  moneys  paid  into  the 
Court  of  QiMen's  Bench  for  her  Majesty's  use  are  re- 
ceived by  the  Queen's  conmer  and  attorney,  and  out 
of  such  moneys  there  is  paid  in  pursuance  of  a  writ 
of  privy  seal  an  annual  sum  of  forty  pounds,  at  the 
rate  of  ten  pounds  for  every  term,  to  the  second  judge 
of  the  Court  of  Queen's  Bench,  and  by  section  seven 
of  the  act  of  the  sixth  year  of  King  Greorge  the 
Fourth,  chapter  eighty-four,  it  is  enacted  that  the  said 
termly  allowance  of  ten  pounds  shall  continue  to  be 
paid  to  the  said  second  judge  in  addition  to  his  salary: 

And  whereas  out  of  the  said  moneys  there  is  also 
payable  in  pursuance  of  the  said  writ  of  privy  seal  an 
annual  sum  of  ten  pounds  to  the  Que^i's  coroner  and 
attorney: 

And  whereas  it  is  expedient  to  detennine  such 
payments: 

Be  it  therefore  enacted  as  follows: 

Alter  the  passing  of  this  act  the  said  sums  of  fortj 
pounds  and  ten  pounds  a  year  shall  cease  to  be  payable 
by  the  Queen's  coroner  and  attorney  out  of  the  above- 
mentioned  moneys. 

So  long  as  the  person  who,  on  the  first  day  of  March* 
one  thousand  eight  hundred  and  seventy-five,  was  the 
second  judge  of  the  Court  of  Queen's  Bench  continues 
to  be  such  second  judge,  there  shall  be  payable  to  hina 
out  of  the  Consolidated  Fund  of  the  United  Kingdom 
the  annual  sum  of  forty  pounds  in  addition  to  his  salary, 
and  that  annual  sum  shall  be  payable  to  him  by  instaU 
ments  of  ten  pounds  at  the  like  times  at  which  the  said 
termly  allowance  of  ten  pounds  has  heretofore  been 
payable  to  him,  or  at  such  other  times  as  the  Treasury, 
with  the  consent  of  the  judge,  may  direct. 

So  long  as  the  person  who,  on  the  first  day  of  March^ 
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one  thoosand  eieht  hondred  and  seveoty-five,  was  the    AaofiBH, 

MM  29   30 

Qaeen's  coroner  and  attorney  continues  to  hold  that 


office,  there  shall  be  payable  to  him  out  of  moneys  Queen's  ooro- 
provided  by  parliament  the  annual  sum  of  ten  pounds,  j^oroej. 
and  such  sum  shall  be  payable  to  him  at  the  like  time 
at  which  the  said  annual  sum  of  ten  pounds  has  here- 
tofore been  payable  to  him,  or  at  such  other  times  as 
the  Treasury,  with  the  consent  of  such  Queen's  coroner 
or  attorney,  may  direct 

It  appears  from  6  Geo.  4,  c.  84,  &  7,  that  so  far  back  as  1761 
the  sam  of  forty  pounds  had  long  been  assigned  to  the  second 
jadge  referred  to,  '*  in  reelect  of  his  laboar  and  tronble  in  giving 
the  chaiige  to  the  grand  jnry  and  pioBoanciDg  jadgment  in  his 
ODort  against  malefactors." 

SO.  Whereas  by  section  sixteen  of  the  Ck)urt  of  Amendment 
Chancery  Funds  Act,  1872,  it  is  enacted  that  an  order  ruuItaAJtr 
of  the  Court  of  Chancery  nay  direct  securities  standing  ^s^^*  >•  ^ 
to  the  account  of  the  paymaster-^neral  on  behalf  of  of  govera-" 
the  Court  of  Chancery  to  be  converted  into  cash,  and  "i»*"J  •«c«ri- 
that  where  such  order  rerars  to  goyemment  securities,  frum  the 
such  secnrities  shall  be  transferred  to  the  Commis-  ^J[^|^' 
sioners  for  the  Bedaction  of  the  National  D^t  in  twhaitoftha 
manner  therein  mentioned :  alndly  and 

And  whereas  the  said  section  contains  no  provision  the  National 
for  the  converse  cases  of  the  conversion  of  cash  into  mM^en! 
securities  and  the  transfer  of  securities  from  the  said 
commissioners  to  the  account  of  the  paymaster-general 
on  behalf  of  the  Court  of  Chancery : 

And  whereas  sach  conversion  and  transfer,  and  the 
other  matters  provided  by  the  said  section,  can  be 
more  conveniently  provided  for  by  rules  made  in 
porsnance  of  section  eighteen  of  the  said  act ;  and  it  is 
expedient  to  remove  doubts  with  respect  to  the  power 
to  provide  by  such  rules  for  the  investment  in  securi- 
ties of  money  in  court,  and  the  conversion  into  money 
of  secnrities  in  court: 

Be  it  therefore  enacted  as  follows : 

Section  sixteen  of  the  Court  of  Chancery  Funds 
Act,  1872,  is  hereby  repealed. 

Rules  may  £x>m  time  to  time  be  made  in  pursuance 
of  section  eighteen  of  the  Court  of  Chancery  Funds 
Act^  1872,  with  respect  to  the  investment  in  securities 
of  Money  in  court,  and  the  conversion  into  money  of 
securities  in  court,  and  with  respect  to  the  transfer  to 
^e  CommiBBioners  for  the  Reduction  of  the  National 
Debt  of  government  securities  ordered  by  the  court  to 
be  sold  or  converted  into  cash,  and  to  the  transfer  by 
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those  commissioDers  to  the  pajmaster-general  for  the 
time  being,  on  behalf  of  the  Court  of  Chaooerj,  of 
government  securities  ordered  bj  the  Court  of  Chan* 
cerv  to  be  purchased. 

This  section  shall  come  into  operation  on  the  passing 
of  this  act,  and  shall  be  construed  together  with  the 
Court  of  Chancery  Funds  Act,  1872,  and  shall  be 
subject  to  any  alteration  in  that  act  made  by  or  in  pur- 
suance of  the  principal  act  or  this  act. 

31.  Whereas  under  the  Lunacy  R^ulation  Act, 
1863,  it  is  provided  that  there  shall  be  a  secretary  to 
the  visitors  of  lunatics  therein  mentioned,  and  it  is 
expedient  to  abolish  that  office :  Be  it  therefore  enacted 
as  follows: 

After  the  passing  of  diis  act  there  shall  cease  to  be 
a  secretary  to  the  visitors  of  lunatics. 

The  Trawury  shall  award,  out  of  moneys  provided 
by  parliament,  to  the  person  who  holds  at  the  passing* 
of  this  act  the  office  of  secretary  to  the  visitors  of 
lunatics  such  compensation,  by  way  of  annuity  or  other- 
wise, as,  having  regard  to  the  conditions  on  which  he 
was  appointed  to  his  office,  the  natore,  salary,  and 
emoluments  of  his  office,  and  the  duration  of  his 
services,  they  may  think  just  and  reasonable,  so  that 
the  same  be  granted  in  accordance  with  the  provisions 
and  subject  to  the  conditions  contained  in  Ihe  Super> 
annuation  Act,  1859. 

32.  Whereas  by  section  nineteen  of  the  Bankruptcy 
Repeal  and  Insolvent  Court  Act,  1869,  it  is  enacted 
as  follows: — "All  dividends  declared  in  any  court 
acting  under  the  acts  relating  to  bankruptoy  or  the 
relief  of  insolvent  debtors  which  remain  unclaimed  for 
five  years  after  the  commencement  of  this  act,  if 
declared  before  that  commencement,  and  for  five  years 
after  the  declaration  of  the  dividends  if  declared  after 
the  commencement  of  this  act,  and  all  undivided 
surpluses  of  estates  administered  under  the  jurisdiction 
of  such  court  which  remain  undivided  for  five  years 
after  the  declaration  of  a  final  dividend  in  the  case 
of  bankruptoy,  or  for  five  years  after  the  close  of  an 
insolvency  under  this  act,  shall  be  deemed  vested  in 
the  crown,  and  shall  be  disposed  of  as  the  Commis- 
sioners of  her  Majesty's  Treasury  direct:  Provided 
that  at  any  time  after  such  vesting  the  Lord  Chancellor 
may,  if  he  thinks  fit,  by  reason  of  the  disability  or 
absence  beyond  seas  of  the  person  entitled  to  the  sum 
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80  vested,  or  for  anj  other  reason  appearing  to  him    Ado/isiR, 
sufficient,  direct  that  the  sum  so  vested  shall  be  repaid    **•  ^-^^ 
out  of  monejs  provided  bj  parliament,  and  shall  be 
distributed  as  it  would  have  been  if  there  had  been  no 
such  vesting  :** 

And  whereas  a  similar  enactment  with  respect  to 
unclaimed  dividends  in  bankruptcy  was  made  by 
section  one  hundred  and  sixteen  of  the  Bankruptcy 
Act,  1869: 

And  whereas  it  is  expedient  to  give  to  persons  Fncmtation 
entitled  to  any  such  unclaimed  dividends  or  other  SJ^^™S'^^ 
sums  greater  facilities  for  obtaining  the  same:  Be  it  dividendii  la 
Aerefore  enacted  as  follows :  bamiruptcr. 

Any  court  having  jurisdiction  in  the  matter  of  any 
bankruptcy  or  insolvency,  upon  being  satisfied  that 
any  person  claiming  is  entitled  to  any  dividend  or 
other  payment  out  of  the  moneys  vested  in  the  crown 
in  pursuance  of  section  nineteen  of  the  Bankruptcy 
Repeal  and  Insolvent  Court  Act,  1869,  or  of  section 
one  hundred  and  sixteen  of  the  Bankruptcy  Act, 
1869,  may  order  payment  of  the  same  in  like  manner 
as  it  might  have  done  if  the  same  had  not  by  reason 
of  the  expiration  of  five  years  become  vested  in  the 
crown  in  pursuance  of  the  said  sections. 

This  section  shall  take  effect  as  from  the  passing  of 
this  act. 

S3.  From  and  after  the  commencement  of  this  act  sepeaL 
there  shall  be  repealed — 

(1.)  The  acts  specified  in  the  second  schedule*  to  •  Fo^eios. 
this  act,  to  the  extent  in  the  third  column 
of  that  schedule  mentioned,  without  prejudice 
to  anything  done  or  suffered  before  the  said 
commencement  under  the  enactments  hereby 
repealed ;  also, 

(2.)  Any  other  enactment  inconsistent  with  this  act 
or  the  principal  act 

34.  Whereas,  by  the  seventy-seventh  sectionf  of  the  Abolition  of 
principal  act,  it  is  provided  that,  upon  the  occurrence  ^JjJScy? 
of  a  vacancy  in  the  office  of  any  officer  coming  within  t  p«ge  59. 
the  provisions  of  the  said  section,  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  may,  in  the 
event  of  such  office  being  considered  unnecessary, 
abolish  the  same,  or  may  reduce  the  salary,  or  alter 
the  designation  or  duties  thereof,  notwithstanding  that 
the  patronage  thereof  may  be  vested  in  an  existing 
judge ;  but  tiiat  nothing  in  the  said  act  contained  shall 
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interfere  with  the  office  of  marshal  attending  any  com- 
missioner of  assisse:  And  whereas  it  is  expedient  to  add 
to  the  said  section:  Be  it  enacted,  that,  npon  the  occar- 
rence  of  any  vacancy  coming  within  the  provisions  of 
the  said  section,  an  appointment  shall  not  he  made 
thereto  for  the  period  of  one  month  without  the  assent 
of  the  Lord  Chancellor,  given  with  the  concurrence  of 
the  Treasury  ;  and,  further,  the  Lord  Chancellor  may, 
with  the  concurrence  of  the  Treasury,  suspend  th© 
making  any  appointment  to  such  office  for  any  period 
not  later  than  the  first  day  of  January,  1877,  and  may, 
if  it  he  necessary,  make  provision  in  sueh  manner  as 
he  thinks  fit  for  the  temporary  discharge,  in  the  mean- 
time, of  the  duties  of  such  office. 

Bj  sect  21  of  the  Act  of  1876  (p.  IVJ^pott),  the  power  of 
saspension  is  further  extended  to  1st  January,  1878. 

85.  Be  it  enacted,  that  any  person  who,  at  the  time 
of  the  commencement  of  this  act,  shall  hold  the  office 
of  chamber  clerk  shall  be  eligible  at  any  time  there- 
after for  appointment  to  the  like  office,  anything  in 
the  principal  act  to  the  contrary  notwithstanding ;  and 
that,  if  any  such  person  shall  be  so  appointed  after 
the  commencement  of  this  act,  he  shall,  if  the  salary 
assigned  to  such  office  by  or  under  the  principal  act 
be  less  than  the  salary  received  by  him  at  the  time  of 
the  commencement  of  this  act,  be  entitled  to  receive  a 
salary  not  less  than  that  so  formerly  received  by  him, 
so  long  as  he  shall  retain  such  office,  but  shall  not  be 
entitled  to  receive  or  claim  any  pension  in  respect  of 
hin  service,  unless  the  Treasury,  in  its  absolute  discre- 
tion, shall  think  fit  to  sanction  the  same. 


First  Schedule. 

[For  this  Schednle,  containing  the  Rales  of  Conrt  enacted  by 
sect  16  of  the  act,  p.  86,  ante^  see  Kulbb  of  the 

8UPBKMB  COUBT,  p.  121,  ^M^.] 
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Second  Schedule.' 


Seasion  and  Chapter. 


6G«o.4,a84.. 


82  &  33  Vict 
c71. 


82  &  88  Vict. 
c  83. 


36  &  37  Vict, 
c  66. 


An  Act  to  provide  for  the 
aagmentiDg  the  salaries  of 
the  Master  of  the  Rolls 
and  the  Vioe-Chancellorof 
Eneland,  the  Chief  Baron 
of  ue  Court  of  Exchequer, 
and  the  Puisne  Judges  and 
Barons  of  the  Courts  in 
Westminster  Hall,  and  to 
enable  his  Majesty  to  grant 
an  annuity  to  such  Vice- 
Chancellor,  and  additional 
annuities  to  such  Master 
of  the  Rolls,  Chief  Baron, 
and  Puisne  Judges  and 
Barons  on  their  resigpaa- 
tion  of  their  respective 
offices. 

The  Bankruptcy  Act,  1869 .  • 


The  Bankruptcy  Repeal  and 
Insolvent  Court  Act,  1869. 


Supreme  Court  of   Judica- 
ture Act,  1878. 


Extent  of  Repeal. 


Section  seven. 


Section  one  hundred  and 
sixteen  from  <*  provided 
that  at  any  time,"  inclu- 
sive, to  end  of  the  section. 

Section  nineteen  from  "  pro- 
vided that  at  any  time," 
inclusive,  to  end  of  the 
section. 

So  much  of  sections  three 
and  sixteen  as  relates  to 
the  London  Court  of 
Bankruptcy,  section  six,, 
section  nine,  section  ten, 
so  much  of  section  thirteen 
as  relates  to  additional 
judges  of  the  Court  of 
Appeal,  section  thirty- 
four  from  ''all  matters 
pending  in  the  London 
Court  of  Bankruptcy,"  to 
"  London  Court  of  Bank- 
ruptcy," section  thirty- 
fife,  section  forty-eight, 
section  fifty-three,  section 
sixty-three,  section  sixty- 
eight,  section  sixty-nine, 
section  seventy,  section 
seventy -one,  section  se- 
venty-two, section  seventy- 
three,  section  seventy- 
four,  and  the  whole  of 
the  schedule. 


•  See  loct.  83  of  tlie  act,  p.  lOL 


THE  APPELLATE  JUEISDICTION 

ACT,  1876. 


39  &  40  Vict.  c.  59, 

An  Act  for  amending  the  Law  in  respect  of  the 
Appellate  Jurisdiction  of  the  House  of  Lords; 
and  for  other  purposes.  [  1 1  th  August,  1 876 .  ] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  ^e  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary, 

1.  This  act  may  be  cited  for  all  purposes  as  ''  The  abort  mie. 
Appellate  Jurisdiction  Act,  1876." 

2.  This  act  shall,  except  where  it  is  otherwise  commence. 
expressly  provided,  come  into  operation  on  the  first  ™*°*®''^^ 
day  of  November,  1876,  which  day  is    hereinafter 
referred  to  as  the  commencement  of  this  act. 

The  proTirions  which  came  into  operation  before  the  1st 
Kofember,  1876,  are  bs.  6,  8. 

Appeal. 

3.  Subject  as  in  this  act  mentioned  an  appeal  shall  appmi  to  the 
lie  to  the  house  of  lords  from  any  order  or  judgment  SrS!!*^' 

of  any  of  the  courts  following  ;  diat  is  to  say, 
(1.)  Of  her  Majesty's  Court  of  Appeal  in  England ;  England. 

and 
(2.)  Of  any  court  in  Scotland  from  which  error  or  scouand. 
an  appeal  at  or  immediately  before  the  com- 
mencement of  this  act  lay  to  the  house  of 
lords  by  common  law  or  by  statute ;  and 
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AH  of  1876, 
«.  3— ^. 

Ireland. 


In  what  mat- 
ten  appeal 
lies  to  Hoiue 
of  Lurda. 


(3.)  Of  any  court  in  Irelaod  from  which  error  or 
an  appeal  at  or  immediately  before  the  com- 
mencemeut  of  this  act  laj  to  the  house  of 
lords  by  common  law  or  by  statute. 

For  the  jarisdictioD  of  the  Court  of  Appeal  in  Englaod,  see 
Act  of  1873,  sect  19.  p.  12,  ante.  The  effect  of  the  present 
section  will  be  to  give,  from  the  conrts  in  England,  further 
righto  of  appeal  to  the  honse  of  lords  than  those  which  existed 
before  the  act.  The  right  of  appeal  is  now  general,  whereas 
before  the  act  it  was  giren  bj  piurticalar  acts  as  to  particalar 
matters.  See  11  Gea.4  &  I'Will.  4,  c  70.  s.  8,  as  to  appeal 
from  judgments  in  error  bj  the  Exchequer  Chamber,  "  npon  any 

i'ndgment  given  "  by  the  Conrts  of  Queen's  Bench,  Common 
'leas  and  Exchequer;  C.  L.  P.  Act,  1854,  ss.  34, 36,  as  to  appeals 
from  refusal  of  rules,  &c.,  and  Macqneen,  p.  362,  for  list  of 
matters  on  which  error  lay ;  52  Geo.  3,  c  101,  s.  1,  as  to  appeal  in 
charitable  trust,  and  Macqneen.  p.  89;  14  &  15  Vict,  c  83, 
s.  10,  for  appeals  in  matters  of  equity  generally.  There  will 
now  be  an  appeal  from  all  interlocutory  orders,  even  where  made 
by  a  master.  As  to  the  power  of  the  bouse  of  lords  to  imp^^se 
**  conditions  "  as  to  the  value  of  the  subject-matter  in  dispute, 
see  sect  \\^po9t. 

In  Scotland,  an  appeal  lies  to  the  house  of  lords,  by  common 
law,  from  the  Court  of  Sesnon  and  the  Commission  of  Teinds 
(Macqneen,  286  >,  and  by  statute,  6  Ann.  c.  53,  s.  20,  from  the 
Court  of  Exchequer  in  Scotland.  The  Scotch  Act  of  Union  (6 
Ann.  c.  11)  is  silent  as  to  appeals. 

In  Ireland,  an  appeal  lies  by  the  Act  of  Union  (39  &  40  Geo. 
c.  67)  and  8th  Article  of  Union  in  any  case  where  an  appeal  lay 
before  the  Union  to  the  house  of  lords  in  Irelaod ;  and  hv 
40  Geo.  3,  c.  39  (Irish  Parliament),  from  any  judgment  of  the 
Exchequer  Chamber  in  Ireland  ;  and  by  19  &  20  Vict  c.  92, 
8.  14,  from  "all  decisions,  decrees  or  orders*'  of  the  Court  of 
Appeal  in  Chancery  of  Ireland,  whether  on  appeals  ih  C^hancery 
or  from  the  Incumbered  Estates  Court 


Form  of 
appeal  to 
House  of 
Lords. 

•  Page  448. 


4.  Every  appeal  shall  be  brought  by  way  of  peti- 
tion *  to  the  house  of  lordt»,  praying  that  the  matter 
of  the  order  or  judgment  appealed  against  may  be 
reviewed  before  her  Majesty  the  Queen  in  her  court 
of  parliament,  in  order  that  the  said  court  may  de- 
termine what  of  right,  and  according  to  the  law  and 
custom  of  this  realm,  ought  to  be  done  in  the  subject- 
matter  of  such  appeal. 


Qnoram  and 
detcriptloa 
of  **  Lords  of 
▲ppeaL** 


6.  An  appeal  shall  not  be  heard  and  determined  by 
the  house  of  lords  unless  there  are  present  at  such 
hearing  and  determination  not  less  than  three  of  the 
following  persons,  in  this  act  designated  lords  of 
appeal ;  that  is  to  say, 

(1.)  The  Lord  Chancellor  of  Great  Britain  for  the 
time  being ;  and 
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(2.)  The  lords  of  appeal  in  ordioarj  to  be  ap-   AHof\vt%, 
pointed  as  in  this  act  mentioned  ;  and  **  *•*• 

(3.)  Such  peers  of  parliament  as  are  for  the  time 
being  holding  or  haye  held  anj  of  the  offices 
in  this  act  *  described  as  high  judicial  offices.  *  Pi«e  ii9. 

**  High  jadicial  office  "  is  defined  in  the  interpretation  clause, 
sect.  25,  poMtf  as  meaoinf^the  office  of  Lord  Chancellor  of  Qreat 
Britain  or  Ireland,  or  of  paid  jndge  of  the  Jadicial  Committee 
of  PriTj  Council,  or  of  judge  of  one  of  the  superior  oonrts  of 
Great  Britain  or  Ireland. 

It  will  be  observed,  that  this  section  does  not  exclude  peeri 
not  qualified  as  therein  meti tioned.  The  last  occasion  (A-D.  1 783) 
QB  which  the  peers  generally  roted  on  a  l^^l  question  is  that  of 
the  BUKap  of  London  v.  Pytche,  1  £ast,  487.  (See  Sugden'g 
Law  of  .Property  as  administered  in  the  House  of  Lords,  p.  21.) 

6.  For  the  purpose  of  aiding  the  house  of  lords  in  Appointment 
the  hearing  and  determination  of  appeals,  her  Majesty  ^^^  ^f 
majy  at  any  time  afler  the  passing  of  this  act,  hj  let-  Appeal  in^ 
ters  patent  appoint  two  qualified  persons  to  be  lords  ^^"^^"•'y*" 
of  appeal  in  ordinary,  but  such  appointment  shall  not 
take  eiSect  until  the  commencement  of  this  act. 

A  person  shall  not  be  qualified  to  be  appointed  by  QoaUflcatioiL 
her  Majesty  a  lord  of  appeal  in  ordinary  unless  he 
has  been  at  or  before  the  time  of  his  appointment  the 
holder  for  a  period  of  not  less  than  two  years  of  some 
one  or  more  of  the  offices  in  this  act  f  described  as  high  t  Psg«  ii9. 
judicial  offices,  or  has  been  at  or  before  such  time  as 
aforesaid,  for  not  less  than  fifteen  years,  a  practising 
barrister  in  England  or  Ireland,  or  a  practising  advo- 
cate in  Scotland. 

Every  lord  of  appeal  in  ordinary  shall   hold   his  Remorau 
office  dnring  good  behaviour,  and  shall  continue  to 
hold   the   same  notwithstanding  the  demise  of  the 
crown,  but  he  may  be  removed  fi'om  such  office  on 
the  address  of  both  houses  of  parliament. 

There  shall  be  paid  to  every  lord  of  appeal  in  saiaiy. 
ordinary  a  salary  of  six  thousand  pounds  a  year. 

Every  lord  of  appeal   in  ordinary,  unless  he  is  Tomnku 
otherwise  entitled  to  sit  as  a  member  of  the  house  of  blirtoslt  "'S 
lords,  shall  by  virtue  and  according  to  the  date  of  his  vote  in  House 
appointment  be  entitled  during  his  life  to  rank  as  a  durin^minre 
baron  by  such  style  as  her  Majesty  may  be  pleased  to  ofoiiioeoniy. 
appoint,  and  shall  during  the  time  that  he  continues 
in  his  office  as  a  lord  of  appeal  in  ordinary,  and  no 
longer,  be  entitled  to  a  writ  of  summons  to  attend,  and 
to  sit  and  vote  in  the  house  of  lords ;  his  dignity  as 
a  lord  of  parliament  shall  not  descend  to  his  heirs. 

On  any  lord  of  appeal  in  ordinary  vacating  his 
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Lord  of  Ap- 
peal in  Ordlo 
nary,  betiig 
Privy  Coun- 
cillor, to  8it 
on  Jadlcial 
Committee. 


^^  ^{_!*'**   office,  by  death,  resignation,  or  otherwise,  her  Majesty 

-^ '-^  may  fill  up  the  vacancy  by  the  appointment  of  another 

qualified  person. 

A  lord  of  appeal  in  ordinary  shall,  if  a  privy 
councillor,  be  a  member  of  the  Judicial  Committee  of 
the  Privy  Council,  and,  subject  to  the  due  perform- 
ance by  a  lord  of  appeal  in  ordinary  of  his  duties  as 
to  the  hearing  and  determining  of  appeals  in  the 
house  of  lords,  it  shall  be  his  duty,  being  a  privy- 
councillor,  to  sit  and  act  as  a  member  of  the  Judicial 
Committee  of  the  Privy  Council*. 

The  first  two  Lordft  of  Appeal  in  Ordinary  were  Sir  Colin 
Blackbam,  formerly  Jadge  of  the  Queen's  Bench  DiTision  of 
the  High  Conrt,  now  Lord  Bhickbiini,  and  the  Rt  Hon.  £.  S. 
Gordon,  formerlj  Lord  Adrocate  of  Scotland,  now  Lord  Gordoou 


PenntoD  of 
Lord  of 
Apfteal  In 
OnlliMTj. 


*  Page  7. 
t  PHge  119. 


Hearing 
appeiUii 
during  pm- 
Mfration  of 
parliament. 


Supplemental  Provisions. 

7.  Her  Majesty  may,  by  letters  patent,  grant  to  any 
lord  of  appeal  in  ordinary,  who  has  serv^  for  fifteen 
years,  or  is  disabled  by  permanent  infirmity  from  the 
performance  of  the  duties  of  his  office,  a  pension  by 
way  of  annuity  to  be  continued  during  his  life  equal 
in  amount  to  the  pension  which  might  under  similar 
circumstances  be  granted  to  the  Master  of  the  Rolls, 
in  pursuance  of  the  Supreme  Court  of  Judicature 
Act,  1873.* 

Previous  service  in  any  office,  described  in  this  act 
as  a  high  judicial  office,f  shall  for  the  purposes  of 
pension  be  deemed  equivalent  to  service  in  the  office 
of  a  lord  of  appeal  in  ordinary  under  this  act. 

The  salary  and  pension  payable  to  a  lord  of  appeal 
in  ordinary  shall  be  charg^  on  and  paid  out  of  the 
consolidated  fund  of  the  united  kingdom,  and  shall 
accrue  due  from  day  to  day,  and  shall  be  payable  to  the 
person  entitled  thereto,  or  to  his  executors  and  admi- 
nistrators, at  such  intervals  in  every  year,  not  being 
longer  than  three  months,  as  the  Treasury  may  from 
time  to  time  determine. 

8.  For  preventing  delay  in  the  administration  of 
justice,  the  house  of  lords  may  sit  and  act  for  the 
purpose  of  hearing  and  determining  appeals,  and  also 
for  the  purpose  of  lords  of  appeal  in  ordinary  taking 
their  seats  and  the  oaths,  during  any  prorogation  of 
parliament,  at  such  time  and  in  such  manner  as 
may  be  appointed  by  order  of  the  house  of  lords 
made  during  the  preceding  session  of  parliament;  and 
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all  orders  and  proceedings  of  the  said  house  in  relation  ah  o/  i876, 
to  appeals  and  matters  connected  therewith  during  ****~^^- 
Boch  prorogation,  shall  be  as  valid  as  if  parliament 
had  been  then  sitting,  but  no  basiness  other  than  the 
bearing  and  determination  of  appeals  and  the  matters 
(X>nnected  therewith,  and  lords  of  appeal  in  ordinaiy 
taking  their  seats  and  the  oaths  as  aforesaid,  shall  be 
transacted  by  such  house  during  such  prorogation. 

Anj  order  of  the  house  of  lords  may  for  the 
purposes  of  this  act  be  made  at  any  time  after  the 
passing  of  this  act 

It  was  ordered,  shortly  before  the  close  of  the  session  of  1 87f>, 
on  the  motion  of  the  Lord  Chancellor,  that  the  house  should 
oommence  sitting  on  the  21st  NoTember  then  next 

9.  I^  on  the  occasion  of  a  dissolution  of  parliament.  Hearing  of 
her  Majesty  is  graciously  pleased  to  think  that  it  5SriiJi*diji. 
would  be  expedient,  with  a  view  to  prevent  delay  in  noiutton  of 
the  administration  of  justice,  to  provide  for  the  hear-  J*'^***"*'^"^ 
ing  and  determination  of  appeals  during  such  disso- 
lution, it  shall  be  lawful  for  her  Majesty,  by  writing 

under  her  sign  manual,  to  authorize  the  loi*ds  of 
appeal,  in  the  name  of  the  house  of  lords,  to  hear  and 
detennine  appeals  during  the  dissolution  of  parlia- 
ment, and  for  that  purpose  to  sit  in  the  house  of 
lords  at  such  times  as  may  be  thought  expedient; 
and  upon  such  authority  as  aforesaid  being  given  by 
her  Majesty,  the  lords  of  appeal  may,  during  such 
dissolution,  hear  and  determine  appeals  and  act  in  all 
matters  in  relation  thereto  in  the  same  manner  in 
all  respects  as  if  their  sittings  were  a  continuation 
of  the  sittings  of  the  house  of  lords,  and  may  in  the 
name  of  the  house  of  lords  exercise  the  jurisdiction 
of  the  house  of  lords  accordingly. 

10.  An  appeal  shall  not  be  entertained  by  the  house  riat  of  Attor. 
of  lords  without  the  consent  of  the  Attorney-General  n«y"W«nenii. 
or  other  law  officer  of  the  crown  in  any  case  where 
proceedings  in  error  or  on  appeal  could  not  hitherto 

have  been  had  in  the  house  of  lords  without  the  fiat 
or  consent  of  such  officer. 

The  fiat  of  the  Attorney-General  is  a  condition  precedent  to 
the  writ  of  error  in  cfiminal  proceedings.  (See  Castro  t.  Murray^ 
L.  R.,  10  Ex.  213  i  44  L.  J.,  M.  C.  70 ;  32  L.  T.  675  ; 
23  W.  H.  596.) 

11.  After  the  commencement  of  this  act  error  shall  Procedure. 
not  lie  to  the  house  of  lords,  and  an  appeal  shall  not 
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lie  from  any  of  the  courts  from  which  an  appeal  to  the 
house  of  lords  is  given  bj  this  act,  except  in  manner 
provided  by  this  act,  and  subject  to  such  conditions  as 
to  the  value  of  the  subject-matter  in  dispute,  and  as 
to  giving  security  for  costs,  and  as  to  the  time  within 
which  the  appeal  shall  be  brought,  and  generally  as  to 
all  matters  of  practice  and  procedure,  or  otherwise,  as 
may  be  imposed  by  orders  of  the  house  of  lords. 

For  the  Standing  Orders  in  the  sabject-matter  of  this  section, 
see  p.  448«  pott.  They  proride,  inter  alia^  that  petitions  of 
appeal  mast,  with  certain  exceptions  in  favonr  of  parties  nnder 
disability,  be  presented  within  one  year  from  the  date  of  the 
jndprment  appealed  against  (S.  O.  !.)»  that  the  reasonableness 
of  the  appeal  be  certified  by  coansel  (S.  0.  IL),  and  that  the 
appellant  give  secority  for  costs  (S.  O.  lY.). 

12.  Except  in  so  far  as  may  be  authorieed  by  orders 
of  the  house  of  lords  an  appeal  shall  not  lie  to  the 
house  of  lords  from  any  court  in  Scotland  or  Ireland 
in  any  case,  which,  according  to  the  law  or  practice 
hitherto  in  use,  could  not  have  been  reviewed  by  that 
house,  either  in  error  or  on  appeal. 

This  section  indirectly  anthorizes  the  house  of  lords  to  allow 
appeals  from  Scotch  and  Irish  coarts  in  case&  where  hitherto  no 
appeal  has  lain.  For  the  law  hitherto  in  ase,  see  note  to  sect.  3, 
p.  106,  ante, 

13.  Nothing  in  this  act  contained  shall  affect  the 
jurisdiction  of  the  house  of  lords  in  respect  of  any 
error  or  appeal  pending  therein  at  the  time  of  the  com- 
mencement of  this  act,  and  any  such  error  or  appeal 
may  be  heard  and  determined,  and  all  proceedings  in 
relation  thereto  may  be  conducted  in  the  same  manner 
in  all  respects  as  if  this  act  had  not  passed. 

Amendment  of  Acts* 

14.  Whereas  by  the  act  of  the  session  of  the  thirty* 
foiiith  and  thirty -fifth  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-one,  intituled  '<  An  Act  to  make 
further  provision  for  the  despatch  of  business  by  the 
Judicial  Committee  of  the  Privy  Council,"  her  Majesty 
was  empowered  to  appoint  and  did  appoint  four  persons 
qualified  as  in  that  act  mentioned  to  act  as  members 
of  the  Judicial  Committee  of  the  Privy  Council  at  such 
salaries  as  are  in  the  said  act  mentioned,  in  this  act 
referred  to  as  paid  judges  of  the  Judicial  Committee 
of  the  Privy  Council : 

And  whereas  the  power  given  by  the  said  act  of 
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filling  SDj  vacancies  occasioned  by  death,  or  otherwise,    ^^  ^^  ,^g^ 

in  the  offices  of  the  persons  so  appointed,  has  lapsed «•  m.    *_ 

bj  efflux  of  time,  and  her  Majesty  has  no  power  to  fill 
any  such  Tacancies  : 

Be  it  enacted,  that  whenever  any  two  of  the  paid  Appointment 
judges  of  the  Judicial  Committee  of  the  Privy  Conneii  ^dmonai 
have  died  or  resigned,  her  Majesty  may  appoint  a  Mortis  of 
third  lord  of  appeal  in  ordinary  in  addition  to  the  bitlinaiyon 
lords  of  appeal  in  ordinary  hereinbefore  authorized  to  ^!if*"*^i'ir.^ 
be  appointed,  and  on  the  death  or  resignation  of  the  Judges  of 
remaining  two  paid  judges  of  the  Judicial  Committee  oSmmittoc 
of  the  Privy  Council  her  Majesty  may  appoint  a  fourth 
lord  of  appeal  in  ordinary  in  addition  to  the  lords  of 
appeal  in  ordinary  aforesaid  ;  and  may  from  time  to 
time  fill  up  any  vacancies  occurring  in  the  offices  of 
BDch  third  and  fourth  lord  of  appeal  in  ordinary. 

Any  lord  of  appeal  in  ordinary  appointed  in  pur« 
finance  of  this  section  shall  be  appointed  in  the  same 
manner,  hold  his  office  by  the  same  tenure,  be  entitled 
to  the  same  salary  and  pension,  and  in  all  respects  be 
in  the  same  position  as  if  he  were  a  lord  of  appeal  in 
ordinary  appointed  in  pursuance  of  the  power  in  this 
acl  before  given  to  her  Majesty. 

Her  Majesty  may,  by  order  in  council,  with  the  Ecciesianticai 
advice  of  the  Judicial  Committee  of  her  Majesty's  SJSdi"**' 
Privy  CoonciL  or  any  five  of  them,  of  whom  the  Lord  comiuittee. 
Chancellor  shall  be  one,  and  of  the  archbishops  and 
bishops  being  members  of  her  Miyesty's  privy  council, 
or  any  two  of  them,  make  rules  *  for  the  attendance,  *  P>ce  40i. 
on  the  hearing  of  ecclesiastical  cases,  as  assessors  of 
the  said  committee,  of  such  number  of  the  archbishops 
and  bishops  of  the  Church  of  England  as  may  be 
determined  by  such  rules. 

The  rules  may  provide  for  the  assessors  being 
appointed  for  one  or  more  year  or  years,  or  by  rotation 
or  otherwise,  and  for  filling  up  any  temporary  or  other 
vacancies  in  the  office  of  assessor. 

Any  mle  made  in  pursuance  of  this  section  shall  be  sabmbBioQ 
laid  before  each  house  of  parliament  within  forty  ^LriSamoit. 
days  after  it  is  made,  if  parliament  be  then  sitting,  or, 
if  not  then  sitting,  within  forty  days  after  the  com- 
mencement of  the  then  next  session  of  parliament. 

If  either  house  of  parliament  present  an  address  to 
her  Majesty  within  forty  days  afler  any  such  rule  has 
been  laid  before  such  house,  praying  that  any  such 
rale  may  be  annulled,  her  Majesty  may  thereupon, 
by  order  in  council,  annul  the  same,  and  the  rule 
so  annoiled  shall  thenceforth  become  void,  but  with- 
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AH  of  i87«,   out  prejudice  nevertheless  to  the  making  of  anj  other 
— — "- — '—  rule  in  its  place,  or  to  the  validity  of  anything  which 

may  in  the  meantime  have  been  done  under  any  such 

rule. 

By  the  JadiciAl  Committee  Act,  1871  (34  &  35  Vict  c  91% 
the  crown  had  power  to  appoint,  within  twelve  months  from  the 
passing  of  that  act,  four  persons,  being  or  haying  been  at  the 
date  of  their  appointment  jadgcs  of  one  of  the  superior  ooarta 
at  Westminster,  or  a  chief  justice  of  the  Hi^  Court  of 
Judicature  at  Bengal,  Madras  or  Bombay,  to  act  as  members  of 
the  Judicial  Committee  of  the  Privy  Council,  and  to  **  hold  their 
offices  subject  to  such  arrangements  as  might  hereafter  be  made 
by  parliament  for  the  constitution  of  a  Supreme  Court  of 
Appellate  Jurisdiction/'  (See  also  as  to  the  Judicial  Committee, 
2  &  3  WiU.  4,  c  32;  3  &  4  WilL  4,  c  41 ;  6  &  7  Vict,  c  38; 
7  &  8  Vict.  c.  69  ;  8  &  9  Vict  c.  30;  and  14  &  15  Vict  c.  83.) 
The  Act  of  1873,  s.  21,  provided  for  the  transfer,  by  order  in 
council,  of  the  jurisdiction  of  the  Ju'licial  Committee  to  the 
Court  of  Appeal.  The  Act  of  1875,  sect.  2,  suspended  the  opera- 
tion of  sect  21  of  the  Act  of  1873.  The  present  act  (sect  24, 
p.  118,  poKt)  repeals  both  these  prior  enactments,  and,  while  it 
appears  still  to  contemplate  the  consolidation  of  the  Judicial  Com- 
mittee with  the  final  Court  of  Appeal,  leaves  the  actual  transfer 
of  jurisdiction  to  be  efifected  by  a  future  substantive  enactment 
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15.  Whereas  it  is  expedient  to  amend  the  constita- 
tion  of  her  Majesty's  Court  of  Appeal  in  manner 
hereinafter  mentioned  :  Be  it  enacted,  that  there  shall 
be  repealed  so  much  of  the  fourth*  section  of  the 
Supreme  Court  of  Judicature  Act,  1875,  as  provides 
that  the  ordinary  jndges  of  her  Majesty's  Court  of 
Appeal  (in  this  act  referred  to  as  ''the  Court  of 
Appeal")  shall  not  exceed  three  at  any  one  time. 

In  addition  to  the  number  of  ordinary  judges  of  the 
Court  of  Appeal  authorized  to  be  appointed  by  the 
Supreme  Court  of  Judicature  Act,  187o,  her  Majesty 
may  appoint  three  additional  ordinary  judges  of  that 
court. 

The  first  three  appointments  of  additional  jndges 
under  this  act  shall  be  made  by  such  transfer  to  the 
Court  of  Appeal  as  is  in  this  section  mentioned  of 
three  jndges  of  the  High  Court  of  Justice,  and  the 
vacancies  so  created  in  the  High  Court  of  Justice 
shall  not  be  filled  up,  except  in  the  event  and  to  the 
extent  hereinafter*  mentioned. 

Her  Majesty  may  by  writing,  under  her  sign  manual, 
either  before  or  after  the  commencement  of  this  act, 
but  so  as  not  to  take  efiTect  until  the  commencement 
thereof,  transfer  to  the  Court  of  Appeal  from  the 
following  divisions  of  the  High  Court  of  Justice,  that 
is  to  say,  the  Queen's  Bench  Division,  the  Common 
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Pleas  DiTisioo,  and  the  Exchequer  Division,  such  of  Atto/^si^ 
the  judges  of  the  said  divisions,  not  exceeding  three  — - — '- — 
in  number,  as  to  her  Majesty  may  seem  meet,  each  of 
whom  shall  have  been  a  j  udge  of  any  one  or  more  of  such 
divisions  for  not  less  than  two  years  previously  to  his 
appointment,  and  shall  not  be  an  ex-officio  judge  of 
the  Court  of  Appeal,  and  every  judge  so  transferred 
shall  be  d«emed  an  additional  ordinary  judge  of  the 
Court  of  Appeal  in  the  same  manner  as  if  he  had  been 
appointed  such  judge  by  letters  patent.  No  judge 
ahall  be  so  transferred  without  his  own  consent. 

Every  additional  ordinary  judge  of  the  said  Court  obiieratfon  ot 
of  Appeal  appointed  in  pursuance  of  this  act*  shall  be  ^In^^y^ 
subject  to  the  provisions  of  sections  twenty-nine*  and  judges  to  go 
thirty-seven  f  of  the  Supreme  Court  of  Judicature  ^*'^"**'  ^"^ 
Act,  1873,  and  shall  be  under  an  oblisration  to  eo  *  ^****  '*' 

•         -x-  J  A  ^  •     •  1  •        t  Page  41. 

Circuits,  and  to  act  as  commissioner  under  commis- 
sions  of  assize,  or  other  commissions  authorized  to 
be  issued  in  pursuance  of  the  said  act,  in  the  same 
manner  in  all  respects  as  if  he  were  a  judge  of  the 
High  Court  of  Justice. 

There  shall  be  paid  to  every  additional  ordinary 
judge  appointed  in  pursuance  of  this  act,  in  addition 
to  the  salary  which  he  would  otherwise  receive  as  an 
ordinary  judge  of  the  Court  of  Appeal,  such  sum  on 
account  of  his  expenses  on  circuit  or  under  such 
commission  as  aforesaid  as  may  be  approved  by  the 
Treasury  upon  the  recommendation  of  the  Lord 
Chancellor. 

Each  of  the  judges  of  the  High  Court  of  Justice  oflicm  of 
who  is  in  pursuance  of  this  act  transferred  to  the  ^/narT^ 
Court  of  Appeal,  by  writing  under  the  sign  manual  Judges. 
of   her  Majesty,   shall  retain  such    officers  as  are 
attached  to  his  person  as  such  judge,  and  are  ap- 
pointed and  removable  by  him  at  his  pleasure,  in 
pursuance  of  the  Supreme  Court  of  Judicature  Act, 
1873,}  and  the  officers   so  attached   shall   have  the  t  r&geei. 
same  rank,  and  hold  their  offices  by  the  same  tenure, 
and  upon  the  same  terms  and  conditions,  and  receive 
the  same  salaries,  and  if  entitled  to  pensions  be  en- 
titled to  the  same  pensions,  and  shall,  as  nearly  as 
may  be,  perform  the  same  duties  as  if  the  judges  to 
whom  they  are  attached  had  not  been  transferred  to 
the  Court  of  Appeal. 

Subject  as  aforesaid,  the  provisions  of  the  Supreme  Further 
Court  of  Judicature  Acts,  1873  §  and  1875,||  for  the  S2S*to?ic 
time  being  in  force  in  relation  'to  the  appointment  9P»fe7. 
of  ordinary  judges  of  her  Majesty's  Court  of  Appeal,  "  P«««7e. 
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Ae*  if  1^^  and  to  their  ten  ore  of  office^  and  to  their  precedence, 
"  ^~"'-  and  to  tbeir  salaries  and  pensioos,  and  to  the  officers 
to  be  attached  to  such  judges,  and  all  other  provisions 
relating  to  such  ordinarr  judges,  shall  applj  to  the 
a^iditiooal  ordinarr  judges  appointed  in  parsoance  of 
this  section  in  the  same  manner  as  thej  Apf^j  to  the 
other  oniinanr  jad^es  of  the  said  court. 

For  the  parptise  of  a  transter  to  the  Court  of  Appeal 
under  this  section,  senriee  as  a  judge  in  a  court  whose 
jori^ictioQ  is  transferred  to  the  High  Court  shall  be 
dteemed  to  hare  been  serrice  as  a  judge  in  anj  one  or 
more  of  such  diTi^ions  of  the  High  Court  as  are  in 
this  section  in  that  behalf  mentioned;  and  for  the 
porpo««e  of  the  pension  of  anr  person  appointed  under 
this  act  an  additional  ordinarr  judge  of  appeal,  service 
in  the  High  Coort  of  Justice,  or  in  unj  court  whoee 
jurisdiction  is  transferred  to  the  High  Court  of  Jus- 
tice or  to  the  Court  of  Appeal,  shall  be  deemed  to 
have  been  service  in  the  Court  of  AppeaL 

Sir  G.  W.  Bramwvll,  Sir  W.  B.  Brett  and  Sir  &  P.  Amphlett 
hare  b«ea  appointed  the  first  addidooal  ordinary  judges.  This 
section,  if  it  confeis  a  strle  on  the  additioiial  onlioary  jndges, 
confers  the  strle  ol  **  Jnstkes  of  Appeal"  bjr  general  wwds. 
See  however  p.  doT. 

16.  Orders  for  constituting  tod  holding  divisional 
courts  of  the  Court  of  Appeal,  and  for  regulating 
the  sittings  of  the  Court  of  Appeal,  and  of  the  di- 
visional Courts  of  Appeal,  may  be  made,  and 
when  made,  in  like  manner  rescinded  or  altered,  bj 
the  president  of  the  Court  of  Appeal,  with  the  con- 
currence of  the  ordinary  JQ<lg^  of  the  Court  of 
Appeal,  or  any  three  of  them;  and  so  much  of  section 
seventeen*  of  the  Supreme  Court  of  Judicature  Act, 
1875,  as  relates  to  the  regulation  of  any  matters  sub- 
ject to  be  reguhtted  by  orders  under  this  section,  and 
BO  much  of  any  rules  of  court  as  may  be  inconsistent 
with  any  order  made  under  this  section,  shall  be 
repealed,  without  prejudice  nevertheless  to  any  rules 
of  court  made  in  pursuance  of  the  section  so  repealed, 
so  long  as  such  rules  of  court  remain  nnafleoted  by 
orders  made  in  pursuance  of  this  section. 

Rj  sect.  6  of  the  Act  of  1875  (p.  77,  antey,  the  Lotd  Chan- 
cellor is  pretide&t  of  the  Coart  of  AppeaL 

For  the  present  mles  in  the  snbject-matter  of  this  section,  see 
Ord.  LXL,  Role  1,  p.  261.  No  orders  onder  this  section  itself 
hare  as  yet  been  issaed. 

w*!^  Jl         17.  On  and  after  the  Ist  day  of  December,  1876, 
Court     every  action  and  proceeding  in  the  High  Court  of 
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Justioe,  and  all  bmioess  arising  oat  of  the  same,  ex-    Aeto/ivjB, 

oept  as  is  hereinafter  provided,  shall,  so  fiu*  as  is  prac-  tJIi 

ticable  and  convenient,  be  beard,  determined,  and  teforeiiugle 
disposed  of  before  a  single  judge,  and  all  proceedings 
in  an  action  subsequent  to  the  bearing  or  trial,  and 
down  to  and  including  the  final  judgment  or  order, 
except  as  aforesaid,  and  always  excepting  anj  pro- 
ceedings on  appeal  in  the  Court  of  Appeal,  shall,  so 
far  as  is  practicable  and  convenient,  be  had  and  taken 
before  the  judge  before  whom  the  trial  or  hearing  of 
the  cause  took  place:  Provided  nevertheless,  that 
divisional  courts  of  the  High  Court  of  Justice  may  be 
held  for  the  transaction  of  any  business  which  may  for 
the  time  being  be  ordered  by  rules  of  court  to  be 
heard  bj  a  divisional  court ;  and  any  such  divisional 
court  when  held  shall  be  constituted  of  two  judges 
of  the  court  and  no  more,  unless  the  president  of  the 
division  to  which  such  divisional  court  belongs,  with  DinabHua 
the  concun-ence  of  the  other  judges  of  such  division,  **'*'*^ 
or  a  majority  thereof,  is  of  opinicm  that  such  divisional 
court  should  be  constituted  of  a  greater  number  of 
judges  than  two,  in  which  case  such  court  may  be  con- 
stituted of  such  number  of  judges  as  the  president, 
with  such  concurrence  as  aforesaid,  may  think  ex- 
pedient; nevertheless  the  decisions  of  a  divisional 
court  shall  not  be  invalidated  by  reason  of  such  court 
being  constituted  of  a  greater  number  than  two  judges ; 
and  [«c] 

Rules  of  court  *  for  carrying  into  effect  the  enact-  aii  ftitore 
ments  contained  in  this  section  shall  be  made  on  or  ^^  ^l  |^ 
before  the  Ist  day  of  December,  1876,  and  may  be  made  by 
afterwards  altered,  and  all  rules  of  court  to  be  made  jl^^^'^  ^' 
afler  the  passing  of  this  act,  whether  made  under  •  ?§«•  m7. 
the  Supreme  Court  of  Judicature  Act,  1875,  or  this 
act,  shall  be  made  by  any  three  or  more  of  the  fol- 
lowing persons,  of  whom  the  Lord  Chancellor  shall 
be  one,  namely,  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord 
Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief 
Baron  of  the  Exchequer,  and  four  other  judges  of  the 
Supreme  Court  of  Judicature,  to  be  from  time  to  time 
appointed  for  the  purpose  by  the  Lord  Chancellor  in 
writing  under  his  hand,  such  appointment  to  continue 
for  such  time  as  shall  be  specified  therein,  and  all  such 
rules  of  court  shall  be  laid  before  each  house  of  par- 
liament within  such  time  and  subject  to  be  annnlled  in 
Buch  manner  as  is  provided  by  the  Supreme  Court  of 
Jadioatare  Act,  1875.t  1 1*^  »s. 
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Act  of  1876,       There  shall  be  repealed  on  and  after  the  Ist  daj  of 

"•  ^'~^'     December,  1876,  so  much  of  sects.  40, ♦  41,  42,  43, 

^l^^,^^^  '^f   *°<i  46t  of  the   Supreme  Court  of  Judicature 

Act,  1873,  as  is  inconsistent  with  the  provisions  of 

this  section. 

As  to  the  jnnsdietion  of  a  single  judge  under  the  Act  of  1873, 
see  sect.  39  of  that  act  and  note,  p.  42,  ante,  For  roles  of  conrt 
for  carrying  into  efifcct  the  enactments  of  this  section,  see 
Ord.  XXX VL,  Rules  22  and  22a,  p.  212;  Orf.  XXXIX.,  Rnles  1 
and  la,  p.  222  and  notes;  Ord.  XL.,  Rnles  4  to  6,  p.  223  and 
notes;  Ord.  LVILa  p.  252,  pott^  and  note;  Old.  LYIII., 
Rnle  19,  p.  260  and  note. 

By  writing  dated  the  7th  NoTember,  1876,  Lord  Cairns,  C, 
has  appointed  Sir  W.  R  Brett  Lnsh,  J.,  Pollock,  B.,  and 
Manistj,  J.,  to  be  the  fonr  jndges  to  act  with  the  ex-officio 
jndges  on  the  committee  for  making  rules  of  court,  the  appoint- 
ment to  continue  in  force  until  Uie  1st  of  Januaiy,  1878. 

18.  Whenever  any  two  of  the  said  paid  judges  of 
the  Judicial  Committee  of  the  Privy  Council  have 
died  or  resigned,  her  Majesty  may,  upon  an  address 
from  both  houses  of  parliament,  representing  that  the 
state  of  business  in  the  High  Court  of  Justice  is  such 
as  to  require  the  appointment  of  an  additional  judge, 
fill  up  one  of  the  vacancies  created  by  the  transfer 
hereinbefore  authorized,}  by  appointing  one  new  judge 
of  the  said  High  Conrt  in  any  division  thereof;  and 
on  the  death  or  retirement  of  the  remaining  two  paid 
judges  of  the  said  Judicial  Committee,  her  Majesty 
may,  upon  the  like  address,  fill  up  in  like  manner 
another  of  the  said  vacancies,  and  from  time  to  time 
fill  up  any  vacancies  occurring  in  the  offices  of  judges 
8o  appointed. 

See  sect  14  and  note,  p.  110,  ante, 

19.  Where  a  judge  of  the  High  Court  of  Justice  has 
been  requested  to  attend  as  an  additional  judge  at  the 
sittings  of  the  Coin^  of  Appeal  under  section  fonr§  of 
the  Supreme  Court  of  Judicature  Act,  1875,  such  judge 
shall,  although  the  period  has  expired  during  whirh 
his  attendance  was  requested,  attend  the  sittings  of  the 
Conrt  of  Appeal  for  the  purpose  of  giving  judgment  or 
otherwise  in  relation  to  any  case  which  may  have  been 
heard  by  the  Conrt  of  Appeal  during  his  attendance  on 
the  Court  of  Appeal. 

20.  Where  by  act  of  parliament  it  is  provided  that 
the  decision  of  any  court  or  judge  the  jurisdiction  of 
which  court  or  judge  is  transferred  to  the  High  Coui't 
of  Justice  is  to  be  final,  an  appeal  shall  not  lie  in  any 
such  case  from  the  decision  of  the  High  Court  oif 
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Justice,  or  of  any  judge  thereof,  to  her  Majesty's   Aetqf\^6, 
Court  of  Appeal.  "•  •-^^~^^- 

This  section  rery  macb  narrows  the  powers  of  appeal 
originally  given  by  the  Act  of  1873.  See  note  to  seot.  19  of 
that  act,  p.  12,  ante^  where  the  cases  of  statntoiy  finality 
are  ennmennted. 

21.  Whereas  hy  section  thirty-four*  of  the  Supreme  saspenBion 
Court  of  Judicature  Act,  1875,  it  is  enacted  that  upon  Jgyi^J^^; 
the  occurrence  of  any  vacaucy  in  an  office  coming  toflUup^-a. 
within  the  proTisions  of  section  seventy-seven  f  of  the  Sg!u?ffloe«. 
Snpreme  Court  of  Judicature  Act»  1873,  the  Lord  «Pa«eioi. 
High  Chancellor  of  Great  Britain  may,  with  the  con-  t  Page  59. 
currence  of  the  Treasury,  suspend  the  making  any 
appointment  to  such  office  for  any  period  not  later 

than  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-seven,  and  may,  if  it  he  neces- 
sary, make  provision  in  such  manner  as  he  thinks  fit 
for  the  temporary  discharge  in  the  meantime  of  the 
duties  of  such  office,  and  it  is  expedient  to  extend  the 
said  period  as  hereinafter  mentioned :  Be  it  therefore 
enacted  as  follows : 

The  said  section  shall  he  construed  as  if  the  first 
day  of  January  one  thousand  eight  hundred  and 
seventy-eight  were  therein  inserted  in  lieu  of  the  first 
day  of  January  one  thousand  eight  hundred  and 
seventy-seven. 

22.  A  district  registrar  of  the  Supreme  Court  of  Appointment 
Judicature  may  from  time  to  time,  but  in  each  case  Jlg'JrteJ^Jegto- 
with  the  approval  of  the  Lord  Chancellor  and  subject  tnr. 

to  such  regulations  as  the  Lord  Chancellor  may  from 
time  to  time  make,  appoint  a  deputy,  and  all  acts 
authorized  or  required  to  be  done  by,  to,  or  before  a 
district  registrar  may  be  done  by,  to,  or  before  any 
deputy  so  appointed  :  Provided  always,  that  in  no  case 
such  appointment  shall  be  made  for  a  period  exceeding 
three  months.  This  section  shall  come  into  force  at 
the  time  of  the  passing  of  this  act. 

Sects.  eO~66  (pp.  52—55,  ante)  of  the  Act  of  1873,  sect.  13 
of  the  Act  of  1876  (p.  84,  ante)  and  Ord.  XXXV.  (p.  202,  poft)^ 
relate  to  district  registrars. 

23.  Whereas  by  the  Vice- Admiralty  Courts  Act,  Appointment 
1863,  it  is  enacted,  that  "nothing  in  this  act  con-  ofrice-ad- 
tained  shall  be  taken  to  affect  the  power  of  the  Ad-  uid^ffloeiT' 
miralty  to  appoint  any  vice-admiral,  or  any  judge,  5!dmlraity 
registrar,   marshal,   or   other    officer    of   any   Vice-  court 
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Afto/mB,  Admiralty  Court,  as  heretofore,  by  warrant  from  the 

— ~        Admiralty,  and  by  letters  patent  issued  under  the  seal 

of  the  High  Court  of  Admiralty  of  England :" 

And  whereas  since  the  commencement  of  the  Su- 
preme Court  of  Judicature  Acts,  1873  and  187oy 
doubts  have  arisen  with  respect  to  the  exercise  of  the 
said  power  of  the  Admiralty,  and  it  is  expedient  to 
remove  such  doubts :  Be  it  therefore  enacted  as  fol- 
lows: 

Any  power  of  the  Admiralty  to  appoint  or  cancel 
the  appointment  of  a  vice-atlmiral,  or  a  judge,  regis- 
trar, marshal,  or  other  officer  of  a  Vice- Admiralty 
Court,  may,  after  the  passing  of  this  act,  be  exercis^ 
by  some  writing  under  the  hands  of  the  Admiralty, 
and  the  seal  of  the  office  of  Admiralty,  and  in  such 
form  as  the  Admiitilty  from  time  to  time  direct. 

Every  appointment  so  made  shall  have  the  same 
effect,  and  every  vice-admiral,  judge,  registrar,  mar- 
shal, and  other  officer  so  appointed  shall  have  the  same 
jurisdiction,  power,  and  authority,  and  be  subject  to 
the  same  obligation,  as  if  he  had  been  appointed  before 
the  commencement  of  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875,  under  the  seal  of  the  High  Court 
of  Admiralty  of  England. 

"Admiralty"  in  this  section  means  the  Lord  High 
Admii'al,  or  the  commissioners  for  executing  his 
office,  or  any  two  of  such  commissioners. 
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Repeal  and  DeJiniHans. 

34.  Section  sixteen  of  the  Act  for  better  enforcing 
Church  Discipline,  passed  in  the  session  of  the  third 
and  fourth  years  of  the  reign  of  her  present  Majesty, 
chapter  eighty-six,  and  sections  twenty,  twenty-one, 
and  fifty-five  of  the  Supreme  Court  of  Judicature  Act, 
1873,  and  section  two  of  the  Supreme  Court  of  Judi- 
cature Act,  1875,  shall  be  repealed  (with  the  excep- 
tion of  BO  much  of  section  two  as  declares  the  day  on 
which  that  act  is  to  commence). 

By  sect  16  of  3  &  4  Vict.  c.  86  it  was  provided  that  archbishops 
and  bishops,  being  privy  conncillors,  should  be  members  of  the 
Jadicial  Committee  for  the  parposes  of  ecclesiastical  appeals. 
This  provision  is  now  repealed,  as  inconsistent  with  that  para- 
graph of  sect.  14  of  the  present  act  (p.  Ill,  ante)  which  enacts 
mies  made  by  order  in  council  are  to  designate  aaBesaon  in 
ecclesiastical  appeala 


Deflnitions.         25.  In  this  act,  if  not  inconsistent  with  the  context^ 
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Act  of  1876, 
«.  26. 


tbe  following  expressions  have  the  meaning  herein- 
after respectively  assigned  to  them  ;  that  is  to  saj, 

••High  judicial  office"  means  any  of  the  following  Highjudicw 
offices ;  that  is  to  say,  ®"**' 

The  office  of  Loi^  Chancellor  of  Great  Britain  or 
Ireland,  or  of  paid  judge  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  or  of  judge  of  one 
of  her  Majesty's  superior  courts  of  Great  Britain 
and  Ireland : 
**  Superior  courts  of  Great  Britain  and  Ireland"  S"peri<» 

'^    1  .      1    J  courts. 

means  and  mdudes, — 

As  to  England,  her  Majesty's  High  Court  of  Justice 
and  her  Majesty's  Court  of  Appeal,  and  the  su- 
perior courts  of  law  and  equity  in  England  as 
they  existed  before  the  constitution  of  her  Ma- 
jesty's High  Court  of  Justice ;  and 

As  to  Ireland,  the  superior  courts  of  law  and  equity 
at  Dublin ;  and 

As  to  Scotland,  the  Court  of  Session : 

"  Error"  includes  a  writ  of  error  or  any  proceedings  Error. 
in  or  by  way  of  error. 
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EULES  OF  THE  SUPREME  COUBT.* 


[Note. —  Where  no  other  provision  is  made  by  the 
Act  or  these  Rules  the  present  Procedure  and 
Practice  remain  inforce.\\ 


Thb  Rales  here  printed  (which  are  cited  as  Rnles  of  the  Sa- 
pieme  Court,  see  p.  647,  po»t,  and  are  referred  to  in  this  book 
as  R.  S.  C)  are  a  consolidation  of  the  original  Roles  scbednled 
to  the  act  with  the  new  Rnles  issued  from  time  to  time,  all 
amendments  being  printed  in  their  proper  places.  The  various 
issues  of  new  Rnles  bear  date  Dec  1875 ;  Feb.  1876 ;  June, 
187Q,  and  Dec.  1876.    See  R.  S.  C,  Dec.  1876,  p.  HT.poU, 


ORDER  I. 
FoBM  AKD  Commencement  of  Action. 

1.  All  actions  which  have  hitherto  been  commenced  Actiou. 
by  writ  in  the  superior  courts  of  common   law  at 
Westminster,  or  in  the  Court  of  Common  Pleas  at 

*  The  original  rules  of  court  were  scheduled  to  the  Act  of 
1876,  and  derived  their  force  from  sect  16  of  that  act,  p.  85. 
They  were  a  consolidation  of  the  fifty-eight  rules  in  the  now 
repealed  schedule  of  the  Act  of  1878,  with  those  prepared  by 
the  judges  under  sect.  68  of  that  act,  also  repealed.  The  divi- 
sion  into  **  Orders"  follows  the  arrangement  used  in  the  Chancery 
Consolidated  Orders.  They  may  be  described  generally  as  a 
code  of  procedure  in  an  action,  and  are  extracted  from  the  Com- 
mon Law  Procedure  Acts  and  Rules  and  the  Chancery  Procedure 
Acts  and  Consolidated  Orders,  with  such  modifications  as  the 
eoDfloHdation  of  the  courts  of  law  and  equity  requires,  and  a  few 
amendments  of  both.  The  original  rules  became  subject  to 
alterations  by  the  judges  after  the  1st  of  November,  1876,  and 
additional  rules  were  authorized  to  be  made  before  that  period. 
(See  Act  of  1876,  sect  17,  p.  86;  and  for  additional  rules  under 
that  section,  see  R  S.  C.  (Costs),  p.  369.) 

f  It  is  material  to  obserre  that  the  Statute  Law  Rerision 
Act  of  1876  comprises  the  principal  Equity  and  Common  Law 

L.F.  G 
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ord.j.  Lancaster,  or  in  the  Court  of  Pleas  at  Durham,  and 
all  suits  which  have  hitherto  been  commenced  by  bill 
or  information  in  the  High  Court  of  Chancery,  or  by 
a  cause  in  rem  or  in  personam  in  the  High  Court  of 
Admiralty,  or  by  citation  or  otherwise  in  the  Court 
of  Probate,  shall  be  instituted  in  the  High  Court  of 
Justice  by  a  proceeding  to  be  called  an  action. 

An  *'  action,"  under  the  Jadic&tnre  Acts,  assumes  an  entirely 
sew  aspect.  At  common  law,  from  which  the  word  is  taken,  an 
action  determined  a  single  dispute  between  two  parties.  A 
**8nit"  in  equity  bad  a  more  extended  application,  as  it  was 
frequently  employed  to  adjust  numerous  oonflictin^  interests. 
The  present  action  includes  both  these  meanings,  and  also  ex- 
tends to  the  adjustment  of  all  disputes  between  any  number  of 
parties  arising  out  of  transactions  relating  to  or  oonnected  with 
one  another.  (See  Act  of  1873,  sect.  24,  sub-sect  3.)  Divorce 
proceedings,  it  is  to  be  obserred,  are  not  to  be  called  **  actions." 

Interpleader.  2.  With  respect  to  interpleader,  the  procedure  and 
practice  now  used  by  courts  of  common  law  under  the 
Interpleader  Acta,  1  &  2  Will.  4,  c.  58,  and  23  &  24 
Vict.  c.  126,  shall  apply  to  all  actions  and  all  the 
divisions  of  the  High  Court  of  Justice,  and  the  appli- 
cation by  a  defendant  shall  be  made  at  any  time  after 
being  served  with  a  writ  of  summons  and  before 
delivering  a  defence. 

See  these  acts,  "  Incorporated  Statutes,^'  II.,  p.  463.  Inter- 
pleader is  by  this  rule  applied  to  "  all  actions."  It  was  formerly 
confined  to  assumpsit,  debt,  detinue,  or  trover,  the  application  by 
a  defendant  having  to  be  made  *'  after  declaration  and  before 
plea."  The  proceeding  was  founded  on  the  bill  of  interpleader, 
as  to  which  see  Dan.  Ch.  Pr.,  pp.  1412— 1418 ;  but  an*' action**  of 
interpleader  now  seems  unnecessary,  and  is,  perhaps,  precluded 
by  implication  in  this  section.  Effect  was  given  to  equitable 
claims  in  interpleader  by  courts  of  law.  ( See  Dvncan  v.  Qukiny 
L.  R.,  10  C.  P.  664;  44  L.  J.,  C.  P.  226;  32  L.  T.  497;  Ungle- 
hack  V.  Mxon,  L.  R.,  10  C.  P.  646  ;  32  L.  T.  831.) 

The  effect  of  this  rule  is  to  prevent  any  appeal  from  a  sum* 
Diary  decision  at  chambers  in  an  interpleader  summons  under 
sects.  14,  17  of  the  Common  Law  Procedure  Act,  1860  {Doddt 
v.  Shepherd,  L.  R.,  1  Ex.  D.  75;  46  L.  J.,  Ex.  467 ;  34  L.  T.  358) ; 

Procedure  Acts  (e.  g,,  Tumer*8  Act,  the  Chancery  Amendment 
Act  of  1862,  the  Common  Law  Procedure  Acts  of  1862,  1854 
and  1860),  and  repeals  formal  portions  of  some  of  them  only. 
The  vast  body,  therefore,  of  the  old  procedure  is  still  theoreti- 
cally unrepealed,  and  may  be  resorted  to  upon  any  point  on 
which  the  new  code  is  silent.  See  further,  as  to  maintenance  of 
old  procedure.  Act  of  1878,  sect.  23,  p.  16,  sect  76,  p.  57,  and 
sect  21  of  the  Act  of  1876,  p.  88. 
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and  it  woald  seem,  also,  from  the  JDd|rnient  of  the  Hiph  Court     0*^*-  T-.  n. 
on  an  interpleader  issue  (under  sect.  17),  but  not  from  the  judj;- 
ment  of  the  High  Court  upon  a  special  case  under  sects.  15,  16. 

3.  All  other  proceedings  in  and  applications  to  the  Proceedings 
High  Court  may,  subject  to  these  rules,  be  taken  and  actimirand 
made  in  the  same  manner  as  they  would  have  been  interpleader, 
taken  and  made  in  any  court  in  which  any  proceeding 
or  application  of  the  like  kind  could  have  been  taken 
or  made  if  the  act  had  not  been  passed. 

The  proceedin();8  referred  to  in  this  role  are  proceedings  in 
divorce,  which  will  still  he  conducted  according  to  the  rules  of 
the  old  DiTorce  Court  (see  the  acts  and  rules,  '*  Subsisting 
Procedure"),  and  those  proceedings  which  come  nnder  the  term 
"matters"  in  the  interpretation  clause  (sect.  100)  of  the  Act  of 
1873.  Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division,  and  criminal  proceedings  generally,  are  excepted  from 
the  operation  of  the  rules  by  Ord.  LXII.,  p.  26i,jfost, 


ORDER  II. 
Writ  of  Summons  and  Pbocedube,  &c. 

1.  Every  action  in  the  High  Court  shall  be  com-  commence- 
menced  by  a  writ  of  summons,  which  shall  be  indorsed  uoMbJ  writ. 
with  a  statement  of  the  nature  of  the  claim  made,  or  of 

the  relief  or  remedy  required  in  the  action,  and  which 
shall  specify  the  division  of  the  High  Court  to  which 
it  is  intended  that  the  action  should  be  assigned. 

This  rule  is  founded,  so  far  as  regards  the  writ,  on  the  com- 
nMm  law  practice,  suits  in  equity  having  been  (since  1852)  com- 
menced by  bill  without  writ  of  subpoena.  From  the  forms  of 
indorsement  prescribed  by  Ord.  III.,  Rule  3,  it  will  be  seen 
that  an  entirely  new  practice  is  established  by  this  rule,  and  that 
the  indorsement  upon  the  writ  will,  in  many  simple  cases,  take 
the  place  of  the  common  law  "  declaration."  "  The  nature  of 
the  claim  made,  or  of  the  relief  or  remedy  required,''  is  to  be 
indorwd  according  to  circumstances.  *'  Claim  "  is  more  appro- 
priate to  actions  of  the  common  law,  "claim  and  relief"  to 
actions  of  the  equity  class.  As  to  the  assignment  of  actions  to 
particular  dlTisions,  aee  sect.  84  of  the  Act  of  1873  (p.  36),  and 
Ord.  v..  Rale  4,  p.  130. 

The  writ  of  summons  in  an  administration  action  ought  to  AUmlnldtra- 

havo  in  its  title  the  words  **  In  the  estate  of ."    {JSyre  v.  t*«n  acUon. 

Cor,  24  W.  R.  317.) 

2.  Any  costs  occasioned  by  the  use  of  any  more  Cosubjnte 
prolix  or  other  forms  of  writs,  and  of  indorsements  ^^m"* 
thereon,  than  the  forms  hereinafter  prescribed,  shall 

be  home  by  the  party  using  the  same,  unless  the  court 
shall  otherwise  direct. 

o2 
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Ortf.IL 

yonn  of 
wrlu 

•  Page  267. 


Alteration  of 
fbmu. 


Writ  for  ier- 
vloe  oat  of 
Jurisdiction, 
by  leare. 


Affidavit. 


Master  cannot 
give  leave. 

No  plea  of 
wrongful 
vice  after 
leave. 

Form  of 
writ. 

t  Page  368. 


:  Page  368. 


BniD  of  ex- 
change. 


3.  The  writ  of  summons  for  the  commencemeDt  of 
an  action  shall,  except  in  the  cases  in  which  anj 
different  form  is  hereinafter  provided,  be  in  Form  No.  I* 
in  Part  I.  of  Appendix  (A.)  hereto,  with  such  varia- 
tions as  circumstances  may  require. 

The  indorsement  on  the  bill  of  complaint  in  Chancery,  which 
did  duty  for  the  writ,  threatened  imprisonment  in  default  of 
appearance,  bat  in  other  points  resembled  the  common  law  writ, 
which  the  present  form  substantially  follows.  (Ch.  Pr.  Act,  1852, 
sect.  3,  and  sched.;  C.  L.  P.  Act,  1852,  sect.  2,  and  sched.) 

3a.  Forms  2  and  3  in  Part  I.  of  Appendix  (A.)  to 
the  "  Rules  of  the  Supreme  Coui't  **  shall  be  read  as  if 
the  words  "  by  leave  of  the  court  or  a  judge"  were  not 
therein  (a). 

4.  No  writ  of  summons  for  service  out  of  the  juris- 
diction, or  of  which  notice  is  to  be  given  out  of  the 
jurisdiction,  shall  be  issued  without  the  leave  of  a 
court  or  judge. 

For  service  ont  of  jnrisdiction,  see  Ord.  XI.,  p.  140. 

An  afSdavit  will  be  reqnired  in  the  Chancery  Dirision  in 
mpportof  the  summons  under  this  rule;  it  should  be  intituled 
in  the  action  and  also  "  In  the  matter  of  the  Judicature  Acta." 
{Young  v.  Bnugey,  L.  R.,  1  Ch.  D.  277;  45  L.  J.,  Ch.  142; 
24  W.  R.  110.) 

A  master  or  district  registrar  cannot  act  under  this  role. 
Ord.  LIV.,  Rule  2a. 

A  defendant  cannot  plead  that  a  writ  was  an  improper  one  to 
sen-e  out  of  the  jurisdiction  when  leave  has  been  giyen  to  serve 
it.    {Preston  v.  Lamont,  Ex.  D.,  24  W.  R.  928.) 

5.  A  writ  of  summons  to  be  served  out  of  the  juris- 
diction, or  of  which  notice  is  to  be  given  out  of  the 
jurisdiction,  shall  be  in  Form  No.  2f  in  Part  I.  of 
Appendix  (A.)  hereto,  with  such  variations  as  circum- 
stances maj  require.  Such  notice  shall  be  in  Form 
No.  3,]:  in  the  same  part,  with  such  variations  as  cir- 
cumstances may  require. 

See  Rule  3a,  iupra. 

6.  With  respect  to  actions  upon  a  bill  of  exchange 
or  promissory  note,  commenced  within  six  months 
after  the  same  shall  have  become  due  and  payable,  the 
procedure  under  the  Bills  of  Exchange  Act,  18  &  19 
Vict.  c.  67,  shall  continue  to  be  used. 

By  this  act,  commonly  called  Keating's  Act,  actions  on  bills 


(a)  Inierted  by  R.  S.  C,  June,  1876,  r.  3,  p.  &A8.  ftpparentlj  In  cooseqaenoe 
of  the  decblons  in  Scolt  r.  The  Royal  Wax  Candle  Co^  L.  K ,  1  Q.  B.  D.  404 ; 
ii  L  J.,  Q.  B  686 ;  84  L.  T.  688;  'i4  W.  R.  668 ;  and  Bacon  r.  Tunm;  L.  It., 
1  Ch.  D.  S76 ;  84  L.  T.  849 ;  24  W.  K.  687. 
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of  exchange  uulj  be  brought  within  6  months  from  matarity,  Ordt.  ii.,  iiL 
bv  special  writ,  upon  affidavit  of  personal  service,  of  which  the  *" 

plaintiff  may  at  once  sign  judgment  unless  the  defendant,  upon 
affidavits  disclosing  reasonable  grounds  of  defence,  shall  have 
obtained  leave  to  appear  within  12  days  after  service.  See  the 
act  at  length,  <*  Incorporated  Statutes,"  III.,  p.  470. 

The  Bills  of  Exchange  Act  is  to  read  in  with  the  Judicature  Acts  to  be 
Acts  BO  far  as  that  can  be  done.     ( Offer  v.  Bradnnm,  L.  R.,  read  together. 
1  C.  P.  334;  45  L.  J.,  C.  P.  273;  34  L.  T.  678;  24  W.  R.  404). 
(See  note  to  Ord.  V.,  Rule  1.) 

As  to  service  of  Uie  writ,  see  note  to  Ord.  IX.,  Rule  1,  p.  135.  Senrlce  of 

writ 

7.  The  writ  of  sammons  in  everj  admiraltj  action  in  Form  of 
rem  shall  be  in  Form  No.  4*  of  Part  I,  of  Appendix  (A.)  ^™*^^ 
hereto,  with  such  variations  as  circumstances  maj  •  p^  269^ 
require. 

7a.  Form  A.  in  the  Appendix  to  these  Rules  [R.  New  form. 
S.  C,  Dec.  1875]  shall  be  substituted  for  the  form 
referred  to  in  Order  II.,  Rule  7,  of  the  "  Rules  of  the 
Supreme  Court  (6). 

8.  Every  writ  of  summons,  and  also  every  other  Date,  &&  of 
writ,  shall  bear  date  on  the  day  on  which  the  same  ^^^ 
shall  be  issued,  iind  shall  be  tested  in  the  name  of 

the  Lord  Chancellor,  or  if  the  office  of  Lord  Chancellor 
shall  be  vacant,  in  the  name  of  the  Lord  Chief  Justice 
of  England. 

See  C.  L.  P.  Act,  1852,  sect.  5,  bj  which  the  writ  was  tested 
in  the  name  of  a  chief  or  senior  jnd^e;  and  Ch.  Am.  Act,  1852, 
sect  3,  and  sched.,  by  which  the  bill  in  Chancery  was  tested  in 
the  name  of  the  Crown. 


ORDER  IIL 
Indorsements  of  Claih, 

1.  The  indorsement  of  claim  shall  be  made  on  every  Time  of  in- 
writ  of  summons  before  it  is  issued.  dowement. 

2.  In  the  indorsement  required  by  Order  H.,  Rule  1,  contenta  of 
it  shall  not  be  essential  to  set  forth  the  precise  ground  *o*>««™«»t. 
of  complaint,  or  the  precise  remedy  or  relief  to  which 

the  plaint iif  considers  himself  entitled.    The  plaintiff  Leareto 
may  by  leave  of  the  court  or  judge  amend  such  in-  »mend. 
dorsement  so  as  to  extend  it  to  any  other  cause  of 
action  or  any  additional  remedy  or  relief. 

When  the  obtaining  of  an  injunction  or  receiver  is  a  sab-  injancHon 
or  receiver. 

(ft)  Added  bar  R.  8.  C,  Dee.  1670,  r.  2,  ^  M7. 
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Fonna  of  In- 
dorsement. 

•  rage  273. 


Ord  IIT.      stantial  part  of  the  action,  the  claim  for  such  should  he  cnclonied. 

(  Colebourn€  v.  Colehmtrne,  L.  R..  1  Ch.  J).  690;  24  W.  R.  235.) 

Leave  will  probably  be  required  to  amend,  although  the  writ 

has  not  been  served.     (Per  Lush,  J.,  at  chambers,  Bitt.  p.  1). 

X  forinAl  ^^  *^*  Chancery  Division  the  writ  will  be  amended  on  prodac- 

onier  required  tion  of  the  indorsement  of  coonsel  on  his  brief,  initialed  by  the 

lu  Ch.  Div.      rejpstrar,  without  drawing  up  the  order.   {Matthias  v.  Matthias, 

W.  N.  1876,  p.  214.) 

.  3.  The  indorsement  of  claim  may  be  to  the  effect  of 
such  of  the  forms  in  Part  II.*  of  Appendix  (A.) 
hereto  as  shall  be  applicable  to  the  case,  or  if  none  be 
found  applicable,  then  such  other  similarly  concise 
form  as  the  nature  of  the  case  may  require. 

See  Ord.  IL,  Rule  1,  and  note. 

4.  If  the  plaintiff  sues  or  the  defendant  or  any  of 
the  defendants  is  sued  in  a  representative  capacity,  the 
indorsement  shall  show,  in  manner  appearing  by  the 
statement  in  Appendix  (A.)  hereto,  Part  II.  Sect.  8,f 
or  by  any  other  statement  to  the  like  effect,  in  what 
capacity  the  plaintiff  or  defendant  sues  or  is  sued. 


Indorsing 
repmenta- 
tlre  cmpacltj. 

t  Page  284. 


indorsGment        2.  In  probate  actions  the  indorsement  shall  show 

IStionar'*       whether  the   plaintiff  claims  as   creditor,   executor, 

administrator,  residuaiy  legatee,  legatee,  next  of  kin, 

heir-at-law,  devisee,  or  in  any  and  wFiut  other  character. 


Special  in- 
dorsement  of 
debt  or  liqui- 
dated de- 
maud. 


6.  In  all  actions  where  the  plaintiff  seeks  merely  to 
recover  a  debt  or  liquidated  demand  in  money  payable 
by  the  defendant,  with  or  without  interest,  arising 
upon  a  contract,  express  or  implied,  as,  for  instance, 
on  a  bill  of  exchange,  promissory  note,  cheque,  or  other 
simple  contract  debt,  or  on  a  bond  or  contract  under 
seal  for  payment  of  a  liquidated  amount  of  money,  or 
on  a  statute  where  the  sum  sought  to  be  recovered 
18  a  fixed  sum  of  money  or  in  the  nature  of  a  debt,  or 
on  a  guaranty,  whether  under  seal  or  not^  where  the 
claim  against  the  principal  is  in  respect  of  such  debt  or 
liquidated  demand,  bill,  cheque,  or  note,  or  on  a  trust, 
the  writ  of  summons  may  be  specially  indorsed  with 
the  particulars  of  the  amount  sought  to  be  recovered, 
after  giving  credit  for  any  payment  or  set-off. 

This  rule  is  taken  from  the  C.  L.  P.  Act  of  1862,  sect.  26,  but 
la  more  extensive  than  that  section,  in  being  applicable  to  cases 
where  the  defendant  does  not  reside  within  the  lurisdiction,  and 
to  cases  of  trust,  and  also  in  allowing  the  plaintiff  to  give  credit 
for  set-off.  The  special  indorsement  may  be  used  as  a  "  statement 
of  claim,''  unless  a  jadge  orders  otherwise.  (Ord.  XXI.,  Rule  4.) 
But  its  main  object  is  to  enable  the  plaintiff  to  sign  final  judg- 
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ment  on  default  of  appearance  under  Ord.  XIII.,  Rule  3,  p.      Ord.  ill. 
147,  and  also  to  call  on  the  defendant  to  show  cause  whj 
judgment  should  not  be  signed  under  Ord.  XIV.,  p.  150. 

It  is  not  necessary  to  set  out  all  the  items  of  an  account  Veed  not  set 
in  detail  to  make  an  indorsement  speciaL    (Per  Lush,  J.,  at  ou^itemB. 
chambers,  Bitt  p.  33.) 

Quain,  J.,  at  chambers,  has  expressed  a  doubt  whether  this  Only  for 
rule  can  refer  to  an  action  in  which  it  is  sought  to  charge  a  ^^o***" 
wife's  separate  estate,  or  to  anything  but  a  simple  money  demand.  ^"""^^ 
{Bntterftorth  v.  Tee,  Bitt.  p.  82.)    This  would  seem  to  be  the 
correct  view  of  the  rule. 

Forms  of  special  indorsements  are  given  in  Appendix  (A.),  Forait. 
Part  IL,  Sect.  7,  p.  282.    A  merely  formal  divergence  from 
those  forms  is  immaterial.    (Per  Archibald,  J.,  at  chambers, 
Bitt  p.  1 17.) 

It  will  be  observed  that  the  rules  make  no  provision  for  Particaism 
"  particulars.'*  The  intention  of  the  act  would  seem  to  be  that 
in  cases  not  satisfied  by  a  special  indorsement  of  the  writ,  a 
puty  should  as  a  rule  amend  his  statement  of  claim  or  defence, 
as  the  case  may  be,  instead  of  delivering  further  particulars. 
(See  per  Lush,  J.,  and  Quain,  J.,  at  chambers,  Bitt.  pp.  14  and 
63;  Ord.  XXVII.,  p.  181,  post.^  Cases,  however,  may  arise 
where  a  separate  statement  of  particulars  will  be  ordered. 
(See  per  Archibald,  J.,  at  chambers,  in  Barker  v.  Wood,  Bitt. 
p.  127.) 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  General  in- 
liquidated  demand  only,  the  indorsement,  beside  stating  J^JJ^'jf, 
the  nature  of  the  claim,  shnll  state  the  amount  claimed  dated  de- 
fer debt,  or  in  respect  of  such  demand,  and  for  costs  ™"*' 
respectively,  and  shall  further  state,  that  upon  payment 
thereof  within  four  days  after  service,  or  in  case  of 

a  writ  not  for  service  within  the  jurisdiction  within 
the  time  allowed  for  appearance,  further  proceedings 
will  be  stayed.  Such  statement  may  be  in  the  form  in 
Appendix  (A.)  hereto,  Part  XL,  Sect.  3.*  The  defendant  •  Page  276. 
may,  notwithstanding  such  payment,  have  the  costs 
taxed,  and  if  more  than  one-sixth  shall  be  disallowed, 
the  plaintiff's  solicitor  shall  pay  the  costs  of  taxation. 

This  rule  is  taken  from  C.  L.  P.  Act,  1852,  sect.  8.  It  applies 
to  the  same  kind  of  claims  as  the  preceding  rule,  but,  that  being 
for  the  plaintiff's  benefit,  is  permissive,  and  this,  being  for  the 
defendant's  benefit,  is  compulsory.  The  indorsement  under  this 
role  is  general,  that  is,  for  so  much,  without  giving  particulars. 

8.  In  all  cases  of  ordinary  account,  as,  for  instance,  indorwrnent 
in  the  case  of  a  partnership  or  executorship  or  ordinary  Ji^JJlJ.***' 
trust  account,  where  the  plaintiff,  in  the  first  instance, 

desires  to  have  an  account  taken,  the  writ  of  summons 
shall  be  indorsed  with  a  claim  that  such  account  be  taken. 

See  further  on  this  subject,  Ord.  XV.,  p.  152. 
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OrAfV. 

ORDER  IV, 

Indobsement  of  Address. 

Where  plain-  1.  The  soUcitor  of  a  plaintiff'  suing  bj  a  solicitor 
■ou«Jlw  ^^  shall  indorse  upon  every  writ  of  summons  and  notice 
in  lien  of  service  of  a  writ  of  summons  the  address  of 
the  plaintijB^  and  also  his  own  name  or  firm  and  place 
of  business,  and  also,  if  his  place  of  business  shidl  be 
more  than  three  miles  from  Temple  Bar,  another  proper 
place,  to  be  called  his  address  for  service,  which  shall 
not  be  more  than  three  miles  from  Temple  Bar,  where 
writs,  notices,  petitions,  orders,  summonses,  warrants, 
and  other  documents,  proceedings,  and  written  com- 
Agency.  municatious  maj  be  left  for  him.  And  where  anj  such 
solicitor  is  onlj  agent  of  another  solicitor,  he  shall  add 
to  his  own  name  or  firm  and  place  of  business  the  name 
or  firm  and  place  of  business  of  the  principal  solicitor. 

This  role  is  snbstitoted  for  Ch.  C.  O.  III.,  Rule  2,  and  C.  L.  P. 
Act,  1852,  sect  6.  The  fonner  reqaired  the  place  of  boaineas 
of  the  solicitor  to  be  giyen;  the  latter  his  place  of  abode  onlj. 
Neither  of  them  reqimed  the  address  of  the  pluntiff,  which  it 
now  becomes  necessarj  to  state.  As  to  notice  in  lien  of  senrioe, 
see  Ord.  IX.,  Rale  2,  p.  136. 
One  owner  of  Where  one  owner  of  a  ship  snes  on  behalf  of  himself  and  aU 
ship  suing  for  other  owners,  an  order  will  not  be  g^ven  nnder  this  rate  for  the 
*"uwi*.i.i  addresses  of  the  other  o?n[iers.  (Hnddleaton,  B.,  at  rhamheia, 
LeatkUy  v.  M^Audrem  Jf  Co^  Bitt.  p.  71.) 


wiUiia  thifl. 


Where  plain-  2.  A  plaintiff  suiuff  In  person  shall  indorse  upon 
\a^  every  writ  of  summons  and  notice  in  lieu  of  service  of  a 
writ  of  summons  his  place  of  residence  and  occupation, 
and  also,  if  his  place  of  residence  shall  be  more  than 
three  miles  from  Temple  Bar,  another  proper  place,  to 
be  called  his  address  for  service,  which  shall  not  be 
more  than  three  miles  from  Temple  Bar,  where  ¥rrit8, 
notices,  petitions,  orders,  summonses,  warrants,  and 
other  documents,  procQcdings,  and  written  communi* 
cations  may  be  left  for  him. 

[  The  above  two  rules  are  to  apply  to  all  cases  in 
which  the  writ  of  summons  is  issued  out  of  the  London 
office^  or  out  of  a  district  registry  where  the  defendant 
has  the  option  of  entering  an  appearance  either  in  the 
district  registry  or  the  London  office.'] 

This  mle  is  based  on  Ch.  C.  O.  III.,  Rnle  5,  which,  however, 
did  not,  any  more  than  the  corresponding  enactment  of  the 
C.  L.  P.  Act,  1862,  sect  6,  require  the  oocnpation  to  be  stated. 

The  italicised  paragraph  appears  to  be  impliedly  repealed  by 
the  next  rale  (2a). 
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2a.  NotwithstRnding  anything  to  the  contrary  con-  Or<ii.  iv.,  v, 
tained  in  Order  IV.  of  "  The  Rules  of  the  Supreme  Town  writ*. 
Court,"  Rules  1  and  2  of  such  order  shall  only  apply  Jjf<>«««^t 
where  the  writ  of  summons  is  issued  out  of  the  London 
ofBoe.* 

[3.  Indorsement  of  address  where  writ  issued  out 
of  district  registry.  Annulled,  R.  S.  C,  Feb.  1876, 
Role  3,  p.  551.3 

3a.  In  all  cases  where  a  writ  of  summons  is  issued  where  writ 
out  of  a  district  registry  the  solicitor  shall  give  on  the  S^^iJI*^^' 
writ  the  address  of  the  plaintiff,  and  his  own  name  or 
firm  and  his  place  of  business,  which  shall,  if  his  place 
of  business  he  within  the  district  of  the  registry,  be  an 
address  for  service,  and  if  such  place  be  not  within 
the  district,  he  shall  add  an  address  for  service  within 
the  district^  and  where  the  defendant  does  not  reside 
within  the  district,  he  shall  add  a  further  address  for 
service,  which  shall  not  be  more  than  three  miles 
from  Temple  Bar ;  and  where  the  solicitor  issuing  the 
writ  is  only  agent  of  another  solicitor,  he  shall  add  to 
his  own  name  or  firm  and  place  of  business  the  name 
or  firm  and  place  of  business  of  the  principal  solicitor. 
Where  the  plaintiff  sues  in  person,  he  shall  give  on 
the  writ  his  place  of  residence  and  occupation,  which 
shall,  if  his  place  of  residence  be  within  the  district, 
be  an  address  for  service,  and  if  such  place  be  not 
within  the  district,  he  shall  add  an  address  for  service 
within  the  district,  and,  where  the  defendant  does  not 
reside  within  the  district,  he  shall  add  a  further  ad- 
dress for  service,  which  shall  not  be  more  than  three 
miles  from  Temple  Bar.-j- 


ORDER  V. 

Issue  op  Writs  of  Summons. 

1.  Place  of  Issue* 

1.  In  any  action  other  than  a  probate  action,  the  Plaintiff  may 
plaintiff  wherever  resident  may  issue  a  writ  of  sum-  JUSTdto-""' 
mons  out  of  the  registry  of  any  district.  trictregiitry. 

See  further  as  to  district  registries,  Act  of  1873,  sect.  60, 

•  Added  l^  R.  S.  C,  Fe1>.  1876,  Rale  3,  p.  6fi1. 

t  SalMtltated  for  Rale  8  (which  made  no  provlalon  for  the  case  of  a  defendant 
veekllng  oat  of  the  district  from  the  ngiatxy  of  which  the  writ  was  laeaed)  hy 
R.  S.  C,  FeU  1876,  Rale  8,  p.  Ml. 

o5 
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Ord.Y. 


BlilB  of  Ex- 
change  AcU 


What  writ 
must  state  If 
defendant 
not  resident 
within  dis- 
trict. 


What  if 

defendant 

resident. 


p.  52,  mnd  order  in  onnncil  theretmder,  **  Orders  in  Gonndl,"  II., 
jwMt,  and  also  Ord.  XXXV.,  p.  202.  The  result  of  this  and  the 
two  following  mles  is,  that  it  is  in  the  first  instance  optional 
with  the  plaintiff  to  proceed  in  a  district  registry  or  not ; 
bat  that  if  the  plaintiff  chooses  to  proceed  in  a  district  registry, 
it  is  optional  with  the  defendant  to  appear  there  or  not,  nnlos 
he  reside  or  cany  on  bnsiness  within  the  district.  In  either  of 
these  cases  an  appearance  in  the  district  registry  is  compalsory. 
See  Ord.  XII.,  Rules  2,  3,  p.  242. 

This  rule  will  apply  to  a  writ  under  the  Bills  of  Exchange 
Act  ( Oger  t.  Bradttum,  L.  R.,  I  C.  P.  D.  334  ;  45  L.  J.,  C.  P. 
273 ;  34  L.  T.  878  ;  24  W.  R.  404.) 

2.  Id  all  cases  where  a  defeodaot  neither  resides 
nor  carries  on  business  within  the  district  out  of  the 
registry  whereof  a  writ  of  summons  is  issued,  there 
shall  be  a  statement  on  the  face  of  the  writ  of  sum- 
mons that  such  defendant  may  cause  an  appearance 
to  be  entered  at  bis  option  either  at  the  district  registry 
or  the  London  office,  or  a  statement  to  the  like  effect. 

3.  In  all  cases  where  a  defendant  resides  or  carries 
on  business  within  the  district,  and  a  writ  of  sum- 
mons is  issued  out  of  the  district  registry,  thei-e  shall 
be  a  statement  on  the  face  of  the  writ  of  summons 
that  the  defendant  do  cause  an  appearance  to  be  en- 
tered at  the  district  registry,  or  to  the  like  effect. 


Choice  of 
division  in 
Admiraltj 
actioDS. 


2.  Option  to  choose  Division  in  certain  Cases. 

4.  Subject  to  the  power  of  transfer,  every  person 
by  whom  any  cause  or  matter  may  be  commenced  in 
the  High  Court  of  Justice  which  would  have  been 
within  the  non-exclusive  cognizance  of  the  High  Court 
of  Admiralty  if  the  said  act  had  not  passed  shall  assign 
such  cause  or  matter  to  anyone  of  the  divisions  of  the 
said  High  Court,  including  the  Probate,  Divorce,  and 
Admiralty  Division,  as  he  may  think  fit,  by  marking 
the  document  by  whieh  the  same  is  commenced  with 
the  name  of  the  division,  and  giving  notice  thereof  to 
the  proper  officer  of  the  court.  If  so  marked  for  the 
Chancery  Division  the  same  shall  be  assigned  to  one 
of  the  judges  of  such  division  by  marking  the  same 
with  the  name  of  such  of  the  said  judges  as  the  plain- 
tiff or  petitioner  (subject  to  such  power  of  transfer) 
may  think  Hi, 

As  to  the  power  of  transfer,  see  Ord.  LI.,  p.  241.  This  rule  is 
supplementary  to  sect  11  of  the  Act  of  1875.  By  sect  34  of 
the^  Act  of  1873,  certain  business  is  assigned  to  particular 
divisions  of  the  High  Court.  By  the  effect  of  the  geuml  power 
given  by  that  section  it  was  open  to  the  plaintiff  to  assign  to 
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the  Probate,  Divorce,  and  Admiralty  Division  any  canae  not  Ord.y. 
specificallj  assigned  to  any  other  di?ision  by  sect.  34  of  the  Act 
of  1873.  The  3rd  snb-sect.  of  sect.  11  of  the  Act  of  1875  con- 
fines this  power  to  cases  wh^re  the  plaintiff  would  have  been  enti- 
tled to  sne  in  one  of  the  three  corresponding  conrts.  In  order 
to  clear  np  any  donbt  as  to  Admiralty  canses,  which  might  have 
been  bronght  either  in  the  Admiralty  or  a  common  law  court,  this 
rule  expr^sly  extends  the  plaintiff's  right  to  assign  such  causes 
to  any  division  of  the  High  Conrt  as  well  as  the  division  in  ques- 
tion. Actions  within  the  exclasive  cognizance  of  the  former 
Court  of  Admiralty  are  assigned  to  the  Probate,  &c.  Division  by 
sect  34  of  the  Act  of  1873,  p.  38.  The  result  is  to  give  this 
division  the  same  jurisdiction  as  the  old  courts. 

3.  Generally, 

5.  Writs  of  summons  shall  be  prepared   by  the  Preparation 
plaintiff  or  his  solicitor,   and    sball    be   written   or  ®'^'*'** 
printed,  or  partly  written  and  partly  printed,  on  paper 

of  the  same  description  as  hereby  directed  in  the  case 
of  proceedings  directed  to  be  printed. 

6.  Every  writ  of  summons  shall  be  sealed  by  the  seai  of  writ. 
proper  officer,  and  shall  thereupon  be  deemed  to  be 

issued. 

7.  The  plaintiff  or  his  solicitor  shall,  on  presenting  copy  of  writ 
any  writ  of  summons  for  sealing,  leave  with  the  officer  ''****• 
a  copy,  written  or  printed,  or  partly  written  and  partly 
printed,  on  paper  of  the  description  aforesaid,  of  such 

writ,  and  all  the  indorsements  thereon,  and  such  copy 
shall  be  signed  by  or  for  the  solicitor  leaving  the 
same,  or  by  the  plaintiff  himself  if  he  sues  in  person. 

8.  The  officer  receiving  such  copy  shall  file  the  Entered  in 
same,  and  an  entry  of  the  filing  thereof  shall  be  made  **"****^^- 
in  a  book  to  be  called  the  cause  book,  which  is  to 

be  kept  in  the  manner  in  which  cause  books  have 
heretofore  been  kept  by  the  clerks  of  i^cords  and 
writs  in  the  Court  of  Chancery,  and  the  action  shall 
be  distinguished  by  the  date  of  the  year,  a  letter, 
and  a  number,  in  the  manner  in  which  causes  are 
now  distinguished  in  such  last-mentioned  cause  books. 

SAnd  when  such  action  shall  be  commenced  in  a  Distin- 
istrict  registry,  it  shall  be  further  distinguished  by  S!!l5*?f  m*. 
the  name  of  such  registry.*]  trict  rcgtetrj-. 

9.  Notice  to  the  proper  officer  of  the  assignment  of  Notice  to 
an  action  to  any  division  of  the  court  under  sect  11  of  22S»ment 

-^  d  action. 

•  Added  by  S.  S.  C,  Jane,  1876,  Role  3,  p.  654. 
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WagiM. 


Bottomir. 


SalTftge. 


Dispensing 
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the  Supreme  Court  of  Judicature  Act,  1875,  or  under 
Rule  4  of  this  Order,  shall  he  sufficientij  given  by 
leaving  with  him  the  copy  of  the  writ  of  sununons. 

4.  In  particular  Actions, 

10.  The  issue  of  a  writ  of  summons  in  probate 
actions  shall  be  preceded  by  the  filing  of  an  affidavit 
made  by  the  plaintiff  or  one  of  the  plaintiffs  in  verifi- 
cation of  the  indorsement  on  the  writ. 

[11.  In  Admiralty  actions  in  rem  a  warrant  for  the 
arrest  of  property  according  to  the  Form  A.*  in  the 
Appendix  to  these  Rules, f  may  be  issued  at  the  in- 
stance either  of  the  plaintiff  or  of  the  defendant,  at 
any  time  after  the  writ  of  summons  has  issued,  but  no 
warrant  of  arrest  shall  be  issued  until  an  affidavit 
by  the  party  or  his  agent  has  been  filed,  and  the 
following  provisions  complied  with  (J)]  : — 

(a.)  The  affidavit  shall  state  the  name  and 
description  of  the  party  on  whose  behalf  the 
action  is  instituted,  the  nature  of  the  claim,  the 
name  and  nature  of  the  property  to  be  arrested, 
and  that  the  claim  has  not  been  satisfied. 

{b.)  In  an  action  of  wages  the  affidavit  shall 
state  the  national  character  of  the  vessel  pro- 
ceeded against;  and  if  against  a  foreign  vessel 
that  notice  of  the  institution  of  the  action  has 
been  given  to  the  consul  of  the  State  to  which 
the  vessel  belongs,  if  there  be  one  resident  in 
London  [a  copy  of  the  notice  shall  be  annexed 
to  the  affidavit^. 

(c.)  In  an  action  of  bottomry,  the  bottomry 
bond,  and  if  in  a  foreign  language  also  a  notarial 
translation  thereof,  shall  be  produced  for  the  in- 
spection and  perusal  of  the  registrar,  and  a  copy 
of  the  bond,  or  of  the  translation  thereof,  certified 
to  be  correct,  shall  be  annexed  to  the  affidavit. 

(d,)  In  an  action  of  distribution  of  salvage  the 
affidavit  shall  state  the  amount  of  salvage  money 
awarded  or  agreed  to  be  accepted,  and  the  name, 
address,  and  description  of  the  party  holding  the 
same. 

(e.)  The  court  or  judge  may  in  any  case,  if  he 


(})  This  paimgraph  was  substltoted  for  the  former  flnt  pangraph  of  Sole  11 
by  R.  S.  C,  Februaiy,  1876,  Rule  4,  p.  Ml,  In  amendment  of  tbe  former  sab- 
stitated  rule,  R.  S.  C. ,  December,  1875,  Rule  8.  The  original  rule  required  the 
affldavit  to  be  filed  prior  to  the  Issue  of  the  wilt. 
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think  fit,  allow  the  writ  of  summons  to   issue  Qn/<.  v..  vi. 
although  the  affidavit  may  not  contain  all   the  withi»rtica- 
reqaired  particulars.     In  a  wages  cause  he  maj  ^"^  ^y  i»<*»«* 
also  waive  the  service  of  the  notice,  and  in  a 
cause  of  bottomry  the  production  of  the  bond. 

[12.  Caveat  in  case  of  a  second  Admiralty  action. 
Annulled,  R.  S.  C,  Dec.  1875,  Rule  4,  p.  548.] 


ORDER  VI. 
Concurrent  Writs. 

1.  The  plaintiff  in  any  action  may,  at  the  time  of  lasoeof  con. 
or  at  any  time  during  twelve  months  after  the  issuing  witbiiuT^^ 
of  the  original  writ  of  summons,  issue  one  or  more  monuis. 
concurrent  writ  or  writs,  each  concurrent  writ  to  bear 

teste  of  the  same  day  as  the  original  writ,  and  to  be 
marked  with  a  seal  bearing  the  word  ''  concurrent," 
and  the  date  of  issuing  the  concurrent  writ ;  and  such 
seal  shall  be  impressed  upon  the  writ  by  the  proper 
officer:  Provided  always,  that  such  concurrent  writ  or 
writs  shall  only  be  in  force  for  the  period  during 
which  the  original  writ  in  such  action  shall  be  in 
force. 

When  a  writ  has  been  lost  after  renewal,  the  coart  has  no  Lost  writ. 
power  to  allow  a  copy  of  the  reneweil  writ  to  be  sealed  as  an 
original,  or  to  issoe  a  concurrent  writ,  when  the  proper  time  for 
doing  so  is  past.    (Davies  v.  Garland,  L.  R.,  1  Q.  B.  D.  260; 
33  L.  T.  727 ;  24  W.  R.  252.)    See  note  to  next  rule. 

2.  A  writ  for  service  within  the  jurisdiction  may  be  serrice  oot 
issued  and  marked  as  a  concurrent  writ  with  one  for  ^jj^^^^ 
service,  or  whereof  notice  in  lieu  of  service  is  to  be 

given,  out  of  the  jurisdiction ;  and  a  writ  for  service, 
or  whereof  notice  in  lieu  of  service  is  to  be  given,  out 
of  the  jurisdiction  may  be  issued  and  marked  as  a 
concurrent  writ  with  one  for  service  within  the  juris- 
diction. 

These  two  mles  are  based  on  sects.  9  and  22  of  the  C.  L.  P. 
Act  respectively,  *'  twelve"  being  snbstitnted  for  **  six  **  months 
in  Rnle  1.  A  concnrrent  writ  cannot  be  issued  upon  a  renewed 
writ  after  the  expiration  of  twelve  months  from  the  issue  of  the 
original  writ.  (See  Coles  v.  Sherrard,  11  Ex.  482;  25  L.  J., 
Ex.  59.) 
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Declaration 
by  solicitor 
wiieiher  writ 
issued  with 
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rlty. 


Declaration 
by  partners 
of  names  of 
flrm. 


ORDER  Vn. 
Disclosure  by  Solicitors  and  Plaintiffs. 

1.  'Every  solicitor  whose  name  shall  be  indorsed  on 
any  writ  of  summoDS  shall,  on  demand  in  writing 
made  by  or  on  behalf  of  any  defendant  who  has  been 
served  therewith  or  has  appeared  thereto,  declare 
forthwith  whether  such  writ  has  been  issued  by  him 
or  with  his  authority  or  privity  ;  and  if  such  solicitor 
shall  declare  that  the  writ  was  not  issued  by  him  or 
with  his  authority  or  privity,  all  proceedings  upon 
the  same  shall  be  stayed,  and  no  further  proceedings 
shall  be  taken  thereupon  without  leave  of  the  court  or 
a  judge. 

This  mle  is  taken  from  sect  7  of  the  C.  L.  P.  Act,  1852, 
which  contained  also  a  provision  for  disclosure  of  the  place  of 
alxxle  of  the  plaintiff,  whose  address  most  now,  by  Ord.  IV., 
Rale  1,  be  given  in  any  case. 

2.  When  a  writ  is  sued  out  by  partners  in  the  name 
of  their  firm,  the  plain tiifs  or  their  solicitors  shall,  on 
demand  in  writing  by  or  on  behalf  of  any  defendant, 
declare  forthwith  the  names  and  places  of  residence 
of  all  the  persons  constituting  the  firm.  And  if  the 
plaintiffs  or  their  solicitor  shall  fail  to  comply  with 
such  demand,  all  proceedings  in  the  action  may,  upon 
an  application  for  that  purpose,  be  stayed  upon  such 
terms  as  the  conrt  or  a  judge  may  direct.  And  when 
the  names  of  the  partners  are  so  declared,  the  action 
shall  proceed  in  the  same  manner  and  the  same  conse- 
quences in  all  respects  shall  follow  as  if  they  had  been 
named  as  the  plaintiffs  in  the  writ  But  all  proceed- 
ings shall,  nevertheless,  continue  in  the  name  of  the 
firm.  • 

The  power  of  sning  in  the  name  of  a  firm  is  given  by 
Ord.  XVI.,  Rule  10,  p.  156. 


Writ  to  be  in 
force  for  12 
montha  only. 


ORDER  Vin. 

Renewal  of  Writ. 

1.  No  original  writ  of  summons  shall  be  in  force  for 
more  than  twelve  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date ;  but  if  any 
defendant  therein  named  shall  not  have  been  served 
therewith,  the  plaintiff  may,  before  the  expiration  of 
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the  twelve  months,  apply  to  a  judge,  or  the  district       Ords. 
registrar,  for  leave  to  renew  the  writ ;  and  the  judge     ^'"•'  ^^' 
or  registrar,  if  satisfied  that  reasonable  efforts  have 
been  made  to  serve  such  defendant,  or  for  other  good 
reason^  may  order  that  the  original  or  concurrent  writ  Renewal  of 
of  summons  be  renewed  for  six  months  from  the  date  ^^nthSTby 
of  such  renewal,  and  so  from  time  to  time  during  the  order  of  judge 
currency  of  the  renewed  writ.     And  the  writ  shall  in  Jl^tnr. 
such  case  be  renewed  by  being  marked  with  a  seal 
bearing  the  date  of  the  day,  month,  and  year  of  such 
renewal;  such  seal  to  be  provided  and  kept  for  that 
purpose  at  the  proper  office,  and  to  be  impressed  upon 
the  writ  by  the  proper  officer,  upon  delivery  to  him  by 
the  plaintiff  or  his  solicitor  of  a  memorandum  in  Form 
Ko.  5*  in  Appendix  (A.)  Part  I. ;  and  a  writ  of  sum-  •  pa^eSTL 
mons  so  renewed  shall  remain  in  force  and  be  available 
to  prevent  the  operation  of  any  statute  whereby  the 
time  for  the  commencement  of  the  action  may  be 
limited,  and  for  all  other  purposes,  from  the  date  of 
the  issuing  of  the  original  writ  of  summons. 

Sabstitated  for  C.  L.  P.  Act,  1852,  sect.  11,  by  which  the  ori- 
guud  writ  was  not  to  "  be  in  force  for  more  than  six  months." 
The  months  are  calendar  months,  Ord.  LVIL,  Knie  1. 

No  order  is  required  for  renewal  if  the  original  writ  was  Writ  issued 
isned  before  the  commencement  of  the  Jndicatnre  Acts.    (Per  before  me  act. 
Losh,  J.,  at  chambers,  Bitt.  p.  3.    See  also  note  to  Ord.  Vl., 
Bule  1,  p.  129.) 

2.  The  production  of  a  writ  of  summons  purporting  Evidence  of 
to  be  marked  with  the  seal  of  the  court,  showing  the  "^•''■^ 
same  to  have  been  renewed  in  manner  aforesaid,  shall 
be  sufficient  evidence  of  its  having  been  so  renewed, 
and  of  the  commencement  of  the  action  as  of  the  first 
date  of  such  renewed  writ  for  all  purposes. 

Identical  witjbi  a  L.  P.  Act,  1852,  sect.  13. 


ORDER  IX. 
Service  of  Wbit  of  Summons. 

1.  Mode  of  Service. 

1.  No  service  of  writ  shall  be  required  when  the  Agreement  of 
defendant,  by  his  solicitor,  agrees  to  accept  service,  JJUJIJ^^^ 
and  enters  an  appearance.  rice. 

If  the  defendant's  solicitor  agrees  to  accept  serrice,  bnt  does 
not  enter  an  appearance,  he  is  liable  to  an  attachment  hy 
Ord.  XIL,  Bole  14,  p.  145. 
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OnllX. 

Mode  of  per* 
•ODal  service. 


SabMtitated 
•ervioeL 

Notice  far 
aenrice. 


Bill  of  ez- 
cbange. 


When  tobfltl- 
tuted  servioe 
refuwd. 


Mode  of 

ralMtltuted 

■ervice. 


Service  on 

hncbaadand 

-»ile. 


2.  When  service  is  required  the  writ  shall,  wherever 
it  is  practicable,  be  served  in  the  manner  in  which 
personal  service  is  now  made,  but  if  it  be  made  to 
appear  to  the  court  or  to  a  judge  that  the  plaintiff  is 
fi*om  any  cause  unable  to  effect  prompt  personal 
service,  the  court  or  judge  may  make  such  order  for 
substituted  or  other  service,  or  for  the  substitution  of 
notice  for  service,  as  may  seem  just. 

PeraoiuU  serrtce  ia  effected  by  tendering  a  copy  of  the  writ  to 
the  defendant  and  producing  the  original  if  reqaired  by  him. 
In  defanlt  of  personal  serrice  thia  mle,  in  place  of  the  order  to 
enter  an  appearance  in  Chancery  and  the  order  to  proceed  at 
common  law,  gives  the  jndge,  on  sufficient  canse  shown,  fnll 
power  to  order  that  any  expedient  for  bringing  the  writ  to  the 
defendant's  notice  shall  be  adopted  as  an  eqoivident.  The  term 
sabstitated  service  is  generally  employed  to  mean  aerrice  on 
some  person  in  place  of  the  defendant,  snch  as  an  agent  or 
manager.  The  power  to  order  notice  in  lien  of  service  suggests 
an  advertisement  in  a  newspaper,  as  sometimes  employ^  in 
the  Court  of  Chancery  before  the  act.    (See  Ch.  C.  O.  X.,  2.) 

Since  this  rule  an  order  cannot  be  made  to  proceed  without 
service.    (Per  Lush,  J.,  at  chambers,  Bitt.  p.  15.) 

The  latter  part  of  this  rule  does  not  apply  to  a  writ  under  the 
Bills  of  Exchange  Act,  as  that  act  requires  penional  service. 
(Pollock  V.  Campbell,  L.  R.,  1  Ex.  D.  60;  45  L.  J.,  Ex.  199; 
34  L.  T.  360;  24  W.  R.  320,  and  see  p.  i7l,  pott.) 

Substituted  service  on  the  ambassador  of  a  foreign  sorereign 
who  is  named  as  a  defendant  will  not  be  allowed.  (Sttwart  r. 
The  Bank  of  England,  W.  N.  1876,  p.  263.)  Nor  can  sub- 
stituted service  be  allowed  when  a  colonial  government  is  de- 
fendant, as  snch  not  being  a  corporation  cannot  be  served  itself. 
(Sloman  t.  The  Oovernment  of  New  Zealand,  L.  R.,  1  C.  P.  D. 
(C.  A.)  563 ;  36  L.  T.  454 ;  25  W.  R.  86.)  Nor  will  it  ordi- 
narily  be  allowed  when  the  defendant  has  absconded  but  ia 
vrithin  the  jurisdiction.  {Cook  v.  Dey,  L.  R.,  2  Ch.  D.  218; 
45  L.  J.,  Ch.  611;  24  W.  R.  362.^ 

Substituted  service  has  been  allowed  in  yarions  forms,  0.^.» 
upon  the  defendant's  solicitor,  accompanied  by  posting  the  writ 
to  the  last  known  address  of  the  party  (^uymond  t.  Croft, 
(C.  A.)  45  L.  J.,  Ch.  604 ;  34  L.  T.  786  ;  24  W.  R.  842):  by 
leaving  the  writ  at  the  defendant's  premises  and  advertising 
(  Cook  v.  Dey,  ntpra ;  Crane  v.  JuUion,  L.  R,  2  CJh.  220;  24  W.  R. 
691;  Rafael  v.  Ongley,  34  L.  T.  124;  WhUeley  r.  HoneyweU, 
24  W.  R.  851):  and  by  learing  the  writ  at  the  residence  and 
place  of  business  of  the  defendant,  and  posting  a  copy  to  him. 
(OjpM  V.  PrwTfr,  24  W.  R  40.) 

Where  an  individual  residing  out  of  the  jurisdiction  carries 
on  a  business  within  the  jurisdiction  in  a  firm  name  (see  Onl. 
XVI.,  Rule  10a),  service  of  a  writ  in  an  action  against  him 
will  ht  allowed  to  be  made  on  his  manager  within  the  jurisdic- 
tion.   (  O'yeiU  V.  CUuon,  L.  J.,  notes,  Dec  16th,  1876,  p.  208.) 

2.  On  particular  Defendants 

3.  When  hasband  and  wife  are  both  defendants  to 
the  action,  service  on  the  hasband  shall  be  deemed 
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good  service  oo  the  wife,  but  the  court  or  a  judge  maj    •  ora.  ix. 
order  that  the  wife  shall  be  served  with  or  without 
service  on  the  husband. 

4.  When  an  infant  is  a  defendant  to  the  action,  Service  of 
service  on  his  or  her  father  or  gaai*dian,  or  if  none,  Jj^®**  *"' 
then  upon  the  person  with  whom  the  infant  resides  or 
under  whose  care  he  or  she  is,  shall,  unless  the  court 
or  judge  otherwise  orders,  be  deemed  good  service  on 
the  infant;  provided  that  the  court  or  judge  may 
order  that  service  made  or  to  be  made  on  the  infant 
shall  be  deemed  good  service. 

6.  When  a  lunatic  or  person  of  unsound  mind  not  on  lonatte. 
so  found  by  inquisition  is  a  defendant  to  the  action, 
service  on  the  committee  of  the  lunatic,  or  on  the 
person  with  whom  the  person  of  unsound  mind  resides 
or  under  whose  care  he  or  she  is,  shall,  unless  the 
court  or  judge  otherwise  orders,  be  deemed  good 
service  on  such  defendant 

3.  On  Partners  and  other  Bodies, 

6.  Where  partners  are  sued  in  the  name  of  their  onpartnen. 
firm,  the  writ  shall  be  served  either  upon  any  one  or 
more  of  the  partners  or  at  the  principal  place  within 
the  jurisdiction  of  the  business  of  the  partnership 
upon  any  person  having  at  the  time  of  service  the 
control  or  management  of  the  partnership  business 
there ;  and,  subject  to  the  rules  hereinafter  contained, 
such  service  shall  be  deemed  good  service  upon  the 
firm. 

As  to  partners  sning  and  being  sued  in  the  name  of  their  Biiit  of  Ex- 
fijTO,  see  Ord.  XVI.,  Rnle  10,  p.  166.  change  Acl 

As  to  a  writ  nnder  the  Bills  of  Exchange  Act,  see  note  to 
Rnle  2  of  this  Order. 

6a.  Where  one  person,   carrying  on  business   in  senrioeon 
the  name  of  a  firm  apparently  consisting  of  more  than  JJ^flJI^' 
one  person,  shall  be  sued  in  the  firm  name,  the  writ  name, 
may  be  served  at  the  principal  place  within  the  juris- 
diction of  the  business  so  carried  on,  upon  any  person 
having  at  the  time  of  service  the  control  or  manage- 
ment of  the  business  there  ;  and,  subject  to  any  of  the 
rules  of  the  Supreme  Court,  such  service  shall  be 
deemed  good  service  on  the  person  so  sued.* 


xsmeu  goou  service  on  me  person  so  sueu.^ 

7.  Whenever,   by  any   statute,  provision  is  made  on 


oorpon* 

UOQ. 


•  Abided  by  B.  S.  C,  June,  1876,  Bole  4,  p.  M4. 
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OrdL  IX.  for  service  of  any  writ  of  Bummons,  bill,  petition,  or 
other  process  upon  any  corporation,  or  upon  any 
hundred,  or  the  inhabitants  of  any  place,  or  any  society 
or  fellowship,  or  any  body  or  number  of  persons, 
whether  corporate  or  otherwise,  every  writ  of  summons 
may  be  served  in  the  manner  so  provided. 

By  the  C.  L.  P.  Act,  18.)2,  s.  16,  "eTeiy  writ  of  sommons 
issued  against  a  corporation  aggrepite  may  be  served  on  the 
mayor  or  other  head  officer,  or  on  the  town  clerk,  treasurer  or 
secretary  of  snch  corporation,  and  ererr  such  writ  issned  against 
the  inhabitants  of  a  hundred  or  other  like  district,  may  be 
served  on  the  hijrh  constable  thereof ;  and  erery  snch  writ  issned 
against  the  inhabitants  of  any  city  or  town,  or  the  inhabitants 
of  any  franchise,  liberty,  city,  town  or  place,  not  being  part  of  a 
hundred  or  other  like  district,  on  some  peace  officer  thereof." 
Where  there  is  no  high  constable  the  writ  may  be  serred  on  the 
chief  constable  or  other  acting  chief  officer  of  the  county  polii^e 
(32  &  33  VicL  c  47,  s.  6).  As  to  service  on  public  companies, 
see  8  VicL  c.  16,  s.  135  (Incoqmrated  Companies)  ;  i6.  c  18, 
8.  134  (Incorporated  Companies  taking  land);  ib,  c  20,  s.  135 
(Railway  Comjwnies) ;  25  &  26  Vict  c.  89,  ss.  62,  63  (Joint 
Stock  Companies).    As  to  Foreign  Corporations,  see  p.  140. 


Benrlwln 
action  for 
recoToy  of 


Order  for 

jadfrmeiit 

required. 


Serrloeof 
wmnrnnt  In 
AdminUty 
•etionaln 
ran. 


•  dajs. 


4.  In  partieulenr  Actions. 

8.  Service  of  a  writ  of  summons  in  an  action  to 
recover  land  mav,  in  case  of  vacant  possession,  when 
it  cannot  otherwise  be  effected,  be  made  by  posting  a 
copy  of  the  writ  upon  the  door  of  the  dwelling-house 
or  other  conspicuous  part  of  the  property. 

As  far  as  regards  the  case  of  racant  possession,  this  rule  is 
identical  with  sect  170  of  the  C.  L.  P.  Act,  1852.  In  other 
cases  that  section  directed  senrioe  to  be  made  in  the  same  manner 
as  before  the  Act  of  1852.  (As  to  this,  see  Chit.  Arch.  Pr. 
Tol.  2,  p.  1020,  and  the  cases  there  cited.)  The  service  was  in 
general  personal,  and  will  still  be  so  (see  Knle  2,  ante),  isxcepi 
in  case  of  vacant  possession. 

On  defanlt  of  appearance  after  service  under  this  rule,  judg- 
ment cannot  be  signed  withont  an  order.  (Per  Lash,  J.,  Bitt. 
p.  8.    See  also  Ueg.  Gen.,  H.  T.  1853»  r.  112.) 

9.  In  Admiralty  actions  in  rem  the  warrant  of  arrest 
shall  be  served  by  the  marshal  or  his  substitutes, 
whether  the  property  to  be  arrested  be  situate  within 
the  port  of  London  or  elsewhere  within  the  jurisdic- 
tion of  the  court,  and  the  solicitor  issuing  the  warrant 
shall,  within  six  days  from  the  service  thereof,  file 
the  same  in  the  registry.* 

"Warrant  of  arrest"  takes  the  place  of  ''writ"  in  fonner 
Rnle  9. 


•  SnlwUtBted  fur  the  fonner  Itete  9,  bj  S.  8.  C,  Deeember,  M7A,  Hula  «. 
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10.  In  Admiralty  actions  in  rem,  service  of  a  writ        Ordt. 
of  summons  against  ship,  freight,  or  cargo  on  board, 


is  to  be  effected  by  nailing  or  affixing  the  original  Kaiungwrit 
writ  for  a  short  time  on  the  mainmast,  or  on  the 
single  mast  of  the  vessel,  and,  on  taking  off  the  pro- 
cess, leaving  a  true  copy  of  it  nailed  or  affixed  in  its 
place  (a). 

The  service  was  by  the  marshal  ander  former  Rule  10. 

11.  If  the  cargo  has  been  landed  or  transhipped,  Placing  writ 
service  of  the  writ  of  summons  to  arrest  the  cargo  JJhjJIJS*™"" 
and  freight  shall  be  effected  by  placing  the  writ  for  a 

short  time  on  the  cargo,  and  on  taking  off  the  process 
by  leaving  a  true  copy  upon  it. 

12.  If  the  cargo  be  in  the  custody  of  a  person  who  service  on 
will  not  permit  access  to  it,  service  of  the  writ  may  oi  ciSi'of 
be  made  upon  the  custodian. 

Generally, 

13.  The  person  serving  a  writ  of  summons  shall,  indorsement 
within  three  days  at  most  after  such  service,  indorse  JJirlcesLya. 
on  the  writ  the  day  of  the  month  and  week  of  the 

service  thereof,  otherwise  the  plaintiff  shall  not  be  at 
liberty,  in  case  of  non-appearance,  to  proceed  by  de- 
fault ;  and  every  affidavit  of  service  of  such  writ  shall 
mention  the  day  on  which  such  indorsement  was  made. 

Snbstantially  identical  with  C.  L.  P.  Act,  1 852,  sect.  15.  This 
iDdoraement  is  not  required  in  the  case  of  substituted  service. 
{Dywond  ▼.  Croft  (2),  (C.  A.)  L.  R..  3  Ch.  D.  612;  46  L.  J., 
Cb.  S04;  34  L.  T.  786;  24  W.  R.  842.  See,  too,  per  Hnddle- 
stoo,  B.,  at  chambers,  Bitt  p.  79.) 


ORDER  X. 

Substituted  Service. 

Every  application  to  the  court  or  a  judge,  under  AindaTitfor 
Order  IX.,  Rule  2*,  for  an  order  for  substituted  or  1^^^^ 
other  service,  or  for  the  substitution  of  notice  for  ser-  »  page  i»6. 
vice,  shall  be  supported  by  an  affidavit  setting  forth 
the  grounds  upon  which  the  application  is  made. 

The  affidavit  shonid  show  a  reasonable  probability  that  the 
snbstitnted  service  will  come  to  the  knowledge  of  the  defendant. 
{(hrelhham  v.  Bowles,  20  Sol.  J.  812,  per  Malins,  V.-C.) 

(a)  Sotetttoted  lor  the  Ibnner  Bole  10,  by  B.  S.  C,  I>eeeinber,  187£,  Rale  6. 
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ORDER  XL 

Service  out  of  the  Jurisdiction. 

L  Service  out  of  the  jurisdiction  of  a  writ  of  sum- 
mons or  notice  of  a  writ  of  summons  may  be  allowed 
by  the  court  or  a  judge  whenever  the  whole  or  any 
part  of  the  subject-matter  of  the  action  is  land  or 
stock,  or  other  property  situate  within  the  jurisdiction, 
or  any  act,  deed,  will,  or  thing  affecting  such  land, 
stock,  or  property,  and  whenever  the  contract  which 
is  sought  to  be  enforced  or  rescinded,  dissolved,  an- 
nulled, or  otherwise  affected  in  any  such  action,  or  for 
the  breach  whereof  damages  or  other  relief  are  or  is 
demanded  in  such  action,  was  made  or  entered  into 
within  the  jurisdiction,  and  whenever  there  has  been 
a  breach  within  the  jurisdiction  of  any  contract  where- 
ever  made,  and  whenever  any  act  or  thing  sought  to 
be  restrained  or  removed,  or  for  which  damages  are 
sought  to  be  recovered,  was  or  is  to  be  done  or  is 
situate  within  the  jurisdiction. 

This  rale  is  taken  from  C.  L.  P.  Act,  1852,  sects.  18,  19,  the 
former  of  which  applied  to  a  British  sabject,  and  the  latter  to  a 
foreigner,  for  whom  the  "  notice  "  of  the  writ  would  seem  to  be 
designed.  For  form  of  notice,  see  Ord.  II.,  Role  5,  p.  124,  and 
Form  3  in  Part  I.  of  Appendix  (A.),  p.  268. 

The  rule  will,  however,  apply  to  foreign  corporations,  and  is 
therefore  wider  than  sect.  19  of  the  C.  L.  P.  Act,  1852.  ( Scott 
V.  Tfie  Rttyal  Wax  Candle  Co.,  L.  R.,  1  Q.  B.  D.  404;  45 
L.  J.,  Q.  B.  586;  34  L.  T.  683;  24  W.  R.  668;  Bacon  v. 
Tnmer,  L.  R.,  1  Ch.  D.  276;  34  L.  T.  647;  24  W.  R.  637; 
We8tman  y.  Aktieholaget  Erokmans^  ^c,  L.  R.,  1  Ex.  D.  237; 
45  L.  J.,  Ex.  327;  24  W.  R  405.)  Bat  when  the  defendant  is 
a  foreigner  out  of  the  jurisdiction,  notice  of  the  writ,  and  not 
the  writ  itself,  shoald  be  served.  (  Westman  v.  AktUhoUtget 
Erckmanty  Ji'c,  sapra ;  Beddington  t.  Beddington,  45  L.  J., 
P.  D.  &  A.  44;  34  L.  T.  366;  24  W.  R.  348.) 

An  action  for  slander,  tending  to  depreciate  the  value  of 
personal  property,  is  not  within  this  role.  {Casey  v.  Arnottt 
L.  R.,  2  C.  P.  D.  24;  46  L.  J.,  C.  P.  3;  35  L.  T.  424;  26 
W.  R.  46.) 

A  wnt  may,  however,  be  issoed  against  a  British  sobject  out 
of  the  jorisdiction,  who  is  charged  with  a  fraud  committed 
in  England  on  an  English  company.  {Ths  Oreat  Australian 
Mining  Co.  v.  Martin,  25  W.  R.  281.) 

The  words  "within  the  jurisdiction,"  mean  within  the  terri- 
torial jurisdiction,  and  will  not  apply  to  an  action  for  damage 
done  by  a  foreign  ship  to  an  English  ship  at  sea.  {Re  Smith, 
L.  R.,  I  P.  D.  300;  35  L.  T.  380;  24  W.  R.  903.) 

See  also  note  to  Ord.  II.,  Rule  4. 

The  phrase  "cause  of  action,'*  which  occurred  in  sect  18  of 
the  C.  L.  P.  Act,  1862,  as  to  which  there  have  been  so  many 
conflicting  decisions  (see  Vaughan  t.  Weldon,  L.  R.,  10  C.  P.  47;^ 
is  studiously  omitted  from  this  rule. 
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The  exception  m  fayonr  of  defendants  resident  in  Scotland  or      Ord.  xi. 
Ireland,  which  was  inserted  in  sect.  18  of  the  C.  L.  P.  Act,  1862,  gjj^jjjn,,^!  ^^^ 
is  omitted  from  this  mle.    It  has  been  decided  in  a  divisional  Ireland. 
court  (Green  y.  Branming,  W.  N.  1876,  p.  190;  34  L.  T.  760) 
that  the  mle  impliedly  abrogates  the  exception,  and  so  it  is 
ftssnmed  by  Rnle  la,  bnt  the  point  has  not  been  taken  to  the 
Court  of  Appeal.     Looking  to  Kale  la,  the  opinion  of  the 
majority  of  the  judges  would  seem  to  be  that  the  exception  is 
abrogated. 

la.  Whenever  any  action  is  brought  in  respect  of  Mode  of 
any  contract  which  is  sought  to  be  enforced  or  re-  dScreUoifafl 
Bcinded,  dissolved,  annulled,  or  othenvise  affected  in  ^  jervJce  oat 
any  such  action,  or  for  the  breach  whereof  damages  u<ni!     ^ 
or  other  relief  are  or  is  demanded  in  such  action, 
-when  such  contract  was  made  or  entered  into  within 
the  jurisdiction,  or  whenever  there  has  been  a  breach 
'within  the   jurisdiction  of   any  contract,   wherever 
made,  the  judge,  in  exercising  his  discretion  as  to 
granting  leave   to   serve  such  writ  or  notice  on  a 
defendant  out  of  the  jurisdiction,  shall  have  regard  to 
the  amount  or  value  of  the  property  in  dispute  or 
sought  to  be  recovered,  and  to  the  existence  in  the 
place  of  residence  of  the  defendant,   if  resident  in  inscotinnd 
Scotland  or  Ireland,  of  a  local  court  of  limited  juris-  Z^^l^' 
diction,  having  jurisdiction  in  the  matter  in  question,  locsioouru 
and  to  the  comparative  cost  and  convenience  of  pro- 
ceeding in  England  or  in  the  place  of  such  defendant's 
residence,  and   in  all  the  above-mentioned  cases  no 
such  leave  is  to  be  granted  without  an  affidavit  stat- 
ing the  particulars  necessary  for  enabling  the  judge 
to  exercise  his  discretion  in  manner  aforesaid,  and 
all  such  other  particulars  (if  any)  as  he  may  require 
to  be  shown.* 

2.  In  probate  actions  service  of  a  writ  of  summons  Probate. 
or  notice  oi'  a  writ  of  summons  may  by  leave  of  the 
court  or  judge  be  allowed  out  of  the  jurisdiction. 

d.  Every  application  for  an  order  for  leave  to  serve  Evitience  in 
finch  writ  or  notice  on  a  defendant  out  of  the  juris-  orS^*^^' 
diction  shall  be  supported  by  evidence,  by  affidavit,  or 
otherwise,  showing  in  what  place  or  country  such 
defendant  is  or  probably  may  be  found,  and  whether 
such  defendant  is  a  British  subject  or  not,  and  the 
grounds  upon  which  the  application  is  made. 

See  note  to  next  mle. 


•  Added  l7  S.  8.  C,  June,  1876,  Bute  6,  p.  W4. 
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Ord*. 
XI  .  XII. 

Liralt  of  time 
for  appear- 
ance. 


Notice  to 
third  parties. 


4.  Any  order  givinc;  leave  to  effect  such  service  or 
give  such  notice  shall  limit  a  time  after  such  service 
or  notice  within  which  such  defendant  is  to  enter 
an  appearance,  such  time  to  depend  on  the  place  or 
country  where  or  within  which  the  writ  is  to  be 
served  or  the  notice  given. 

Rules  4  and  5  of  this  Order  apply  to  notices  to  third  parties 
under  Ord.  XVL,  Rule  17,  p.  159.  (^Swansea  Shipping  Co,  v. 
Duncan  ^-  Co.,  L.  R.,  1  Q.  B.  D.  (C.  A.)  644;  45  L.  J.,  Q. B.  638; 
34  L.  T.  685.) 


Notice  In  Ilea       ^.  Notice  in  lien  of  sei'vice  shall  be  given  in  the 
of  service.       manner  in  which  writs  of  summons  are  served. 

This  notice  of  writ  in  lien  of  service  is  distinct  from  the 
"notice  substituted  for  service"  mentioned  in  Ord.  X.  The 
person  charged  with  the  notice  should,  nnless  peraonal  service 
hus  been  dispensed  with  under  Ord.  IX.,  Rule  1,  take  with  him 
the  original  writ,  which  the  defendant  has  a  right  to  see. 


Appearance 
in  London. 


ORDER   XIL 
Appearance. 

1.  Except  in  the  cases  otherwise  provided  for  by 
these  rules  a  defendant  shall  enter  his  appearance  in 
London. 


Whcnappeaiv  2.  If  any  defendant  to  a  writ  issued  in  a  district 
relrStty  com-  registry  resides  or  carries  on  business  within  the  dis- 
putaoiy.         trict^  he  shall  appear  in  the  district  registry. 

If  the  defendant  resides  or  carries  on  business  within  the  dis- 
trict, bnt  appears  to  a  registry  writ  in  London,  the  plaintiff's 
course  is  to  enter  judgment  in  default  of  appearance. 


When 
optioual. 


When  action 
proceeds  in 
registry. 


3.  If  any  defendant  neither  resides  nor  carries  on 
business  in  the  district,  he  may  appear  either  in  the 
district  registry  or  in  London. 

For  the  practice  under  this  rnle  in  Admiralty  actions,  see  The 
General  Birch,  83  L.  T.  792;  24  W.  R.  24.  See  also,  on  the 
general  effect  of  the  rnle  and  its  bearing  on  the  Bills  of  Ex- 
change Act^  Oger  y.  Bradnnm,  L.  R.,  1  C.  P.  D.  334;  45  X*.  J., 
C.  P.  273;  34  L.  T.  878;  24  W.  R.  404. 

4.  If  a  sole  defendant  appears,  or  all  the  defendants 
appear  in  the  district  registry,  or  if  all  the  defendants 
who  appear,  appear  in  the  district  registry  and  the 
others  mai^e  default  in  appearance,  then,  sutject  to 
the  power  of  reinqval  hereinafter  provided,  the  action 
shall  proceed  in  the  district  registry. 
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5.  If  the  defendant  appears,  or  any  of  the  defetidants     Ord.  xti. 
appear,  in  London  the  action  shall  proceed  in  London  ;  when  Hction 
provided  that  if  the  court  or  a  judge  shall  be  satisfied  JJ^J!**'  *" 
that  the  defendant  appearing  in  London  is  a  merely 
ibrmal  defendant,  or  has  no  substantial  cause  to  inter- 
fere in  the  conduct  of  the  action,  such  court  or  judge 
may  order  that  the  action  may  proceed  in  the  district 
registry,  notwithstanding  such  appearance  in  London. 

[6.  Mode  of  appearance.  Annulled,  R,  S.  C^ 
Feb.  1876,  Rule  5,  p.  552.] 

6a.  A  defendant  shall  enter  his  appearance  to  a  Mode  of  ap. 
"writ  of  summons  by  delivering  to  the  proper  officer  p*"*"*** 
a  memorandum  in  writing  dated  on  the  day  of  deliver- 
ing the  same,  and  containing  the  name  of  the  defen- 
dant's solicitor,  or  stating  that  the  defendant  defends 
in  person. 

A  defendant  who  appears  elsewhere  than  where  the  i"  «»«  »' 
-w^rit  is  issued,  shall  on  the  same  day  give  notice  of  his  ers^herT 
appearance  to  the  plaintiff's  solicitor,  or  to  the  plain-  '^!ltr*^ed 
tiff  himself  if  he  sues  in  person,  either  by  notice  in 
mrriting  served  in  the  ordinary  way  at  the  address  for 
service  within  the  district  of  the   district  registry, 
or  by  prepaid  letter  directed   to  such  address,  and 
posted  on  that  day  in  due  course  of  post.* 

Under  the  former  Rale  6,  which  required  notice  to  be  pyen 
*'  to  the  plaintiff,*'  Lindley,  J.,  at  chambers  {Johnsan  t.  White- 
head, Bitt.  p.  87),  held  that  when  the  appearance  was  entered  in 
XiondoD,  notice  to  the  London  agent  of  the  plaintiff's  solicitor 
was  enough.  The  alteration  in  the  present  rule  to  the  words 
''to  the  plaintiff's  solicitor"  seem  in  part  to  carry  out  that 
decision ;  but  the  further  requirement  that  notice  is  to  he  given 
at  '*  the  address  for  service  within  the  district  of  the  district 
registry"  will  apparently  prevent  notice  to  the  London  agent 
from  sufficing  for  the  f ntnre. 

In  Admiralty  actions  appearances  may  still  be  entered  under 
protest  {The  Vivar,  Sol.  J.,  Dec.  23rd,  1876,  p.  146.)  See  Act 
of  1875,  s.  18,  p.  87,  ante. 

7.  The  solicitor  of  a  defendant  appearing  by  a  soli-  Addrew  for 
citor  shall  state  in  such  meinoi'andum  his  place  of  "^^^ 
business,  and,  if  the  appearance  is  entered  in  the 
LfOndon  office,  a  place,  to  be  called  his  address  for 
service,  which  shall  not  be  more  than  three  miles 
from  Temple  Bar,  and  if  the  appearance. is  entered  in 
a  district  registry,  a  place,  to  be  called  his  address  for 
service,  which  shall  be  within  the  district. 

This  rule  is  taken  from  Ch.  C.  O.  III.,  2;  Temple  Bar  being 
substituted  for  the  Record  and  Writ  Clerks'.  Office. 

•  Sabttitated  (or  the  origtnal  Role  6  by  B.  S.  C,  Fobraarjr,  1879,  Rule  5,  p.  U2, 
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Ord.  xn. 

< 

Appeannce 
in  penon. 

Address  o( 
defendant. 


lUoMvy  ad- 
dress. 


8.  A  defendant  Appearing  in  person  shall  state  in 
such  memorandum  his  addrens,  and,  if  the  appearance 
is  entered  in  the  London  office,  a  place,  to  be  called 
his  address  for  service,  which  shall  not  be  more  than 
three  miles  from  Temple  Bar  ;  and  if  the  appearance 
is  entered  in  a  district  registry,  a  place  to  be  called 
his  address  for  service,  which  shall  be  within  the 
district. 

This  is  taken  from  C.  L.  F.  Act,  1852,  sect.  30,  and  Ch.  C  O. 

m.,  5. 

9.  If  the  memorandum  does  not  contain  such  address 
it  shall  not  be  received ;  and  if  any  such  address  shall 
be  illusory  or  fictitious,  the  appearance  may  be  set 
aside  by  the  court  or  a  judge,  on  the  application  of 
the  plaintiff. 

This  shoald  be  an  application  by  sanimons. 


Fonnofnie-  10.  The  memorandum  of  appearance  shall  be  in 
morandum.  h^q  Form  No.  6,*  Appendix  (A.),  Part  L,  with  such 
•  Page  J71.     variations    as  the  circumstances   of  the 


case   may 


require. 


Entry  of  me-       H.  Upon  receipt  of  a  memorandum  of  appearance, 
morandam.     ^i^q  officer  shall  forthwith  enter  the  appearance  in  the 
cause  book. 

By  Ch.  C.  O.  III.,  9,  notice  of  appearance  had  to  be  given  to 
the  opposite  party.  This  will  now  be  annecessaiy,  except  where 
appearance  is  entered  after  the  time  limited,  as  to  which  see 
Rale  15  of  this  Order^  pott. 


Appearance 
of  partners. 


Penon 
trading  in 
ftrmname. 


One  nseniO' 
nodam 


12.  Where  partners  are  sued  in  the  name  of  their 
firm,  they  shall  appear  individually  in  their  own 
names.  But  all  subsequent  proceedings  shall,  never- 
theless, continue  in  the  name  of  the  firm. 

See  further  as  to  partners,  Ord.  XVL,  Rale  10. 

12a.  Where  any  person,  carrying  on  business  in  the 
name  of  a  firm  apparently  consisting  of  more  than  one 
person,  shall  be  sued  in  the  name  of  the  firm,  he  shall 
appear  in  his  own  name;  but  all  subsequent  pro- 
ceedings shall,  nevertheless,  continue  in  the  name  of 
the  fiiin  (a).  • 

See  Ord.  XVI.,  Rale  10a,  pott ^  p.  157. 

13.  If  two  or  more  defendants  in  the  same  action 


(a)  Added  by  B.  &  C,  Jane,  1876,  Rale  e,  p.  M4« 
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shall  appear  by  the  same  solicitor  and  at  the  same     Or±xn. 
time,  the  names  of  ail  the  defendants  so  appearing  inhere  one 
shall  be  inserted  in  one  memorandum.  soucitor. 

14«  A  solicitor  not  entering  an  appearance  in  pur-  Attachment 
snance  of  his  written  undertaking  so  to  do  on  behalf  Sot^JSjrtag 
of  any  defendant  shall  be  liable  to  an  attachment.  appeannce. 

This  is  taken  from  B.  G.  H.  T.  1853,  Rale  3,  which,  howeyer, 
did  not  require  the  nndertaklng  to  be  written.  A  solicitor 
cannot  be  changed  withoat  an  order :  Ch.  C.  O.  III.,  3 ;  R.  G.  H.  T. 
1853,  Rale  4.  By  Ch.  C.  O.  III.,  11,  **no  agreement  between 
any  solicitors  relating  to  any  of  their  clients'  causes  shall  be 
capable  of  being  enforced,  unless  and  until  such  agreement,  or 
some  note  or  memorial  thereof,  be  put  into  writing  and  sub- 
scribed by  the  party  who  is  to  be  bound  thereby,  or  his 
solicitor." 

As  to  attachment,  see  Ord.  'KLIV,,po8t,  p.  232. 

15.  A  defendant  may  appear  at  any  time  before  Time  for 
judgment.    If  he  appear  at  any  time  after  the  time  »pp«»~™*- 
limited  for  appearance  he  shall,  on  the  san^e  day,  give 
notice  thereof  to  the  plaintiff's   solicitor,  or  to  the 
plaintiff  himself  if  he  sues  in  person,  and  he  shall  not, 
unless  the  court  or  a  judge  otherwise  orders,  be  entitled 

to  any  further  time  for  delivering  his  defence,  or  for 
any  other  purpose,  than  if  he  had  appeared  according 
to  the  writ. 

Sect.  29  of  the  C.  L.  P.  Act  s  in  pari  materid  with  this 
mle. 

16.  In  probate  actions  any  person  not  named  in  the  intorention 
writ  may  intervene  and  appear  in  the  action  as  hereto-  Jj^^j*^ 
fore,  on  filing  an  affidavit  showing  how  he  is  interested 

in  the  estate  of  the  deceased. 

The  Probate  Court  Rules  of  1862  (Rule  6)  required  tbe  order 
of  a  judge  or  registrar  for  this  purpose. 

17.  In  an  Admiralty  action  in  rem  any  person  not  in  Admiralty 
named  in  the  writ  may  intervene  and  appear  as  here-  ^^^^^' 
tofore,  on  filing  an  affidavit  showing  that  he  is  in- 
terested in  the  res  under  arrest,  or  in  the  fund  in  the 
registry. 

18.  Any  person  not  named  as  a  defendant  in  a  writ  Recoreiyof 
of  summons  for  the  recovery  of  land  may,  by  leave  of  ^SnmSV 
the  court  or  judge,  appear  and  defend,  on  filing  an  5®J**3^^' 
afiUdavit  showing  that  he  is  in  possession  of  the  land    ^  ^ 
either  by  himself  or  his  tenant. 

The  "  action  for  the  recovery  of  land  "  was  heretofore  called 
L.F.  H 
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Appearance 
b7  landlord. 


Ord.  XII.  the  action  of  ejectment.  The  former  special  procedure  in  this 
form  of  action  (as  to  which  see  C.  L.  P.  Act,  1852,  sects.  168 — 
220)  required  the  defendant  to  appear  in  sixteen  days  after  writ, 
and  no  pleadings  were  used.  The  action  will  now  follow  the 
ordinary  coarse.  Sched.  A.  Part.  II.  Sect.  4,  p.  276,  pott,  con- 
tains the  form  of  indorsement  on  the  writ,  and  Sch»i.  C.  Noa. 
24,  25,  pp.  344 — 5, 2>osty  gives  forms  of  statements  of  claim  and 
defence.  The  present  rale  is  a  re-enactment  of  sect.  172  of  the 
C.  L.  P.  Act,  1852. 
See  note  to  Ord.  XVIL,  Rnle  2,  p.  161. 

19.  Anj  person  appearing  to  defend  an  action  for 
the  recovery  of  land  as  landlord,  in  respect  of  property 
whereof  he  is  in  possession  only  by  his  tenant,  shall 
state  in  his  appearance  that  he  appears  as  landlord. 

Taken  from  sect.  173  of  the  C.  L.  P.  Act,  1852. 

20.  Where  a  person  not  named  as  defendant  in  any 
writ  of  summons  for  the  recovery  of  land  has  obtained 

by  person  not  leave  of  the  court  or  judge  to  appear  and  defend,  be 
defendant.  giiall  enter  an  appearance  according  to  the  foregoing 
rules,  intituled  in  the  action  against  the  party  or 
parties  named  in  the  writ  as  defendant  or  defendants, 
and  shall  forthwith  give  notice  of  such  appearance  to 
the  plaintiff's  solicitor,  or  to  the  plaintiff  if  he  sues  in 
person,  and  shall  in  all  subsequent  proceedings  be 
named  as  a  party  defendant  to  the  action. 

Substantially  identical  with  B.  G.  H.  T.  1853,  Bole  113. 


Recovery  of 
land— Notice 
of  appearance 


Limitation  of 
defence  to 
part  of  land. 


Notice  of 
appearance. 

•  Page  271. 


21.  Any  person  appearing  to  a  writ  of  summons  for 
the  recovery  of  land  shall  be  at  liberty  to  limit  his 
defence  to  a  part  only  of  the  property  mentioned  in 
the  writ,  describing  that  part  with  reasonable  certainty 
in  his  memorandum  of  appearance,  or  in  a  notice 
intituled  in  the  cause,  and  signed  by  him  or  his 
solicitor;  such  notice  to  be  served  within  four  days 
after  appearance;  and  an  appearance  where  the  de- 
fence is  not  so  limited  shall  be  deemed  an  appearance 
to  defend  for  the  whole. 

This  is  hascd  on  sect  174  of  the  C.  L.  P.  Act,  1852,  which 
directed  the  notice  to  be  filed  in  the  Alaster's  office,  in  case 
of  no  name  appearing  on  the  writ.  The  present  rule  requires 
notice  to  be  served  in  every  case. 

22.  The  notice  mentioned  in  the  last  preceding  rule 
may  be  in  the  Form  No.  7*  in  Part  I.  of  Appendix  (A.) 
hereto,  with  such  variations  as  circumstances  may 
require. 
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ORDER  xm. 
Default  of  Appearance. 

1.  Where  no  appearance  has  been  entered  to  a  writ  Detenitor 
of  summons  for  a  defendant  who  is  an  infant  or  a  JE^^SSStor 
person  of  unsound  mind,  not  so  found  bj  inquisition,  penon  of 
the  plaintiff  may  apply  to  the  court  or  a  judge  for  an  S2Su°* 
order  that  some  proper  person  be  assigned  guardian  of 

such  defendant,  by  whom  he  may  appear  and  defend 
the  action.  But  no  such  order  shall  be  made  unless 
it  appears  on  the  hearing  of  such  application  that  the 
-writ  of  summons  was  duly  served,  and  that  notice  of 
each  application  was,  after  the  expiration  of  the  time 
allowed  for  appearance,  and  at  least  six  clear  days  sdajra. 
before  the  day  in  such  notice  named  for  hearing  the 
application,  served  upon  or  left  at  the  dwelling-house 
of  the  person  with  whom  or  under  whoso  care  such 
defendant  was  at  the  time  of  serving  such  writ  of  sum- 
mons, and  also  (in  the  case. of  such  defendant  being  an 
infant  not  residing  with  or  under  the  care  of  his  father 
or  guardian)  served  upon  or  left  at  the  dwelling-house 
of  the  father  or  guardian,  if  any,  of  such  infant,  unless 
the  court  or  judge,  at  the  time  of  hearing  such  applica* 
tion,  shall  dispense  with  such  last-mentioned  service. 

A  re-enactment  of  Ch.  C.  O.  VII.,  Role  3,  which  thas  be- 
comes applicable  to  all  actions. 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of  Default  of 
summons,  and  the  plaintiff  is  desirous  of  proceeding  JJJ^^ 
upon  default  of  appearance,  under  any  of  the  following 

rales  of  this  Order,  or  under  Order  XV.,  Rule  1,*  he  •  Page  162. 
shall,  before  taking  such  proceeding  upon  default,  fiU 
an  affidavit  of  service,  or  of  notice  in  lieu  of  service,'  AiiidaTit  of 
as  the  case  may  be.  serrice. 

Proceeding  npon  defanlt  of  appearance  is  taken  from  the 
former  common  law  practice.  (See  C.  L.  P.  Act,  1852,  sects. 
27,  28.) 

For  notice  in  lien  of  serrice,  see  Ord.  IX.,  Rale  2,  p.  136. 

3.  In  case  of  non-appearance  by  the  defendant,  where  writ 
where  the  writ  of  summons  is  specially  indorsed,  under  SoneS.^  ^^ 
Order  IIL,  Rule  6,f  the  plaintiff  may  sign  final  judg-  t  Page  126^ 
ment  for  any  sum  not  exceeding  the  sum  indorsed  on 

the  writ,  together  with  interest  at  the  rate  specified, 
if  any,  to  the  date  of  the  judgment,  and  a  sum  for 
costs,  but  it  shall  bo  lawful  for  the  court  or  a  judge  to 

h2 
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Ord.xnL     set  aside  or  vary  such  judgment  upon  such  terms  as 
may  seem  just. 

This  rule  is  substantiallj  identical  with  sect  27  of  the  C.  L.P. 

Act,  1852.    The  costs  indorsed  on  the  writ  nnder  that  section 

were  fixed  bj  R.  G.  H.  T.  1853,  Sole  1.    For  the  present  scale 

of  costs,  see  **  Orders  in  Cooncil,**  L,  p.  369,  post. 

Sommoaa  An  application  to  set  aside  or  rary  a  jndg;ment  signed  nndtf 

required.  ^i^  ^0]^  most,  as  under  the  old  practice,  he  by  a  sammons. 

2^5  J  4.  Where  there  are  several  defendants  to  a  writ 

feodants  to      Specially  indorsed  for  a  debt,  or  liquidated  demand  in 

JJJJjf  JJ;        money,  under  Order  IH^  Rule  6,*  and  one  or  more  of 

doned.  them  appear  to  the  writ,  and  another  or  others  of  them 

*  Page  126.     (Jo  not  appear,  the  plaintiff  may  enter  final  judgment 

against  such  as  have  not  appeared,  and  may  issue 

execution  upon  such  judgment,  without  prejudice  to 

his  right  to  proceed  with  his  action  against  such  as 

have  appeared. 

This  rale  deals  with  the  same  subject  as  sect  33  of  the 
O.  L.  P.  Act,  1852.  Before  that  act,  a  plaintiff  in  an  action  of 
contract  against  several  defendants,  in  which  some  had  allowed 
judgment  to  go  by  default,  could  not  issue  execution  against 
such  defendants  until  he  had  recoyered  judgment  against  the 
others.  (^Morgan  r.  Edmardt^  6  Taunt  398.)  The  Act  of 
1852  (sect.  33)  allowed  execution  to  issue  against  the  defendants 
suffering  judgment  in  default,  but  obliged  the  plaintiff  aTailiog 
himself  of  the  process  to  abandon  his  claim  against  the  other 
defendants.  The  obligation  now  no  longer  exists,  and  a  plaintiff 
may  issue  execution  against  defaulting  defenduits,  and  after- 
wards sue  the  others. 

Where  daim  5.  Where  the  defendant  fails  to  appear  to  the  writ 
writ  not  spe.  of  summons,  and  the  writ  is  not  specially  indorsed, 
JJ^JiJ"-  but  the  plaintiff's  claim  is  for  a  debt  or  liquidated 
demand  only,  no  statement  of  claim  need  be  delivered, 
but  the  plaintiff  may  file  an  affidavit  of  service  or 
notice  in  lieu  of  service,  as  the  case  may  be,  and  a 
statement  of  the  particulai-s  of  his  claim  in  respect  of 
the  causes  of  action  stated  in  the  indorsement  upon 
the  writ,  and  may,  after  the  expiration  of  eight  days, 
enter  final  judgment  for  the  amount  shown  thereby 
and  costs  to  be  taxed,  provided  that  the  amount  shall 
not  be  more  than  the  sum  indorsed  upon  the  writ 
besides  costs. 

This  rule  is  practically  identical  with  sect  28  of  the  C.  L.  P. 
Act,  1852,  whidi  required  a  declaration  to  be  filed,  and  gave  the 
defendant  an  opportunity  of  pleading.  The  statement  of  par- 
ticular now  takes  the  place  of  the  dodaration. 

inaed  ^of        ^^'  ^^^^  *  defendant  fiiils  to  appear  to  a  writ  of 
diftrict  smnmons,  issued  out  of  a  district  r^btry,  and  the 
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defendant  had  the  option  of  entering  an  appearance    o^-  ^^^- 
either  in  the  district  registry  or  in  the  London  office,  registiy,  and 
judgment  for  want  of  appearance  shall  not  be  entered  ^*lj^ifi 
bj  the  plaintiff  until  after  such  time  as  a  letter  posted  London. 
in  London  on  the  previous  evening,  in  due  time  for 
delivery  to  him  on  the  following  morning,  ought  in 
due  course  of  post  to  have  reached  him.* 

6.  Where  the  defendant  fails  to  appear  to  the  writ  where  claim' 
of  summons,  and  the  plaintiff's  claim  is  not  for  a  debt  ofgoSS^OT**^ 
or  liquidated  demand  only,  but  for  detention  of  goods  nniiquidated 
and  pecuniaiy  damages,  or  either  of  them,  no  state-  ^■°***^* 
ment  of  claim  need  be  delivered,  but  interlocutory 
judgment  may  be  entered  and  a  writ  of  inquiry  shall 

issue  to  assess  the  value  of  the  goods  and  the  damages, 
or  the  damages  only,  as  the  case  may  be,  in  respect  of 
the  causes  of  action  disclosed  by  the  indorsement  on 
the  writ  of  summons.  But  the  court  or  a  judge  may 
order  that,  instead  of  a  writ  of  inquiry,  the  value  and 
amount  of  damages,  or  either  of  them,  shall  be  ascer- 
tained in  any  way  in  which  any  question  arising  in  an 
action  may  be  tried. 

The  indorsement  on  the  writ  now  takes  the  place  of  the 
declaration  preyionBly  required  to  be  filed.  By. sect.  94  of  the 
C.  L.  F.  Act,  1852,  a  reference  to  the  master  might  be  liad  in 
lien  of  writ  of  inquiry,  where  the  damages  were  substantially  a 
matter  of  calculation.  Such  a  reference  is  included  in  the  power 
given  by  the  last  paragraph  of  this  rule. 

-  It  is  not  necessary  that  a  writ  of  inquiry  should  Issue  or  a  Jadgment 
reference  be  made;  but  judgment  may  be  for  delivery  up  of  the  "y  ^ ^^^ 
goods  only  and  be  enforc^  under  Ord.  XLII.,  Bnle  4  {post,  and^wUhoat^' 
p.  227)  by  writ  for  deliyery  of  the  property.    (See  per  Quain,  J.,  order. 
at  chambers,  in  Ivory  y.  CruikgAank,  Bitt.  p.  65.)    This  judg- 
ment may  probably  be  signed  without  an  order.    (ibidJ) 

7.  In   case  no  appearance  shall  be  entered  in  an  where  action 
action  for  the  recovery   of  land,   within   the    time  S'lIS^*'^ 
limited  for  appearance,  or  if  an  appearance  be  entered 

but  the  defence  be  limited  to  part  only,  the  plaintiff 
shall  be  at  liberty  to  enter  a  judlgment  that  the  person 
whose  title  is  asserted  in  the  writ  shall  recover  pos- 
session of  the  land,  or  of  the  part  thereof  to  which  the 
defence  does  not  apply. 

Substantially  identical  with  sect.  177  of  the  C.  L.  P.  Act, 
1852.  B^  B.  6.  H.  T.  185S,  Rule  112,  an  affidarit  of  service 
was  required  before  signing  this  form  of  judgment.  The 
2nd  Rale  of  this  Order  requires  such  an  affidavit  generally  in 
entering  judgment  by  default. 


•  Added  bj  R.  S.  C,  December,  1S75,  Rale  7,  p.  6iB,  , 
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Ords.  As  to  what  is  "  an  action  for  the  recovery  of  land,"  see  tho 

XIII.,  XIV.    Qotes  on  the  similar  words  in  Ord.  XIL,  Rule  18,  ante,  p.  145, 
and  Ord.  XVII.,  Rule  2,^m<,  p.  161. 


Where  claim 
for  mesne 
profits,  Sic. 
and  land. 


InChancerj 
and  Probate 
actioD0. 

•  FngeST. 


AdmiraUjf. 


Proceedings 
in  default  in 
action  in  rem. 


8.  Where  the  plaintiff  has  indorsed  a  claim  for 
mesne  profits,  arrears  of  rent,  or  damages  for  breach 
of  contract,  upon  a  writ  for  the  recovery  of  land,  he 
may  enter  judfijment  as  in  the  last  preceding  rule 
mentioned  for  the  land  ;  and  may  proceed  as  in  the 
other  preceding  rules  of  this  Order  as  to  such  other 
claim  so  indorsed. 

By  sect.  214  of  the  C.  L.  P.  Act,  1852,  a  clium  for  mesne 
profits  might  he  made  at  the  trial  of  an  ejectment  by  landlord 
against  tenant,  whether  the  defendant  appeared  at  the  trial  or 
not,  but  if  he  signed  judgment  by  default  he  would  have  been 
obliged  to  bring  another  action  for  mesne  profits.  This  necessity 
is  obviated  by  the  present  rule.  By  Ord.  XVII.,  Rule  2  (p.  161), 
no  causes  of  action  other  than  those  mentioned  in  this  rule  may 
be  joined  with  an  action  for  recovery  of  land. 

9.  In  actions  assigned  by  the  34th*  section  of  the 
act  to  the  Chancery  Division,  and  in  probate  actions, 
and  in  all  other  actions  not  by  the  rules  in  this  Order 
otherwise  specially  provided  for,  in  case  the  party 
served  with  the  writ  does  not  appear  within  the  time 
limited  for  appearance,  upon  the  filing  by  the  plaintiff 
of  a  proper  afii davit  of  service,  the  action  may  proceed 
as  if  such  party  had  appeared. 

This  is  substituted  for  the  former  Chancery  practice  (see  C!h. 
C.  O.,  X.,  4)  of  entering  an  appearance  for  the  defendant. 

[10.  Admiralty  action  in  rem:  Notice  of  sale  and 
of  motion  for  sale:  Ex  parte  decree  for  sale:  Action 
of  possession :  Ex  parte  decree  of  possession.  An- 
nulled, R.  S.  C,  December,  1875,  Rule  8,  p.  548.] 

The  annulled  rule  was  substantially  identical  with  the  Admi- 
ralty Rules  and  Orders  of  November,  1869,  Nos.  19 — 26. 

Proceedings  in  default  in  Admiralty  actions  in  rem  will  now 
be  regulated  by  the  former  practice.  (See  The  Polymede,  L.  R., 
1  P.  D.  121 ;  34  L.  T.  367;  24  W.  R.  266.) 


ORDER  XIV. 

Leave  to  defend  where  Writ  speciallt 

indorsed. 

Application  1.  Where  the  defendant  appears  on  a  writ  of  sum- 
fi  jS^m^nt.  ™<>^8  specially  indorsed,  under  Order  III.,  Rule  6,t  the 
t  p^«e  136.     plaintiff  may,  on  afiidavit  verifying  the  cause  of  action* 
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and  swearing  that  in  his  belief  there  is  no  defence  to  Ord.  xiv. 
the  action,  call  on  the  defendant  to  show  cause  before 
the  court  or  a  judge  why  the  plaintiff  should  not  be 
at  libertj  to  sign  final  judgment  for  the  amount  so 
indorsed,  together  with  interest,  if  any,  and  costs; 
and  the  court  or  judge  maj,  unless  the  defendant,  bj 
affidavit  or  otherwise,  satisfy  the  court  or  judge  that 
he  has  a  good  defence  to  the  action  on  the  merits,  or 
disclose  such  facts  as  the  court  or  judge  may  think 
sufficient  to  entitle  him  to  be  permitted  to  defiend  the 
action,  make  an  order  empowering  the  plaintiff  to  sign 
judgment  accordingly. 

This  entirely  new  process,  which  is  intended  to  prevent  defences 
for  the  purpose  of  delay,  was  introdnced  into  the  repealed  schedule 
(Bole  7)  of  the  Act  of  1873  upon  the  recommendation  of  the 
Jadicatnre  Commissioners  (Ist  Report,  p.  1 1).  The  process  nnder 
the  Bills  of  Exchange  Act,  for  which  see  Ord.  XL,  Bale  6  (p.  1 24), 
and  "  Incorporated  Statutes/'  III.  (p.  470),  is  based  on  the  same 
principle,  but  in  that  case  the  defendant  takes  the  first  step  after 
writ. 

The  power  giren  by  this  rule  should  not  be  exercised  where  No  jadgment 
there  is  anything  to  show  that  the  defence  is  not  merely  set  up  ^  defence  not 
for  the  purpose  of  delay.    {Lloyd' $  Banking  6b.  v.  OgU,  L.  R.,  'o'^eUy. 
1  Ex.  D.  262;  45  L.  J.,  Ex.  686;  34  L.  T.  584;  24  W.  B.  678. 
See,  too,  per  Quain,  J.,  at  chambers,  in  Andrews  t.  Stewarti^iit, 
p.  774.)    Nor  should  judgment  be  allowed  to  be  Big;ned  until  a  Time  for  de- 
defendant  has  had  time  to  communicate  with  his  solicitor.   (Per  fendant  to 
lindley,  J.,  at  chambers,  Bitt  p.  100.    See  note  to  Bule  6.)         ^^"^'  ■*"*^*" 

2.  The  application  hy  the  plaintiff  for  leave  to  enter  3  clear  daj-s* 
final  judgment  under  the  last  preceding  rule  shall  be  •^*™»«°«- 
made  by  summons  retumahle  not  less  than  two  clear 

days  after  service. 

3.  The  defendant  may  show  cause   against  such  Defendant 
application  by  offering  to  hring  into  court  the  sum  SSe*wiJy 
indorsed  on  the  writ,  or  hy  affidavit.  In  such  affidavit  Judgment 
he  shall  state  whether  the  defence  he  alleges  goes  to  !i^^°^^*^ 
the  whole  or  to  part  only,  and  if  so,  to  what  part,  of 

the  plaintifTs  claim.  And  the  judge  may,  if  he  think 
fit,  order  the  defendant  to  attend  and  he  examined  upon 
oath;  or  to  produce  any  books  or  documents  or  copies 
of  or  extracts  therefrom. 

A  mere  affidavit  of  merits  is  not  necessarily  enough  to  entitle  Here  afadayit 
the  defendant  to  obtain  leave  to  defend.     (Per  Qnain,  J.,  at  ^^^'*°®' 
chambers,  Bitt.  p.  66.) 

The  judge  has  a  discretion  to  allow  a  plaintiff  to  file  an  a£fi-  Affldarit  la 
davit  in  reply  to  the  defendant's  affidavit    {Davis  v.  Spence,  ^^' 
L.  B.,  1  C.  P.  D.  719.) 

4.  If  it  appear  that  the  defence  set  up  by  the  Judgment  for 
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ords.       defeDtlant  applies  onlj  to  a  part  of  the  pUuntiff's 
"*  claim ;  or  that  any  part  of  his  claim  is  admitted  to  be 


due ;  the  plaintiff  shall  have  judgment  forthwith  for 
such  part  of  his  claim  as  the  defence  does  not  applj 
to  or  as  is  admitted  to  be  due,  subject  to  such  terms,  if 
any,  as  to  suspending  execution,  or  the  payment  of  the 
amount  leiried  or  any  part  thereof  into  court  by  the 
sheriff,  the  taxation  of  costs,  or  otherwise,  as  the  judge 
may  think  &L  And  the  defendant  may  be  allowed  to 
defend  as  to  the  residue  of  the  pUuntiff's  claim. 

See  Lord  Hanm^  t.  Flighty  35  L.  T.  127;  24  W.  R.  346. 

Judgment  5.  If  it  appears  to  the  judge  that  any  defendant  has 

JSi^d^^  a  good  defence  to  or  ought  to  be  permitted  to  defend 
danti.  the  action,  and  that  any  other  defendant  has  not  such 

defence  and  ought  not  to  be  permitted  to  defend,  the 
former  may  be  permitted  to  defend,  and  the  plaintiff 
shaU  be  entitled  to  enter  final  judgment  against  the 
latter,  and  may  issue  execution  upon  such  judgment 
without  prejudice  to  his  right  to  proceed  with  his 
action  against  the  former. 

i^RDBof  6.  Leave  to  defend  may  be  given  unconditionally 

ieftTetode>     q^  subject  to  such  terms  as  to  giving  security,  or 
otherwise,  as  the  court  or  a  judge  may  think  fit. 

MoD^,  wben      Money  shoald  not  be  ordered  to  be  paid  into  court  when  the 
^ ^P^j?        groonds  of  a  snbetantiAl  defence  appeiur on  the  defendant's  affi- 
into  ooart.       ^^^^    (^RunnacUt  v.  MetquUa,  L.  B.,  1  Q.  B.  D.  416;  45  L.  J., 
Qp  B.  407;  24  W.  R.  553.    See  note  to  Bale  1.) 


ORDER  XV. 

AppLiCATioir  FOR  Account  where  Writ  ikdobsed 
UNDER  Order  m^  Rule  8. 

Older  for  ao-        1.  In  default  of  appearance  to  a  summons  indorsed 
^™V  under  Order  III^  Rule  8,*  and  after  appearance  unless 

^^  the  defendant,  by  affidavit  or  otherwise,  satisfy  the 
court  or  a  judge  that  there  is  some  preliminary  ques- 
tion to  be  tried,  an  order  for  the  account  claimed,  with 
all  directions  now  usual  in  the  Court  of  Chancery  in 
similar  cases,  shall  be  forthwith  made. 

Dbtrict  As  to  the  making  of  such  an  order  in  a  district  registry,  see 

—  Irlam  v.  Irlam^  L.  B.,  2  Ch.  D.  608;  24  W.  B.  949.  The 
taking  of  partnenihip  or  other  accoonts  is  assigned  to  the  Chan- 
cery Dirision  by  sect  34  of  the  Act  of  1873»  p.  36,  ante. 
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2.  An  application  for  such  order  as  mentioned  in  the    tv^'yW 
last  preceding  rule  shall  be  made  bj  summons,  and  be        '* 


supported  by  an  affidavit  filed  on  behalf  of  the  plaintiff,  u^*on?ppii- 
stating  concisely  the  grounds  of  his  claim  to  an  account,  cation  for 
The  application  may  be  made  at  any  time  after  the  time  ^^^tf 
for  entering  an  appearance  has  expired. 


ORDER  XVI. 

Parties. 

1.  All  persons  may  be  joined  as  plaintiffs  in  whom  Joint,  serena 
the  right  to  any  relief  claimed  is  alleged  to  exist.  Sic  claims" 
"whether  jointly,  severally,  or  in  the  alternative.    And  bypiainun*. 
judgment  may  be  given  for  such  one  or  more  of  the 
plaintiff  as  may  be  found  to  be  entitled  to  relief,  for 
such  relief  as  he  or  they  may  be  entitled  to,  without 
any  amendment.    But  the  defendant,  though  unsuc- 
cessful, shall  be  entitled  to  his  costs  occasioned  by  so 
joining  any  person  or  persons  who  shall  not  be  found 
entitled  to  relief,  unless  the  court  in  disposing  of  the 
costs  of  the  action  shall  otherwise  direct. 

This  rale  is  based  on  sect.  19  of  the  C.  L.  P.  Act,  1860,  nnder 
which,  boweyer,  it  had  been  held  that  "  two  plaintiffs  conld  not 
bring  an  action,  sajring  that  one  or  other  of  them  was  entitled  to 
xeoover."  {Bellingham  t.  Clark,  1  B.  &  S.  332.)  The  insertion 
of  the  words  "jointly,  seTerallv,  or  in  the  alternative"  will  make  a 
statement  of  claim  good  in  any  case  where  three  or  more  plaintiffs 
are  joined,  and  judgment  is  claimed  for  any  one  of  them,  or  any 
two  or  more  of  them.  Rnle  3  of  this  Order  is  the  converse  of  the 
present  rnle.  The  old  practice  in  Chancery,  that  a  plaintiff  can- 
not claim  alternative  inconsistent  relief,  still  prevails. .  (Per 
Jessel,  M.  R.,  Evans  v.  Bu^ih,  W.  N.,  Dec.  1876,  p.  305.) 

2.  Where  an  action  has  been  commenced  in  the  substitauon 
name  of  the  wrong  person  as  plaintiff,  or  where  it  is  JJn  toJwroliir 
doubtful  whether  it  has  been  commenced  in  the  name  puintui. 
of  the  right  plaintiff  or  plaintiffs,  the  court  or  a  judge 
may,  if  satisfied  that  it  has  been  so  commenced  through 
a  bona  fide  mistake,  and  that  it  is  necessary  for  the 
determination  of  the  real  matter  in  dispute  so  to  do, 
order  any  other  person  or  persons  to  be  substituted  or 
added  as  plaintiff  or  plaintiffs  upon  such  terms  as  may 
seem  just 

In  Clay  v.  Oarford  (L.  B.,  2  Ex.  55;  36  L.  J.,  Ex.  15),  it  was 
held  that  the  conrt  had  no  power,  nnder  sect.  222  of  the  C.  L.  P. 
Act,  1852,  to  snbstitnte  the  name  of  executors  as  plaintiffs  in 
the  place  of  their  testator,  who  had  been  by  mistake  made  plain- 

H  o 
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tiff  after  his  death.    This  rule  will  allow  an  amendment  in  rach 
and  like  cases. 

An  alteration  in  parties  will  not  be  made  on  an  ex  parte 
application.    {Tlldegley  v.  Harper,  L.  B.,  3  Ch.  D.  277.) 


Joint,  several 
andallenia- 
tiTC  claims 
against  de- 
fendanta. 


3.  All  persons  may  be  joined  as  defendants  against 
whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative.  And 
judgment  may  be  given  against  such  one  or  more  of 
the  defendants  as  may  be  found  to  be  liable,  according 
to  their  respective  liabilities,  without  any  amendment. 


Defendant 
need  not  be 
whollj  inte> 
rested. 


4.  It  shall  not  be  necessary  that  every  defendant 
to  any  action  shall  be  interested  as  to  all  the  relief 
thereby  prayed  for,  or  as  to  every  cause  of  action 
included  therein  ;  but  the  court  or  a  judge  may  make 
such  order  as  may  appear  just  to  prevent  any  de- 
fendant from  being  embarrassed  or  put  to  expense 
by  being  required  to  attend  any  proceedings  in  such 
action  in  which  he  may  have  no  interest 

This  mle,  as  weU  as  Ord.  XVIL,  Bnle  1  (p.  161),  which 
provides  that  all  causes  of  action  may  be  joined  subject  to 
severance,  mast  be  read  with  Ord.  XVII.,  Rnle  8,  which  pro- 
vides that  causes  of  action  which  cannot  bo  conveniently  tned 
together  may  be  ordered  to  be  separately  tried. 


Defendants 
eeveralljr 
liable  maybe 
Joined,  and 
Jointly  liable 
separated. 


5.  The  plaintiff  may,  at  his  option,  join  as  parties 
to  the  same  action  all  or  any  of  the  persons  severally, 
or  jointly  and  severally,  liable  on  any  one  contract 
including  parties  to  bills  of  exchange  and  promissory 
notes. 

Prerionsly  to  this  mle,  it  was  necessary  npon  a  several  con- 
tract to  sue  each  party  separately,  although  many  persons  may 
have  entered  into  the  same  several  contract  It  was  also  neces- 
sary to  sue  all  the  parties  to  a  joint  contract  together.  For 
instance,  where  three  persons  jointly  and  seyerally  promised,  it 
was  necessary  either  to  bring  one  action  against"  all  three  on 
their  joint  promise,  or  three  actions  against  each  on  his  several 
promise.  To  bring  one  action  against  any  two  exposed  the 
plaintiff  to  a  plea  in  abatement,  unless,  indeed,  the  contract 
was  made  by  the  three  and  any  two  of  them.  Under  the  present 
rule,  a  plaintiff  may  join  any  number  of  parties  who  have 
entered  into  a  several  contract,  and  also  any  less  number  than 
all  who  have  entered  into  a  joint  contract.  The  liability  of  an 
indorser  of  a  bill  of  exchange  or  promissory  note  is  not,  it  should 
be  remembered,  joint  with  that  of  acceptor  or  drawer,  but  a 
liability  of  guarantee.  As  to  actions  on  bills  of  exchange,  &c.» 
see  Ord.  II.,  Rnle  6,  and  <*  Incorporated  Statutes,"  III.,  p.  470, 
pott. 
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6.  Where  in  any  action,  whether  founded  upon  con-    OnLxyi. 
tract  or  otherwise,  the  plaintifT  is  in  doubt  as  to  the  joinder  of 
person  from  whom  he  is  entitled  to  redress,  he  maj,  *^-^^'™*" 
in  such  manner  as  hereinafter  mentioned,  or  as  maj  ofdoabt. 
be  prescribed  by  any  special  order,  join  two  or  more 
defendants,  to  the  intent  that  in  such  action  the  ques- 
tion as  to  which,  if  any,  of  the  defendants  is  liable, 
and  to  what  extent,  may  be  determined  as  between  all 
parties  to  the  action. 

This  mle  seems  to  cover  tho  same  ground  as  that  part  o£ 
Bnle  3  which  allows  defendants  to  be  joined  against  whom  a  right 
to  relief  is  claimed  in  the  alternative,  bnt  the  present  rale 
soggests  the  joining  of  two  defendants  in  snch  a  case  as  where 
damage  is  caused  by  a  workman  repairing  a  house,  and  it  is 
donbtf  nl  whether  the  owner  is  liable  or  a  contractor.  Prerionsly 
to  this  rule,  it  wonld  have  heen  fatal  in  an  action  of  contract  to 
join  seTcral  defendants  in  case  of  donbt,  unless  an  amendment 
were  made.  It  might,  however,  hare  been  done  in  an  action  of 
tort 


7.  Trustees,  executors  and  administrators  may  sue  Benefidwies 
and   be  sued  on  behalf  of  or  as  representing  the  SSenS^Tby 
property  or  estate  of  which  they  are  trustees  or  repre-  ^eutmatees, 
sentatives,  without  joining  any  of  the  parties  bene- 
ficially interested  in  the  trust  or  estate,  and  shall  be 
considered  as  representing  such  parties  in  the  action  ; 

but  the  court  or  a  judge  may,  at  any  stage  of  the  pro- 
ceedings, order  any  of  such  parties  to  be  made  parties 
to  the  action,  either  in  addition  to  or  in  lieu  of  the 
previously-existing  parties  thereto. 

This  rule  follows  Rule  9  of  15  &  16  Vict.  c.  80,  s.  42  (for 
which  see  **  Incorporated  Statutes,"  p.  478),  bnt  is  expanded  so  as 
to  make  it  unnecessary  to  join  cettuU  que  trustent  in  actions  of 
the  common  law  tjpe,  now  that  law  and  equity  are  administered 
together. 

8.  Married  women  and  infants  may  respectively  Married 
sue  as  plaintiffs  by  their  next  friends,  in  the  manner  toSnto.*""^ 
practised  in  the  Court  of  Chancery  before  the  passing 

of  this  act ;  and  infants  may,  in  like  manner,  defend 
any  action  by  their  guardians  appointed  for  that  pur- 
pose. Married  women  may  also,  by  the  leave  of  the 
court  or  a  judge,  sue  or  defend  without  their  husbands 
and  without  a  next  friend,  on  giving  such  security  (if 
any)  for  costs  as  the  court  or  a  judge  may  require. 

This  will  not  apply  to  a  married  woman  suing  under  the  Married 
Married  Women's  Property  Act  (33  &  34  Vict  c.  98),  s.  11,  in  J^^^^t'"" 
respect  of  separate  property. 
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Qrd.xvT.  9.  Where  there  are  numerous  parties  having  the 

NnmeroiM  Same  Interest  in  one  action,  one  or  more  of  such  parties 

bewpr*?'^  may  sue  or  be  sued,  or  may  be  authorized  by  the  court 

sented  hj  to  defend  in  such  action,  on  behalf  or  for  the  benefit 

**"*•  of  all  parties  so  interested. 

This  mle  lulopts  the  practice  of  the  f onner  courts  of  equity. 

Ownenof  The  owners  of  a  ship  are  within  this  mle  (see  JSart  ▼. 

"'**P-  Stevenson,  L.  E.,  1  Q.  B.  D.  31 3 ;  45  L.  J.,  Q.  B.  575;  24  W.  R. 

367) ;  and  in  sach  a  case  other  parties  will  not  be  joined  ander 

Rale  13  of  this  Order  merelj  in  order  to  give  secnrity  for  costs 

to  the  other  party.    See  idso  note  to  Ord.  IV.,  Rule  1. 

Gredlton'  A  difference  of  opinion  has  arisen  on  the  question  whether 

Miminifltnp      in  an  administration  action  the  fact  that  one  creditor  is  sning 

uonacUoD.      ^^  behalf  of  all  should  appear  on  the  writ;  Jessel,  M.  R. 

(  Worraker  ▼.  Pryer,  L.  R,  2  Ch.  D.  109 ;  45  L.  J.,  Ch.  273 ;  24 

W.  R  269),  and  Malins,  V.-C.  (Adcock  v.  Peters,  W.  N.  1876, 

p.  139),  holding  that  it  onght  so  to  appear ;  and  Hall,  V.-C 

(Cooper  T.  Blissett,  L.  R,  1  Ch.  D.  691;  45  L.  J.,  Ch.  272 ;  24 

W.  R.  235),  that  it  need  not.    In  Worraker  t.  Pryer,  howerer, 

there  was  no  statement  of  claim,  and  Jessel,  M.  R.,  has  since 

held  (Eyre  r.  Cox,  24  W.  R.  317)  that  it  is  enongh  if  the  fact 

appear  in  the  statement  of  claim.  It  is  in  the  spirit  of  Ord.  IIL, 

Rale  4(p.  126),  that  the  fact  should  appear  on  the  form,  but  it  is  not 

80  in  the  scheduled  form,  App.  A,  Part  IL,  Sect  L,  No.  1,  p.  272. 

S*nT"*T  ^^'  ^^  *^y  ^^^®  ^^  which  the  right  of  an  heir-at- 
beforoinqair/  law  or  the  uext  of  kin  or  a  class  shall  depend  upon 
cSmpcSmftt,  *^®  construction  which  the  court  may  put  upon  an 
instrument,  ahd  it  shall  not  be  known  or  be  dil^cult  to 
ascertain  who  is  or  are  such  heir-at-law  or  next  of  kin 
or  class,  and  the  court  shall  consider  that  in  order  to 
save  expense  or  for  some  other  reason  it  will  be  con- 
venient to  have  the  question  or  questions  of  construc- 
tion determined  before  such  heir-at-law,  next  of  kin, 
or  class  shall  have  been  ascertained  by  means  of  in- 
quiry or  otherwise,  the  court  may  appoint  some  one  or 
more  person  or  persons  to  represent  such  heir-at-law, 
next  of  kin,  or  class,  and  the  judgment  of  the  court  in 
the  presence  of  such  person  or  persons  shall  be  binding 
upon  the  party  or  parties  or  class  so  represented.* 
See  ChesUr  v.  Phillips,  W.  N.,  Dec.  23rd,  1876,  p.  300. 

Ptrtaennisy  IQ.  Any  two  or  more  persons  claiming  or  beioe 
name  of  uidr  liable  as  Copartners  may  sue  or  be  sued  in  the  name 
^*°^  of  their  respective  firms,  if  any  ;  and  any  party  to  an 

action  may  in  such  case  apply  by  summons  to  a  judge 
for  a  statement  of  the  names  of  the  persons  who  are 
copartners  in  any  such  firm,  to  be  furnished  in  such 
manner  and  verified  on  oath  or  otherwise,  as  the  jndge 
may  direct. 

As  to  serrice  when  a  partnership  is  made  defendant, 
•  Added  by  B.  S.  C,  June,  1876,  Rule  7,  p.  554. 
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Ord.  IX.,  Rale  6,  p.  137.    As  to  disclosnre  of  names,  Ord.    Onf.  xvl 
XXXL»  Rule  20,  and  note. 


After  judgment  has  been  signed  in  a  district  registry,  and  the  Dbtrlct 
judgment  entered  in  London,  the  application  nnder  this  mle  regutry. 
should  be  to  a  jndge,  not  to  a  district  registrar.    (Per  Hnddle- 
aton,  B.,  at  chambers,  in  Lynch  v.  The  Overseal  Colliery  Co^ 
Bitt.  p.  71.) 

10a.  Any  person  carryiDg  on  business  in  the  name  Penon 
of  a  finn  apparently  consisting  of  more  than  one  per-  SamiTof'flrm. 
son  may  be  sued  in  the  name  of  such  firm.* 

See  Ord.Xn.,Rnle  12a,  awte^ia,  144;  note  toOrd.IX.,RnIe  1; 
{yjVeUl  V.  CUuon,  L.  J.  Notes,  Dec.  16th,  1876,  p.  208. 

11.  Subject  to  the  provisions  of  the  act  and  these  inoorporo- 
rules,  the  provisions  as  to  parties,  contained  in  section  ^  p'n^f"* 
42  of  15  &  16  Victoriay  chapter  86,  shall  be  in  force  don  m  to 
as  to  actions  in  the  High  Court  of  Justice.  !>«**«. 

See  "  Incorporated  Statutes,"  IV.,  p.  477. 

12.  Subject  as  last  aforesaid,  in  all  probate  actions  Uaintemmce 
the  rules  as  to  parties,  heretofore  in  use  in  the  Court  ^tSdmtTas 
of  Probate,  shall  continue  to  be  in  force.  to  paities. 

13.  No  action  shall  be  defeated  by  reason  of  the  mis-  Amendment 
joinder  of  parties,  and  the  court  may  in  every  action  iJi^Jer  of 
deal  with  the  matter  in  controversy  so  far  as  regards  pwues. 
the  rights  and  interests  of  the  parties  actually  before 

it.  The  court  or  a  judge  may,  at  any  stage  of  the 
proceedings,  either  upon  or  without  the  application  of 
either  party,  and  on  such  terms  as  may  appear  to  the 
court  or  a  judge  to  be  just,  order  that  the  name  or 
names  of  any  party  or  parties,  whether  as  plaintiffs 
or  as  defendants,  improperly  joined  be  struck  out,  and 
that  the  name  or  names  of  any  party  or  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been  joined, 
or  whose  presence  before  the  court  may  be  necessary 
in  order  to  enable  the  court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  action,  be  added.  No  person  shall  be  added  as  Addint? 
a  plaintiff  suing  without  a  next  friend,  or  as  the  next  i^^^^* 
inend  of  a  plaintiff  under  any  disability,  without  his 
own  consent  thereto.  All  parties  whose  names  are  so 
added  as  defendants  shall  be  served  with  a  summons 
or  notice  in  manner  hereinafter  mentioned,  or  in  such 
manner  as  may  be  prescribed  by  any  special  order,  and 
the  proceedings  as  against  them  shall  be  deemed  to 

•  Added  by  B.  S.  C,  June,  1876,  Bale  8,  p.  6££. 
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ord.  XYT.    have  begun  only  on  the  service  of  such  summons  or 
notice. 

The  first  scntcnco  of  this  mie  is  more  particalarlj  prorided 
for  bj  the  first  six  rules  of  this  order.  The  rest  of  the  nde 
relates  to  amendment  bj  adding  or  striking  oot  parties,  and  in 
coDJonction  with  the  next  three  rules  is  snbstitated  for  sects.  31 — 
39  of  C.  L.  P.  Act,  1852,  and  15  &  16  Vict.  c.  86,  s.  49. 

The  test  whether  a  party  can  be  added  nnder  this  rnle  appears 
to  be  whether  he  could  have  been  made  a  partj  on  the  wnt,  or 
if  named  in  the  writ  could  hare  been  struck  out  (See  Mart  v. 
Stevenson,  L.  R.,  1  Q.  B.  D.  313  ;  45  L.  J.,  Q.  B.  676 ;  24  W.  R. 
367;  Edwards  v.  Lowther,  46  L.  J.,  C.  P.  417;  34  L.  T.  255 ; 
24  W.  R.  434.) 

If  a  defendant  has  been  improperly  joined  his  name  maj  be 
struck  out,  although  he  has  pleaded ;  but  all  applications  under 
the  rule  should  be  made  as  soon  as  it  is  known  that  anyone  is 
improperly  joined  or  the  order  may  be  made  without  costs. 
(  Vallance  v.  The  Birmingham  and  Midland  Land  Corpora^ 
tion,  L.  R.,  2  Ch.  D.  369;  24  W.  R.  454);  and  no  further  parties 
should  be  joined  after  a  cause  has  been  on  for  trial.  (Per 
Quain,  J.,  at  chambers,  in  Williams  t.  Andrewt^  Bitt  p.  50.) 

This  rule  does  not  alter  the  practice  as  to  citations  in  a  pro 
bate  action  to  see  proceedings.  {Kennamay  t.  Kennaway^ 
L.  R.,  1  P.  D.  148  ;  45  L.  J.,  P.  D.  &  A.  86;  34  L.  T.  854;  24 
W.  R.  586.    See  Rnle  12,  ante.) 
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1 4.  Any  application  to  add  or  strike  out  or  substitute 
a  plaintiff  or  defendant  may  be  made  to  the  couit  or  a 
judge  at  any  time  before  trial  by  motion  or  summons, 
or  at  the  trial  of  the  action  in  a  summary  manner. 


^*ce  i>7  15.  Where  a  defendant  is  added,  unless  otherwise 

LnezMied^rrit  ordered  by  the  court  or  judge,  the  plaintiff  shall  file  an 

^^JJJ^^**«-     amended  copy  of  and  sue  out  a  writ  of  summons,  and 

serve  such  new  defendant  with  such  writ  or  notice  in 

lieu  of  service  thereof  in  the  same  manner  as  original 

defendants  are  served. 

This  rule  does  not  meet  the  case  of  consolidated  actions,  in 
which  a  defendant  maj  be  added,  under  the  preceding  rule, 
without  service  of  summons.  (  CuUey  r.  Wortley^  W.  N.  1876, 
Dec.  16,  p.  289.) 


Copy  of 
amended 
statement  of 
claim,  for 
new  defen- 
dant 


l^*. 


16.  If  a  statement  of  claim  has  been  delivered 
previously  to  such  defendant  being  added,  the  same 
shall,  unless  otherwise  ordered  by  the  court  or  judge, 
be  amended  in  such  manner  as  the  making  such  new 
defendant  a  party  shall  render  desirable,  and  a  copy  of 
such  amended  statement  of  claim  shall  be  delivered  to 
such  new  defendant  at  the  time  when  he  is  served  with 
the  writ  of  summons  or  notice  or  afterwards,  within 
four  days  after  his  appearance. 
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17.  Where  a  defendant  is  or  claims  to  be  entitled  to     0rd.x7i. 
contribution  or  indemnity,  or  anj  other  remedy  or  ciaimby 
relief  over  against  any  other  person,  or  where  from  J^'J^rtSw 
any  other  cause  it  appears  to  the  court  or  a  judge  that  partj. 

a  question  in  the  action  should  be  determined  not  only 
as  between  the  plaintiff  and  defendant,  but  as  between 
the  plaintiff,  defendant,  and  any  other  person,  or 
between  any  or  either  of  them,  the  court  or  a  judge 
may,  on  notice  being  given  to  such  last-mentioned 
person,  make  such  order  as  may  be  proper  for  having 
the  question  so  determined. 

The  3rd  sob-sect  of  sect  24  of  tbe  Act  of  1873  (p.  18),  and 
the  three  following  roles  of  this  order,  proTide  the  procedore  to 
be  adopted.  The  role  does  not  apply  to  claims  by  one  defen-  Kot  against 
dant  against  a  person  already  a  co-defendant.  (Per  Hall,  V.-C,  co-defendant. 
Shepherd  t.  JBeane,  L.  B.,  2  Ch.  D.  223;  45  L.  J.,  Cb.  429;  24 
W.  fi.  363.  But  see  per  Jesael,  M.  R.,  FwnicM  r.  JSoath,  W.  N., 
Dec.  30th,  1876,  p.  305.) 

If  the  questions  between  the  plaintiff  and  defendant  and  What  claims 
between  the  defendant  and  a  third  party  be  the  same,  notice  ^^^^  this 
may  ondoobtedly  be  given  under  this  and  the  following  roles  "*  ^' 
{BenecJte  v.  IVogt,  L.  B.,  1  Q.  B.  D.  419;  46  L.  J.,  Q.  B.  698; 
34  L.  T.  728;  24  W,  R.  669);  hot  the  power  is  not  confined  to 
a  case  in  which  the  claim  against  the  third  party  is  identical 
with  the  whole  of  the  claim  of  the  plaintiff  against  tbe  defen- 
dant {Swansea  Shipping  Co,  v.  Duncan,  £.  R.,  1  Q.  B.  D. 
(C.  A.)  64;  45  L.  J.,  Q.  B.  638;  34  L.  T.  685;  Bower  v.  ffart- 
ley,  L.  R.,  1  Q.  B.  D.  (C.  A.)  652  ;  24  W.  R.  941.)  Bat  leave 
sboold  not  be  given  to  the  prejodice  of  the  plaintiff.  (^Ib.) 
Tbongh  it  wonld  seem  from  these  rales  that  the  claim  against 
the  third  party  mnst  arise  with  regard  to  a  matter  in  the  action, 
Lindley,  J.,  at  chambers,  in  McDonald  v.  Bode  (Bitt.  p.  102), 
bag  expressed  an  opinion  that  sect  24  of  the  Act  of  1878  gives 
a  wider  power.  For  other  instances  in  which  the  exercise  of  the 
power  may  be  allowed,  see  TreUaven  v.  Bray,  L.  R.,  1  Cb.  D. 
(C.  A.)  176-,  45  L.  J..  Cb.  118;  38  L.  T.  827;  24  W.  R.  198; 
Harry  v.  Davey,  L.  R.,  2  Cb.  D.  721;  24  W.  R.  515;  Dear  v. 
Sworder,  26  W.  R.  124. 

Qoain,  J.,  in  Pearson  v.  Lane^  Bitt.  p.  61,  has  expressed  an  What  notice 
opinion  that  the  notice  in  this  role  refers  to  tbe  notice  of  claim  ^^f"5i''' 
in  Role  18,  and  not  to  notice  of  tbe  application  for  leave  to       ® 
serve.    Delivery  of  pleading  to  a  co-defendant  is  enoogb  notice 
onder  this  role.    {Jnimess  v.  Booth,  supra.) 

18.  Where  a  defendant  claims  to  be  entitled  to  con-  Notice  to 
tribution,  indemnity  or  other  remedy  or  relief  over  "^^^p^^^'* 
against  any  person  not  a  party  to  the  action,  he  may, 

by  leave  of  the  court  or  a  judge,  issue  a  notice  to  that 
effect,  stamped  with  the  seal  with  which  writs  of 
summons  are  sealed.  A  copy  of  such  notice  shall  be 
filed  with  the  proper  officer,  and  served  on  such  person 
according  to  the  rules  relating  to  the  service  of  writs 
of  summons.    The  notice  shall  state  the  nature  and 
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grounds  of  the  claim,  and  shall,  unless  otherwise 
ordered  by  the  court  or  a  judge,  be  served  within  the 
time  limited  for  delivering  his  statement  of  defence. 
Such  notice  may  be  in  the  form  or  to  the  effect  of  the 
Form  No.  1*  in  Appendix  (B.)  hereto  with  such  varia- 
tions as  circumstances  may  require,  and  therewith 
shall  be  served  a  copy  of  the  statement  of  claim,  or  if 
there  be  no  statement  of  claim,  then  a  copy  of  the 
writ  of  summons  in  the  action. 

19.  When  under  Rule  17  of  this  Order  it  is  made  to 
appear  to  the  court  or  a  judge  at  any  time  before  or  at 
the  trial  that  a  question  in  the  action  should  be  deter- 
mined, not  only  as  between  the  plaintiff  and  defendant, 
but  as  between  the  plaintiff  and  the  defendant  and  any 
other  person,  or  between  any  or  either  of  them,  the 
court  or  a  judge,  befora  or  at  the  time  of  making  the 
order  for  having  such  question  determined,  shall  direct 
such  notice  to  be  given  by  the  plaintiff  at  such  time 
and  to  such  person  and  in  such  manner  as  may  be 
thought  proper,  and,  if  made  at  the  trial,  the  judge 
may  postpone  such  trial  as  he  may  think  fit. 

This  mle  seems  to  contemplate  some  action  to  be  taken  by  a 
jndgo  if  the  defendant  has  of  himself  taken  no  step  under  the 
previoas  rnle. 


Appearance  20.  If  a  person  not  a  party  to  the  action,  who  is 
^^1"^  served  as  mentioned  iu  Rule  18,  desires  to  dispute  the 
plaintiff's  claim  in  the  action  as  against  the  defendant 
on  whose  behalf  the  notice  has  been  given,  he  must 
enter  an  appearance  in  the  action  within  eight  days 
from  the  service  of  the  notice.  In  default  of  his  so 
doing,  he  shall  be  deemed  to  admit  the  validity  of  the 
dSSuuSt"**  judgment  obtained  against  such  defendant,  whether 
obtained  by  consent  or  otherwise :  Provided  always, 
that  a  person  so  served  and  failing  to  appear  within 
the  said  period  of  eight  days  may  apply  to  the  court 
or  a  judge  for  leave  to  appear,  and  such  leave  may  be 
given  upon  such  terms,  if  any,  as  the  court  or  a  judge 
shall  think  fit. 


On  default, 
taken  to 
admit  jud^r 


Farther  pro-  21.  If  a  person  not  a  party  to  the  action  served 
appearancTof  Under  these  rules  appears  pursuant  to  the  notice,  the 
thin  futy-  party  giving  the  notice  may  apply  to  the  <:ourt  or  a 
judge  for  directions  as  to  the  mode  of  having  the 
question  in  the  action  determined;  and  the  court  or 
judge,  upon  the  hearing  of  such  application,  may,  if 
it  shall  appear  desirable  so  to  do,  give  the  person  so 
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served  liberty  to  defend  the  action  upon  such  terms  as  Ords. 
shall  seem  just,  and  may  direct  such  pleadings  to  be  '* 
delivered,  or  such  amendments  in  any  pleadings  to  be 
made,  and  generally  may  direct  such  proceedings  to 
be  taken,  and  give  such  directions  as  to  the  court  or 
a  judge  shall  appear  proper  for  having  the  question 
most  conveniently  determined,  and  as  to  the  mode  and 
extent  in  or  to  which  the  person  so  served  shall  be 
bound  or  made  liable  by  the  decision  of  the  question. 

This  mie  seems  to  deal  with  the  decisioD  of  the  original  claim 
in  the  action  as  between  the  plaintiff  and  the  third  party  intro- 
duced into  the  action,  and  not  with  the  claim  by  the  defendant  on 
the  third  party,  with  which  Ord.  XXIL,  Rnles  7  and  8,  appear  to 
deal.  (And  see  Beneeke  r,  FroH,  L.  R.,  1  Q.  B.  D.  419;  45  L.  J., 
Q.  B.  693;  34  L.  T.  728;  24  W.  R.  669.) 


ORDER  XVn. 
Joinder  of  Causes  of  Action. 

1.  Subject  to  the  following  rules,  the  plaintiff  may  au  catues  of 
unite  in  the  same  action  and  in  the  same  statement  of  S^^^^ 
claim  several  causes  of  action,  but  if  it  appear  to  the  subject  to 
court  or  a  judge  that  any  such  causes  of  action  cannot  ■•^"'■°°®' 
he  conveniently  tried  or  disposed  of  together,  the  court 

or  judge  may  order  separate  trials  of  any  of  such 
causes  of  action  to  be  had,  or  may  make  such  other 
order  as  may  be  necessary  or  expedient  for  the  separate 
disposal  thereof. 

This  is  an  extension  of  sect.  41  of  the  C.  L.  P.  Act,  1852,  which 
only  allowed  the  joining  of  causes  of  action  by  and  against  the 
same  partiea  and  in  mt  same  rights,  and  did  not  extend  to 
lepleTin  or  ejectment.    (See  Ord.  AVI.,  Rnle  4,  p.  154.) 

2.  No  cause  of  action  shall,  unless  by  leave  of  the  Exception  in 
court  or  a  judge,  be  joined  with  an  action  for  the  JJSy*^^' 
recovery  of  land,  except  claims  in  respect  of  mesne 

profits  or  arrears  of  rent  in  respect  of  the  premises 
claimed,  or  any  part  thereof,  and  damages  for  breach 
of  any  contract  under  which  the  same  or  any  part 
hereof  are  held. 

An  action  for  foreclosure  has  been  held  by  the  Master  of  the  What  actions 
Rolls  not  to  he  an  action  for  the  rccorery  of  land  within  this  rule  ^thin  Uiis 
{Ttmell  ▼.  Tke  Slate  Co.^  L.  R.,  8  Ch.  D.  629),  but  any  ^tion  ""®- 
to  establish  title  to  land  has,  by  Hall,  Y.-C,  been  held  to  be 
within  it.    (  WheUtone  y.  Dinvis^  L.  R.,  1  Ch.  D.  99;  45  L.  X, 
Ch.  49;  33  L.  T.  601;  24  W.  R.  9a) 

Claims  for  the  delivery  np  and  cancellation  of  a  deed  relating  What  claims 

to  land  should  be  allowed  to  be  joined  with  one  for  the  recovery  p>v  ^ 

•'  "    joined. 
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Ord.  xvn.  of  the  land,  and  claims  for  the  recoYerj  of  real  and  pensonal 
property,  under  the  same  instrament,  should  also  be  allowed  to 
be  joined  (Cook  v.  Unchmarch,  L.  R.,  2  Ch.  D.  Ill ;  45  L.  J^ 
Ch.  504;  24  W.  R.  293);  as  shoald  claims  for  the  recovery  of 
land  and  for  a  receiver  (^Allen  v.  Kennet,  24  W.  R  845);  and 
an  action  for  the  recovery  of  an  intestate's  real  estate  with  an 
action  for  the  administration  of  his  personalty.  (^Xitehing  t. 
Kitching,  24  W.  R.  901.) 


In  tiank- 
roptcj. 


3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall 
not,  unless  by  leave  of  the  court  or  a  judge,  be  joined 
with  any  claim  by  him  in  any  other  capacity. 


By  or  against      4.  Claims  by  or  against  husband  and  wife  may  be 
hMbandand   jqJjj^^   ^^  ciaims  by  or  against  either    of   them 
separately. 


By  or  against 
executor. 


Joint  claims 
joined  with 
aeveraL 


6.  Claims  by  or  against  an  executor  or  administrator 
as  such  may  be  joined  with  claims  by  or  against  him 
personally,  provided  the  last-mentioned  claims  are 
alleged  to  arise  with  reference  to  the  estate  in  respect 
of  which  the  plaintiff  or  defendant  sues  or  is  sued  as 
executor  or  administrator. 

This  rnle  is  prohahly  intended  to  avoid  the  technical  difficulty 
formerly  felt  in  the  inahility,  at  common  law,  to  join  claims  in 
respect  of  contracts  made  with  a  testator  daring  his  life,  with 
those  in  respect  of  sums  doe  to  the  executor  or  administnitor  in 
respect  of  contracts  relating  to  the  estate  made  hy  him  after  the 
testator's  death.  (See,  for  example,  Mo$eley  v.  Rendell,  L.  R., 
6  Q.  B.  338;  AhhoU  v.  ParfiU,  L.  R.,  6  Q.  B.  346 ;  40  L.  J., 
Q.  B.  116;  24  L.  T.  469;  19  W.  R.  718.) 

6.  Claims  by  plaintiff  jointly  may  be  joined  with 
claims  by  them  or  any  of  them  separately  against  the 
same  defendant. 

See  Ord.  XYI.,  Role  1,  p.  153,  ante. 

7.  The  last  three  preceding  rules  shall  be  subject 
to  Rule  1  of  this  Order,  and  to  the  rules  hereinafter 
contained. 


Application  8.  Any  defendant  alleging  that  the  plaintiff  has 
forueverancc  united  in  the  same  action  several  causes  of  action 
which  cannot  be  conveniently  disposed  of  in  one  action, 
may  at  any  time  apply  to  the  court  or  a  judge  for  an 
order  confining  the  action  to  such  of  the  causes  of 
action  as  may  be  conveniently  disposed  of  in  one 
proceeding. 

Order  for  9.  If,  on  the  hearing  of  such  application  as  in  the 
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last  preceding  rule  mentioned,  it  shall  appear  to  the        Ord$. 
court  or  a  judge  that  the  causes  of  action  are  such  as  ^^^^•— xix. 
cannot  all  be  conveniently  disposed  of  in  one  action,  ■ererancc  if 
the  court  or  a  judge  may  order  any  of  such  causes  of  JSnYenicat. 
action  to  be  excluded,  and  may  direct  the  statement  of 
claim,  or,  if  no  statement  of  claim  has  been  delivered, 
the  copy  of  the  writ  of  summons,  and  the  indorsement 
of  claim  on  the  writ  of  summons,  to   be  amended 
accordingly,  and  may  make  such  order  as  to  costs  as 
may  be  just. 

Applications  under  this  and  the  preceding  role  should  be  by  Sammons 
flommons.  neccMaij-. 


fore  act. 


ORDER  XVIII. 

Actions  by  and  against  Lunatics  and  Persons  of 

Unsound  Mind. 

In  all  cases  in  which  lunatics  and  persons  of  un-  Lnnaticsixmr 
sound  mind  not  so  found  by  inquisition  might  respec-  JUJd*^  i? 
lively  before  the  passing  of  the  act  have   sued  as  chancwybe- 
plaintifis,  or  would  have  been  liable  to  be  sued  as 
defendants  in  any  action  or  suit,  they  may  respectively 
sue  as  plaintiffs  in  any  action  by  their  committee  or 
next   friend   in  manner    practised  in   the  Court  of 
Chancery  before  the  passing  of  the  said  act,  and  may 
in  like  manner  defend  any  action  by  their  committees 
or  guardians  appointed  for  that  purpose. 

The  practice  in  the  Court  of  Chancery  was  for  the  committee, 
liefore  suing  or  defending  for  a  lunatic,  to  obtain  the  sanction  of 
the  Lord  Chancellor  or  £>rds  Justices,  sitting  in  Lunacy.  (See 
Act  of  1875,  sect  7.)  As  to  Buing  by  next  friend,  see  Beall 
T.  Smith  (L.  R,  9  Ch.  85;  43  L.  J.,  Cb.  246;  29  L.  T.  625), 
and  the  cases  there  cited.  As  to  the  appointment  of  a  guardian 
^  litem  to  a  defendant  of  unsound  mind,  see  Ord.  XIII.,  Bule  1, 
p.  147. 


ORDER  XIX. 

Pleading  gexerally. 

1.  The  following  rules  of  pleading  shall  be  sub-  New  plead- 
stituted  for  those  heretofore  used  in  the  High  Court  ^^' 
of  Chancerj,  and  in  the  Courts  of  Common  Law, 
Admiralty,  and  Probate. 

By  sect  100  of  the  Act  of  1873,  p.  70,  «nf^, "  pleading" 
includes  any  '*  petition  or  summons/'  but  Rales  17,  18  and  19  of 
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Statement  of 
claim. 


*  Pa«re  174. 

Defence. 

t  Pa««17«. 

t  Page  179. 
Beply. 

Costa. 


this  Order  (p.  169,  jpoH)  except  any  petition  or  summons  from 
their  operation. 

The  pleading  heretofore  In  nse  in  the  DiToroe  Conrt  is  re- 
tained for  divorce  proceedings  in  the  Probate,  Diroroe  and 
Admiralty  Division.  (For  the  sonrcesjof  Divorce  Procednie,  see 
«  Subsisting  Procedure,"  Vm.,  p.  533.) 

"  The  systems  of  pleading  now  in  use,  both  at  common  Iftw 
and  in  equity,"  observed  the  Judicature  Commissioners,  ''ap- 
pear to  us  to  be  open  to  serious  objections.  Common  Law  plead- 
ings are  apt  to  be  mixed  averments  of  law  and  fact,  varied  and 
multiplied  in  form,  and  leading  to  a  great  number  of  nseless 
issues,  while  the  facts  which  lie  behind  Uiem  are  seldom  clearly 
discoverable.  Equity  pleadings,  on  the  other  hand,  commonly 
take  the  form  of  a  prolix  narrative  of  the  facts  relied  upon  by 
the  party,  with  copies  or  extracts  of  deeds,  correspondence,  and 
other  documents,  and  other  particulars  of  evidence  set  forth  at 
needless  length.  The  best  system  would  be  one  which  combined 
the  comparative  brevity  of  the  simpler  forms  of  common  law 
pleading  with  the  principle  of  stating  intelligibly,  and  not 
technically,  the  substance  of  the  facts  reued  upon  as  constituting 
the  plaintiff's  or  the  defendant's  case,  as  disting^hed  from  his 
evidence.  It  is  upon  this  principle  that  most  modem  improve- 
ments of  pleading  have  been  founded,  both  in  the  United  States 
and  in  oar  own  colonies  and  Indian  possessions,  and  in  the 
practice  recently  settled  for  the  Courts  of  Probate  and  Divorce." 
(1st  Report,  A.D.  1869,  p.  11.) 

2.  Unless  the  defendant  in  an  action  at  the  time  of 
his  appearance  shall  state  that  he  does  not  require  the 
delivery  of  a  statement  of  complaint,  the  plaintiff  shall 
within  such  time  and  in  such  manner  as  hereinafter 
prescribed,*  deliver  to  the  defendant  after  his  appear- 
ance, a  statement  of  his  complaint,  and  of  the  relief  or 
remedy  to  which  he  claims  to  be  entitled.  The  de- 
fendant shall  within  such  time  and  in  such  manner 
as  hereinafter  prescribed,!  deliver  to  the  plaintiff  a 
statement  of  his  defence,  set-off,  or  counter-claim  (if 
any),  and  the  plaintiff  shall  in  like  manner}  deliver  a 
statement  of  his  reply  (if  any)  to  such  defence,  set-off^ 
or  counter-claim.  Such  statements  shall  be  as  brief 
as  the  nature  of  the  case  will  admit,  and  the  court  in ' 
adjusting  the  costs  of  the  action  shall  inquire  at  the 
instance  of  any  party  into  any  unnecessary  prolixity, 
and  order  the  costs  occasioned  by  such  prolixity  to  be 
borne  by  the  party  chargeable  with  the  same. 

By  Ord.  XXII.,  Rule  2,  the  defendant  may,  after  dispensing  with 
a  statement  of  claim,  deliver  a  statement  of  defence.  The  effect  of 
his  dispensing  with  a  statement  of  complaint  is  not  expressly  given, 
but  as  the  plaintiff  will  have  to  make  out  his  case,  it  has,  where  no 
statement  of  defence  is  delivered,  the  effect  of  a  general  traverse. 
It  seems  intended  that  the  defendant  should  always  dispense  with 
a  statement  of  claim  when  the  writ  sufficiently  discloses  the 
nature  of  the  claim.  The  schedule  of  the  Act  of  1873  required 
pleadings  to  be  filed,  but  this  practice  is  by  these  Oixiers  aban- 
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doned,  except  where  so  appearance  has  been  entered.   ( See  Bnle  6     Ord.  xix. 

of  this  Order.)  J~  ~  ~  r~ 

The  plaintiff  may  reply  speciaUy.     {Hall  v.  £ve  (C.  A.),  '^''^  "'^  ^' 
W.  N^  Dec.  30th,  1876,  p.  304.) 

3.  A  defendant  in  an  action  may  set  off,  or  set  up,  set-oflaod 
by  way  of  coanter-claim  against  the  claims  of  the  SiSmf^ 
plaintiff^  any  right  or  claim,  whether  such  set-off  or 
counter-claim  sound  in  damages  or  not,  and  such  set- 
off or  counter-claim  shall  have  the  same  effect  as  a 
statement  of  claim  in  a  cross  action,  so  as  to  enable  the 
court  to  prononnce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross  claim.  But  the 
court  or  a  judge  may,  on  the  application  of  the  plain- 
tiff before  trial,  if  in  the  opinion  of  the  court  or  judge 
such  set-off  or  counter-claim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  or  ought  not  to  be 
allowed,  refuse  permission  to  the  defendant  to  avail 
himself  thereof. 

At  common  law,  set-off  was  given  by  2  €reo.  2,  c.  22,  s.  13, 
which  enacts  that  where  there  are  mataal  debts  between  plaintiff 
and  defendant,  one  debt  may  be  set  against  the  other.  The 
right  of  set-off  in  equity  was  little  more  extended.  The  present 
nde  makes  the  sweeping  change  of  allowing  not  only  nnliqui- 
dated  damages  in  contract,  bat  also  claims  in  tort,  to  be  set 
against  one  another.  A  defendant  may  now  obtain  judgment 
for  debt  or  damages  (see  Act  of  1873,  sect.  24,  sub-sect.  3\ 
Setoff  will  be  pleaded  m  the  statement  of  defence  exactly  as  if 
it  were  a  statement  in  a  cross-action.  But  there  appears  to  be 
nothing  in  the  present  Act  to  alter  the  former  rule  that  the 
defendant  may,  if  he  pleases,  bring  a  cross-action,  and  not  plead 
a  set-off  at  til  (see  Laing  v.  ChatTiam^  1  Camp.  252  (at  law), 
and  Jenner  t.  Morris,  30  L.  J.,  Ch.  361  (in  equity)  );  but  the 
tendency  is  to  have  the  actions  tried  together.  (See  Holmes  v. 
Eervry,  85  L.  T.  600;  25  W.  R.  80.) 

It  is  not  necessary  that  a  coanter-claim  shonld  be  for  an  Connier- 
amoant  eqnal  to  the  plaintiff's  claim  (^Mottyn  t.  The  West  claim  need 
Mo$tyn,  ^e.  Co.,  L.  R..  1  C.  P.  D.  145  ;  45  L.  J.,  C.  P.  401  ;  JS^f*"'^ 
34  L.  T.  326  ;  24  W.  R.  401);  bat  it  ought  not  to  be  allowed 
if  it  is  not  connected  with  the  plaintiff's  claim  (Padnnck  v.  Jfii!!!,*^*!:^ 
Seott,  L.  B.,  2  Ch.  D.  736 ;  46  L.  J.,  Ch.  360 ;  24  W.  R.  723 ;  S™ 
per  Qoain,  J.,  at  chambers,  in  Lee  y.  Colper,  Bitt  p.  81 ) ;  or 
where  it  claims  nothing  as  against  the  plaintiff  bat  only  as 
against  a  co-defendant.    (  Warner  v.  J^initiff,  24  W.  R,  356. 
See,  too,  TreUaven  v.  Sray,  L.  R.,  1  Ch.  D.  176 ;  45  L.  J., 
Ch.  113 ;  33  L.  T!  827  ;  24  W.  R  198.    See,  however,  Sliep- 
herd  T.  Beane,  L.  R,,  2  Ch.  D.  223 ;  46  L.  J.,  Ch.   429 ; 
24  W.  R.  863.) 

In  the  Admiralty  Division  limitation  of  liabiUty  may  bo  Limitation  of 
claimed  by  connternilaim  in  place  of  a  separate  action  (The  u&biiity. 
dutha,  36  L.  T.  36) ;  or  as  an  equitable  defence  ( Wahlberg 
T.  Yottng,  24  W.  R.  847). 

Under  this  rule  a  county  court  judgment  mar  be  set  off  Connty  court 
against  the  judgment  of  a  superior  court.    (Per  Quain,  J.,  at  Judgment, 
chambers,  in  Sandys  y.  Zonis,  Bitt.  p.  64.) 
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Printing  and 

writing 

pleadings. 


Delivery  of 
pleadings. 
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See,  also,  as  fto  this  role,  Newell  v.  National  Provincial 
Bank,  L.  R.,  1 C.  P.  D.  496 ;  45  L.  J.,  C.  P.  285 ;  34  L.  T.  633; 
24  W.  R.  468. 

4.  Every  pleading  shall  contain  as  concisely  as  may 
be  a  statement  of  the  material  facts  on  which  the 
party  pleading  relies,  but  not  the  evidence  by  which 
they  are  to  be  proved,  such  statement  being  divided 
into  paragraphs,  numbered  consecutively,  and  each 
paragraph  containing,  as  nearly  as  may  be,  a  separate 
allegation.  Dates,  sums,  and  numbers  shall  be  ex- 
pressed in  figures  and  not  in  words.  Signature  of 
counsel  shall  not  be  necessary.  Forms  similar  to 
those  in  Appendix  (C.)*  hereto  may  be  used. 

The  forms  given  in  Appendix  (C.)  show  more  clearly,  by  illas- 
tration,  the  distinction  intended  between  stating  "  material  facts *' 
and  stating  **  evidence."  It  is  a  material  fact  in  an  action  on  a 
contract  made  by  letter,  that  the  plaintiff  sent  a  letter  to  the 
defendant,  accepting  the  proposal.  It  is  mere  evidence  of  that 
fact  to  say  that  the  plaintiff  wrote  the  letter,  and  delivered  it  to 
his  clerk  who  dnly  posted  it.  It  is  a  fact  material  to  the  defence 
of  son  assault  demesne,  that  the  plaintiff  stmck  the  defendant, 
bat  to  state  that  A.  B.,  a  bystander,  saw  the  first  blow  stmck,  ia 
evidence.  It  is  not,  however,  intended  that  the  pleader  should 
(as  formerly  nnder  the  common  law  system)  deal  in  mere  ab- 
stractions. He  must  give  a  history  of  actual  occurrences,  gene- 
rally in  chronological  order.  It  does  not  follow,  however,  that 
the  old  forms  may  not  sometimes  be  still  taken  as  models.  (See 
per  Archibald,  J.,  in  Bartlett  v.  Roche,  Bitt.  p.  121.) 

A  statement  of  claim  should  not  contain  any  allegations  of 
conclusions  of  law,  such  as  were  known  as  the  charging  parts  of 
a  bill  in  Chancery.  (  Watson  v.  liodwell  (C.  A.),  45  L.  J.,  Ch. 
744 ;  35  L.  T.  86  ;  24  W.  R.  1009.) 

Notwithstanding  this  rule  o  desire  has  been  expressed  by 
Malin/?,  V.-C,  that  pleadings  should  still  be  signed  by  connseL 
(DuokiU  V.  Jones,  33  L.  T.  777.) 

t>.  Every  pleading  which  shall  contain  less  than 
ten  (a)  folios  of  72  words  each  (every  figure  being 
counted  as  one  word)  may  be  either  printed  or  written, 
or  partly  printed  and  partly  written,  and  every  other 
pleading,  not  being  a  petition  or  summons,  shall  be 
printed. 

Sec  R.  S.  C.  (Coste),  Ord.  Y.,post,  p.  371. 

6.  Every  pleading  or  other  document  required  to  be 
delivered  to  a  party,  or  between  parties,  shall  be 
delivered  in  the  manner  now  in  use  to  the  solicitor  of 
every  party  who  appears  by  a  solicitor,  or  to  the  party 
if  he  does  not  appear  by  a  solicitor,  but  if  no  appear- 


(a)  Altered  from  ••  three  **  by  K.  S.  C,  Jane,  1876,  Rale  9,  p.  M5. 
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anoe  has  been  entered  for  any  party,  then  such  pleading    Qrrf.  xix. 
or  docnment  shall  be  delivered  by  being  filed  with  the 
proper  officer. 

A  notice  of  motion  for  judgment  is  within  this  mle.    (JDy-  Notice  of 
matul  T.  Oro/t,  L.  R.,  3  Ch.  D.\(0,  A.)  612;  45  L.  J.,  Ch.  612;  motion,  when 
36  L.  T.  29 ;  24  W.  R.  700;  Morton  v.  miler,  L.  R.,  3  Ch.  D.  T^^^  "»*■ 
616;  46  L.  J.,  Ch.  613;  24  W.  R.  723.)    HaU,  V.-C,  had  how- 
erer  expressed  a  contrary  opinion  in  Cook  y.  Dey,  W.  N., 
March  25th,  1876,  p.  122. 

A  notice  on  failnre  of  appearance,  under  Ord.  LIII.,  Rale  7,  When  not. 
is  not  within  this  mle,    (  Whitaker  v.  Thurtton,  W.  N.  1876, 
p.  232.) 

7.  Every  pleading  in  an  action  shall  be  delivered  Fomuu 
between  parties,  and  shall  be  marked  on  the  face  with  JJiatngs?' 
the  date  of  the  day  on  which  it  is  delivered,  and  with 

the  reference  to  the  letter  and  number  of  the  action, 
the  division  to  which  and  the  judge  (if  any)  to  whom 
the  action  is  assigned,  the  title  of  the  action,  the  de- 
scription of  the  pleading,  and  the  name  and  place  of 
business  of  the  solicitor  and  agent,  if  any,  dclive]*ing 
the  same,  or  the  name  and  address  of  the  party  deliver- 
ing the  same  if  he  does  not  act  by  a  solicitor. 

In  an  administration  action  the  st&tement  of  claim  should  bear  Admlnistn- 

on  its  title  the  words  **In  the  matter  of  the  estate  of ."  tlonacUon. 

(iE^re  ▼.  Cox,  24  W.  R.  317.    See  note  to  Ord.  II.,  Rule  1,  p.  123.) 

8.  Every  statement  of  claim  shall  state  specifically  statement  of 
the  relief  which  the  plaintiff  claims,  either  simply  or  ^***™* 

in  the  alternative,  and  may  also  ask  for  general  relief. 
And  the  same  rule  shall  apply  to  any  counter-claim 
made,  or  relief  claimed  by  the  defendant,  in  his  state- 
ment of  defence.  If  the  plaintiff's  claim  be  for  dis- 
covery only,  the  statement  of  claim  shall  show  it. 

Where  the  facts  stated  show  that  a  document  is  in  its  present  Rectification 
form  bv  mistake,  the  court  will  treat  it  as  rectified,  without  a  ©^  docomenta. 
prayer  for  its  reformation.    (^Breslauer  v.  Barwick,  24  W.  R. 
901.) 

9.  Where  the  plaintiff  seeks  relief  in  respect  of  separauonoc 
several  distinct  claims  or  causes  of  complaint  founded  c£}S?and 
upon  separate  and  distinct  facts,  they  shall  be  stated,  coonter- 

as  far  as  may  be,  separately  and  distinctly.    And  the  *^*°"* 
same  rule  shall  apply  where  the  defendant  relies  upon 
several  distinct  grounds  of  defence,  set-off,  or  counter- 
claim founded  upon  separate  and  distinct  facts. 

It  has  been  held  under  this  rule,  that  a  defendant  in  an  action 
for  debt  mav  plead  what  amounts  to  never  indebted  and  payment 
(Lindley,  J.,  at  chambers,  in  Barnieot  t.  Hann,  Bitt  p.  105); 
and  that  a  defendant  in  an  action  for  defamation  may  plead 
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Ord.  XIX.    together  defences  amonnting  to  not  gailtj  and  jastificatioo. 
(Qaain,  J.,  at  chambers,  in  Mestell  v.  Steward^  Bitt.  p.  46.) 


Set-off  and 
counter- 
claim. 


10.  Where  any  defendant  seeks  to  rely  upon  any 
facts  as  supporting  a  right  of  set-off  or  counter-claim, 
he  shall,  in  his  statement  of  defence,  state  specifically 
that  he  does  so  by  way  of  set-off  or  counter-claim. 

WheniMoe         If  not  so  specifically  stated  the  plaintiff  may  join  issne,  as 
may  be  joined  jJuJe  20  of  this  order  does  not  then  apply.   (Hillman  v.  May  hew 
(2),  24  W.  R.  485.) 

It  was  suggested  hy  Qnain,  J.,  at  chambers  (Bitt.  p.  48),  that 
the  action  should  not  in  such  a  case  be  intitnled  "  A.  v.  B.  in 
original  action,  B.  v.  A.  in  counter-claim,"  but  it  is  a  form  often 
nsed  in  practice.    (See,  howerer,  Ord.  XXII.,  Rule  5,  p.  176.) 


on  snch. 

Action,  how 
Intituled. 


Denial  of 
right  of  exe- 
cutor, &c. 


11.  If  either  party  wishes  to  deny  the  right  of  any 
other  party  to  claim  as  executor,  or  as  trustee  whether 
in  bankruptcy  or  otherwise,  or  in  any  representative 
or  other  alleged  capacity,  or  the  alleged  constitution 
of  any  partnership  firm,  he  shall  deny  the  same  speci- 
fically. 


Probate. 


No  plea  In 
abatement. 


No  new  as- 
signment. 


12.  In  probate  actions  where  the  plaintiff  disputes 
the  interest  of  the  defendant,  he  shall  allege  in  his 
statement  of  claim  that  he  denies  the  defendant's 
interest. 

See  Medcalf  t.  James^  25  W.  R.  63. 

13.  No  plea  or  defence  shaU  be  pleaded  in  abate- 
ment. 

Manj  of  the  subjects  of  the  former  plea  in  abatement,  snch 
as  nonjoinder  of  a  contractor,  are  no  longer  applicable  to  actions 
by  reason  of  Ord.  XVI.  The  rest,  such  as  coyertnre,  trill  be 
pleaded  in  the  statement  of  defence. 

14.  No  new  assignment  shall  hereafter  be  necessary 
or  used.  But  everything  which  has  heretofore  been 
alleged  by  way  of  new  assignment  may  hereafter  be 
introduced  by  amendment  of  the  statement  of  claim. 

The  necessity  for  new  assignments  arose  mainlj  from  the  great 
generality  of  common  law  pleadings.  Where  a  defendant  does 
not  answer  the  whole  claim  of  the  plaintiff,  the  amendment 
allowed  by  this  rale  will  enable  him  to  make  his  statement  of 
complaint  more  definite.  (See  note  to  Ord.  XXIV.,  Bole  1,  p.  1 79.) 


ReooTeiy  of 
land. 


15.  No  defendant  in  an  action  for  the  recovery  of 
land  who  is  in  possession  by  himself  or  his  tenant  need 
plead  his  title,  unless  his  defence  depends  on  an  equit- 
able estate  or  right,  or  he  claims  relief  upon  any  equit- 
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able  ground  against  any  right  or  title  asserted  bj  the     Ord.  xix. 
plaintiff.     But,  except  in  the  cases  hereinbefore  men-  ~ 

tioned,  it  shall  be  sufficient  to  state  by  way  of  defence 
that  he  is  so  in  possession.  And  he  may  nevertheless 
relj  upon  any  ground  of  defence  which  he  can  prove, 
except  as  hereinbefore  mentioned. 

This  mle  seems  baaed  on  the  maxim  that  a  plaintiff  mnst 
TeooTer  land  on  the  strength  of  his  own,  not  the  weakness  of  the 
defendant's  title.  The  concnrrent  administration  of  law  and 
eqnity  in  the  Hif  h  Coort  makes  pleading  more  essential  than 
fomnerly,  when  there  were  no  pleadings  in  ejectment,  and  an 
equitable  defence  coald  not  be  set  ap.  It  would  seem  that  a 
plaintiff  mnst  disclose  his  title  npon  his  statement  of  claim. 

16.  Nothing  in  these  rules  contained  shall  affect  the  Kotgvuty  by 
right  of  any  defendant  to  plead  not  guilty  by  statute.  ■*^'***- 
And  every  defence  of  not  guilty  by  statute  shall  have 

the  same  effect  as  a  plea  of  not  guilty  by  statute  has 
heretofore  had.  But  if  the  defendant  so  plead  he  shall 
not  plead  any  other  defence  without  the  leave  of  the 
court  or  a  judge. 

Bj  R.  G.  H.  T.  1853,  Rule  21,  a  defendant  pleading  not  gnilty 
by  statate  was  bound  to  insert  in  the  margin  of  the  plea  the 
pArticnlars  of  the  statutes  on  which  he  relied.  This  rule  seems 
still  in  force.  By  5  &  6  Vict,  c  97,  s.  3,  the  privilege  of  plead- 
ing not  gnilty  by  statute  when  conferred  by  a  local  and  personal 
act  is  taken  away.  By  21  Jac.  1,  c.  4*  s.  4,  not  guilty  by 
statute  may  be  pleaded  in  all  penal  actions.    By  11  &  12  Vict. 

44,  8.  17,  justices  of  the  peace-  may  plead  not  guilty  by 
statute  in  actions  for  anything  done  by  them  in  the  execution  of 
their  office.  There  are  many  other  statutes  under  which  persons 
in  a  public  capacity  are  allowed  this  advantage  in  pleading. 

17.  Every  allegation  of  fact  in  any  pleading  in  an  AUefration 
action,  not  beiug  a  petition  or  summons,  if  not  denied  SJ\atJnto^ 
specifically,  or  by  necessary  implication,  or  stated  to  be  admitted. 
be  not  admitted  in  the  pleading  of  the  opposite  party, 

shall  be  taken  to  be  admitted,  except  as  against  an 
infant,  lunatic,  or  person  of  unsound  mind  not  so  found 
by  inquisition. 

See  note  to  Rule  20. 

18.  Each  party  in  any  pleading,  not  being  a  peti-  Raising 
tion   or  summons,   must  allege  all    such    facts    not  **'''''' 
appearing  in  the  previous  pleadings  as  he  means  to 

rely  on,  and  must  raise  all  such  grounds  of  defence  or 
reply,  as  the  case  may  be,  as  if  not  raised  on  the 
pleadings  would  be  likely  to  take  the  opposite  party 
by  surprise,  or  would  raise  new  issues  of  fact  not 
arising  out  of  the  pleadings,  as,  for  instance,  fraud,  or 

L.F.  I 
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Rpedflc 
answer  to 
claim  and 
counter^ 
claim. 


Joitlfleatioii 
ofaUbeL 


Joinder  of 
isBoe. 


ord,  XIX.     that  any  claim  has  been  barred  by  the  Statute  <^ 
Limitations  or  has  been  released. 
See  note  to  Bole  23. 

Departure.  19.  No  pleading,  not  being  a  petition  or  summons, 

shall,  except  by  way  of  amendment,  raise  any  new 
ground  of  claim  or  contain  any  allegation  of  fact  in- 
consistent with  the  previous  pleadings  of  the  party 
pleading  the  same. 

20.  It  shall  not  be  sufficient  for  a  defendant  in  his 
defence  to  deny  generally  the  facts  alleged  by  the 
statement  of  claim,  or  for  a  plaintiff  in  his  reply  to 
deny  generally  the  facts  alleged  in  a  defence  by  way 
of  counter-claim,  bat  each  party  must  deal  specifically 
with  each  allegation  of  fact  of  which  he  does  not 
admit  the  truth. 

Where  a  plaintiff  claimed  damages  for  a  libel  contained  in  a 
letter  set  out  with  innaendoes,  a  justification  in  the  form — *'  The 
statements  in  the  said  letter  are  trae,"  is  a  jastification  of  the  libel 
itself,  bnt  not  of  it  as  read  with  the  innuendo.  (Per  Archibald,  J., 
at  Nisi  Prins,  in  Ptu/fu  t.  Coathupe,  20  SoL  Joom.  724.) 

21.  Subject  to  the  last  preceding  rule,  the  plaintifT 
by  his  reply  may  join  issue  upon  the  defence,  and 
each  party  in  his  pleading,  if  any,  subsequent  to  reply, 
may  join  issue  upon  the  previous  pleading.  Such 
joinder  of  issue  shall  operate  as  a  denial  of  every 
material  allegation  of  fact  in  the  pleading  upon  which 
issue  is  joined,  but  it  may  except  any  ^ts  which  the 
party  may  be  willing  to  admit,  and  shall  then  operate 
as  a  denial  of  the  facts  not  so  admitted. 

These  two  rules  definitely  forbid  the  use  of  pleas  like  never 
indebted  and  not  gnilty,  which  are  contrary  to  the  general  spirit 
of  the  new  pleading.  The  defendant  also  maj  not  simplj  join 
issue  on  the  plaintiff's  statement,  nor,  it  would  seemi,  mmly 
state  that  he  puts  the  plaintiff  to  prove  it 
Bod  reiily.  A  reply  which  begins  with  a  joinder  of  isBue  on  the  defence* 

and  then  proceeds  to  confess  and  avoid  it,  is  wrong.  {^£arp  t. 
Henderson,  L.  R.,  3  Ch.  D.  2M;  34  L.  T.  844.) 

xegattref  22.  When  a  party  in  any  pleading  denies  an  alle- 

gj^jgjjj^*c.  gation  of  jftwt  in  the  previous  pleading  of  the  opposite 
party,  he  must  not  do  so  evasively,  but  answer  the 
point  of  substance.  Thus,  if  it  be  alleged  that  he  re- 
ceived a  certain  sum  of  money,  it  shall  not  be  sufficient 
to  deny  that  he  received  that  particular  amount^  but 
he  must  deny  that  he  received  that  sum  or  any  part 
thereof,  or  else  set  out  how  much  he  received.  And 
so  when  a  matter  of  fact  is  alleged  with  divers  cir- 
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cumstances,  it  shall  not  be  sufficient  to  deny  it  as    ord.xix. 
alleged  aloDg  with  those  circumstaDces,  but  a  fair  and 
substantial  answer  must  be  given. 

A  smUar  rule  occurred  in  Ch.  C.  O.  XV.,  Bale  2.  The 
present  mle  is  to  be  strictlj  enforced.  {Thorp  t.  Moldsworth, 
46  L.  J.,  Ch.  406.) 

23.  When  a  contract  is  alleged  in  any  pleading,  a  Denial  of 
bare  denial  of  the  contract  by  the  opposite  party  «>ntmct. 
shall  be  construed  only  as  a  denial  of  the  making  of 

the  contract  in  fact,  and  not  of  its  legality  or  its  suffi- 
ciency in  law,  whether  with  reference  to  the  Statute  statute  of 
of  Frauds  or  otherwise.  Fmuda. 

It  is  not  enoagh  that  the  plaintiff  alleges  facts  which  would 
avoid  the  necessity  of  a  contract  being  in  writing  and  the 
defendant  denies  these  facts:  that  is  not  setting  np  me  Statate 
of  Frands  within  this  mle.  {CUirk  t.  Callow ^  in  Q.  B.,  per 
Hannen  and  Qaain,  JJ.,  Jnlv  17th,  1876»  affirmed  in  C.  A., 
46  L.  J.,  Q.  B.  53 ;  W.  N.  1876,  p.  262.)  Nor  can  a  defence  Cannot  be 
under  this  statute  be  raised  by  demurrer  to  the  statement  of  ^^  "p  ^^ 
daim.    (  WakeUe  v.  JDavU,  26  W.  R.  60  (Q.  B.).)  demamr. 

24.  Wherever  the  contents  of  any  document  are  mate-  Docnment« 
rial,  it  shall  be  sufficient  in  any  pleading  to  state  the  ^^tedf 
effect  thereof  as  briefly  as  possible,  without  setting 

out  the  whole,  or  any  part  thereof,  unless  the  precise 
"words  of  the  document^  or  any  part  thereof,  are  ma- 
terial. 

A  similar  though  somewhat  less  imperatiye  mle  was  contained 
in  Ch.  C.  O.  VIII.f  Rule  2,  which  appears  to  have  relied  on  the 
discretion  of  counsel  signing  the  pleading.  The  C.  L.  F.  Act, 
1852,  sect  56,  dealt  with  a  similar  subject  at  common  law. 

25.  Wherever  it  is  material  to  allege  malice,  frau-  AiieiratioD  of 
dnlent  intention,  knowledge  or  other  condition  of  the  ^^^^ 
mind  of  any  person,  it  shall  be  sufficient  to  allege  the 

same  as  a  fact  without  setting  out  the  circumstances 
from  which  the  same  is  to  be  inferred. 

26.  Wherever  it  is  material  to  allege  notice  to  any  of  notice. 
person  of  any  fact,  matter  or  thing,  it  shall  be  suffi- 
cient to  allege  such  notice  as  a  fact,  unless  the  form  or 

the  predse  terms  of  such  notice  be  material. 

27.  Wherever  any  contract,  or  any  relation  between  Of  implied 
any  persons,  does  not  arise  from  an  express  agreement,  ■«if««™*°'' 
but  is  to  be  implied  from  a  series  of  letters  or  conver- 
eations,  or  otherwise  from  a  number  of  circumstances, 

it  shall  be  sufficient  to  allege  such  contract  or  relation 
aa  a  fact,  and  to  refer  generally  to  such  letters,  con- 

i2 
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Presnmptlons 
of  law  not  to 
be  alleged. 


Filing  In 

district 

regtetry. 


CollMoQ  of 
vessels. 


Prelimlnaiy 
Act. 


Ord.  XIX.  versatiODS,  or  circumstances  without  setting  them  ont 
in  detail.  And  if,  in  such  case,  the  person  so  pleading 
desires  to  relj  in  the  alternative  upon  more  contracts 
or  relations  ihtku  one  as  to  he  implied  from  such  cir- 
cumstances,  he  maj  state  the  same  in  the  alternative. 

28.  Neither  party  need  in  anj  pleading  allepce  any 
matter  of  fact  which  the  law  presumes  in  his  favour, 
or  as  to  which  the  hurden  of  proof  lies  upon  the  other 
side,  unless  the  same  has  first  been  specifically  denied. 

[E.  g.—  Consideration  for  a  bill  of  exchange  where 
the  plaintiff  sues  only  on  the  bill,  and  not  for  the  con- 
sideration as  a  substantive  ground  of  claim.] 

29.  Where  an  action  proceeds  in  a  district  registry 
all  pleadings  and  other  documents  required  to  be  filed 
shall  be  filed  in  the  distiict  registry. 

30.  In  actions  for  damace  by  collision  between  ves- 
sels, unless  the  court  or  a  judge  shall  otherwise  order, 
each  solicitor  shall,  before  any  pleading  is  delivered, 
file  with  the  proper  officer  a  document  to  be  called  a 
Preliminary  Act,  which  shall  be  sealed  up  and  shall 
not  be  opened  until  ordered  by  the  court  or  a  judge, 
and  which  shall  contain  a  statement  of  the  following 
particulars  :*- 

(a.)  The  names  of  the  vessels  which  came  into 
collision,  and  the  names  of  their  masters. 

{b,^  The  time  of  the  collision. 

(c.)  The  place  of  the  collision. 

(d,)  The  direction  of  the  wind. 

(e.)  The  state  of  the  weather. 

(/.)  The  state  and  force  of  the  tide. 

(g.)  The  course  and  speed  of  the  vessel  when 
the  other  was  first  seen. 

(A.)  The  lights,  if  any,  carried  by  her. 

(t.)  The  distance  and  bearing  of  the  other  ves- 
sel when  first  seen. 

(A.)  The  lights,  if  any,  of  the  other  vessel 
which  were  first  seen. 

(/.)  Whether  any  lights  of  the  other  vessel, 
other  than  those  first  seen,  came  into  view  before 
the  collision. 

(m.)  What  measures  were  taken,  and  when,  to 
avoid  the  collision. 

(n.)  The  parts  of  each  vessel  which  first  came 
into  contact 
Opening  of         If  both  solicitors  consent,  the  court  or  a  judge  may 
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order  the  preliminary  acts  to  be  opened,  and  the  evi-        Ords. 
dence  to  be  taken  thereon,  withoat  its  being  necessary  _^J?-»-^^ 
to  deliver  any  pleadings.  aSI.™*°"^ 

This  rale  is  a  sabstantial  re-enactment  of  Rales  62 — 64  of  the 
Admiimlty  Rales  and  Orders,  November,  1859. 

A  similar  form  of  Preliminary  Act  shoold  be  osed  in  Vice-  Yioe-Admi- 
Admiralty  Courts.    (2^<?  iVi^rjua  (P.  C),  85  L.  T.  418.)  rsHyCoum 


ORDER  XX. 
Pleading  Matters  arising  pending  the  Action. 

1.  Any  ground  of  defence  which  has  arisen  after  Before  ttate- 
action  bronght,  but  before  the  defendant  has  delivered  ^"^  ^•* 
his  statement  of  defence,  and  before  the  time  limited 

for  his  doing  so  has  expired,  may  be  pleaded  by  the 
defendant  in  his  statement  of  defence,  either  alone  or 
together  with  other  grounds  of  defence.  And  if,  after 
a  statement  of  defence  has  been  delivered,  any  ground 
of  defence  arises  to  any  set-off  or  counter-claim  alleged 
therein  by  the  defendant,  it  may  be  pleaded  by  the 
plaintiff  in  his  reply,  either  alone  or  together  with  any 
other  ground  of  reply. 

This  rale  is  in  pari  materid  with  sect.  68  of  the  C.  L.  P.  Act, 
1852.  A  conoter-claim  arising  after  action  mnst  be  pleaded  as 
BO  arising.    (^EllU  t.  Munson,  85  L.  T.  685  (C.  A.).) 

2.  Where  any  ground  of  defence  arises  after  the  After  state- 
defendant  has  delivered  a  statement  of  defence,  or  fe^^'^^' 
after  the  time  limited  for  his  doing  so  has  expired,  the 
defendant  may,  and  where  any  ground  of  defence  to 

any  set-off  or  counter-claim  arises  after  reply,  or  after 
the  time  limited  for  delivering  a  reply  has  expired,  the 
plaintiff  may,  within  eight  days  after  such  ground  of 
defence  has  arisen,  and  by  leave  of  the  court  or  a  judge, 
deliver  a  further  defence  or  further  reply,  as  the  case 
may  be,  setting  forth  the  same. 

^  The  pleading  mentioned  in  this  rale  represents  the  plea 
puU  darrein  e^ntinuanoe,  which,  hj  the  C.  L.  P.  Act,  1852, 
sect.  69,  coald  be  pleaded  at  Nisi  Prius  in  the  long  vacation. 

3.  Whenever  any  defendant,   in  his  statement  of  ConfeMionof 
defence,  or  in  any  further  statement  of  defence  as  in  *®'*»^ 
the  last  rule  mentioned,  alleges  any  ground  of  defence 

which  has  arisen  after  the  commencement  of  the  action, 
the  plaintiff  may  deliver  a  confession  of  such  defence, 
which  confession  may  be  in  the  form  No.  2*  in  Appen-  vpageSST. 
dix  (B.)  hereto,  with  such  variations  as  circumstances 
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Ordi, 
XX.  XXI. 


maj  require,  and  he  maj  thereupon  sign  judgment  for 
his  costs  up  to  the  time  of  the  pleading  of  such  defence 
unless  the  court  or  a  judge  shall,  either  before  or  after 
the  deliverj  of  such  confession,  otherwise  order. 

The  absolate  right  to  costs  given  by  Reg.  Gei».  T.  T.  185.% 

Rule  22  (see  Fagter  r.  Gavigee,  L.  R.,  1  Q.  B.  D.  666;  45  Ll  J., 

Q.  B.  576;  34  L.  T.  248;  24  W.  H.  319,  in  which  a  pka  of 

loinkniptcj  was  confessed),  is  altered  by  this  role  to  a  prima 

faoie  right  only. 


DellTery  of 
Ktatemeut  of 
clAim. 


6  weeks. 


Voluntaiy 
statemeut. 


Cotte  of  an- 
neoenary 
statement  of 
cUim. 


ORDER  XXI. 

Statement  of  Claim. 

1.  Subject  to  Rules2  and  3  of  this  Order,  the^elirerf 
of  statements  of  claim  shall  be  regulated  as  follows: — 

(a.)  If  the  defendant  shall  not  state  that  he  does  not 
require  the  delivery  of  a  statement  of  claim,  the  plaintiff 
shall,  unless  otherwise  ordered  bj  the  court  or  a  judge, 
deliver  it  within  six  weeks  from  the  time  of  the  defend- 
ant's entering  his  appearance. 

(6.)  The  plaintiff  may,  if  he  think  fit,  at  anj  time 
after  the  issue  of  the  writ  of  summons,  deliver  a  state- 
ment of  claim,  with  the  writ  of  summons  or  notice  in 
lieu  of  writ  of  summons,  or  at  any  time  afterwards^ 
either  before  or  after  appearance,  and  although  the 
defendant  may  have  appeared  and  stated  that  he  does 
not  require  the  deliverj  of  a  statement  of  claim:  pro- 
vided that  in  no  case  where  a  defendant  has  appeared 
shall  a  statement  be  delivered  more  than  six  weeks 
after  the  appearance  has  been  entered  unless  otherwise 
ordered  by  the  court  or  a  judge. 

{c.)  Where  a  plaintiff  delivers  a  statement  of  claim 
without  being  required  to  do  so,  the  court  or  a  judge 
may  make  such  order  as  to  the  costs  occasioned  thereby 
as  shall  seem  just,  if  it  appears  that  the  delivery  of  a 
statement  of  claim  was  unnecessary  or  improper. 

By  sect.  58,  C.  L.  P.  Act,  1 852,  a  plaintiff  had  one  year  to 
declare  in,  after  wbich  a  jadgnient  of  non  prot.  might  be 
entered  by  the  defendant.  He  might  also  be  compelled  to  declare 
by  a  4  days*  notice.  (C.  L.  P.  Act,  1852,  sect.  53.)  The  present 
rules  are  more  peremptory  than  the  common  law  practice,  which 
did  not  Gompri  a  party  to  take  the  next  step  in  pleading  witboot 
a  notice  from  his  opponent,  which  was  generally  given  with  the 
preceding  pleading.  In  equity  the  defendant  was  obliged  to  plead 
or  answer  within  28  days  from  the  delivery  of  interrogatories. 
As  to  the  peremptory  nature  of  the  directions  as  to  time  in 
Ord.  LI  v.,  Rule  6,  see  Ortm  v.  SamwU,  L.  R.,  2  C.  P.  D.  21; 
46  L.  J.,  C.  P.  1 ;  35  L.  T.  428;  25  W.  R.  45. 
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Wliere  it  10  intended  that  an  action  in  the  Chanceiy  DiTisfon     Ord.  xxi. 
shoald  l>e  taken  as  a  **  short  cause,"  Hall,  V.-C,  has  expressed  gjjortcMw 
an  opinion  that  no  statement  of  claim  shonld  be  required  1,1  chanoery* 
( eh^een  r.  Colehy,  L.  R.,  1  Ch.  B.  698;  45  L.  J^  Ch.  803;  24  Dlrliioii. 
W.  R.  246);  but  Malins,  V.-C,  in  Breton  v.  Mockett  (33  L.  T. 
684)  and  Biiye$  v.  Cook  (33  I^  T.  778),  seems  to  have  expressed 
a  difftrent  opinion.    As  the  object  of  such  causes  is  to  get  a 
judgment  promptly  when  there  is  no  dispute  as  to  the  right  to 
judgment,  but  only  as  to  how  it  should  be  carried  out  under  the 
administratiTe  powers  of  the  court,,  it  would  seem  that  the 
former  opinion  should  pretail. 

No  statement  of  claim  is  necessary  where  leave  has  been  given  Spedally- 
to  defend  under  Ord.  XV.,  Rule  1,  m  an  action  commenc^  by  indonedwrtt. 
speciallj-indorsed  writ  (Per  Archibald^  J.,  at  chambers,  in 
Atkins  y.  Taylor,  Bitt.  p.  89,  and  Lindlev,  J.,  in  Margate^  ^0. 
Co.  V.  Perry,  Bitt  p.  116.)  Indeed,  Rule  4t,post,  seems  dear 
ppon  that  point.  (See  Ord.  XIV.,  Rule  1,  and  note,  p.  160; 
Ord.  XIX.,  Rule  2,  p.  164;  Ord.  XXIL,  Rule  3,  p.  176.) 

2.  In  probate  actions  the  plaintiff  shall,  unless  other-  Deiirery  of 
wise  ordered  by  the  court  or  a  judge,  deliver  his  state-  J{J{^,5[**  ^ 
ment  of  claim  within  six  weeks  from  the  entry  of  probata 
appearance  by  the  defendant,  or  from  the  time  limited  *^^^ 
for  his  appearance  in  case  he  has  made  default ;  but  ^  ^^^^ 
where  the  defenc&nt  has  speared  the  plaintiff  shall 

not  be  compelled  to  deliver  it  nntil  the  expiration  of 
eight  days  after  the  defendant  has  filedhis  affidavit  as  s  dayt. 
to  scripts. 

3.  In  admiralty  actions  in  rem  the  plaintiff  shall,  in  adminitj 
within  twelve  days  from  the  appearance  of  the  defend-  *^^o^ 
ant,  deliver  his  statement  of  claim.  ^^  ^^^ 

4.  Where  the  writ  is  specially  indorsed,  and  the  de-  Kotioe  that 
fendant  has  not  dispensed  with  a  statement  of  claim,  J^J^^t  ia 
it  shall  be  sufficient  for  the  plaintiff  to  deliver  as  his  statement  of 
statement  of  claim  a  notice  to  the  effect  that  his  claim  ^^^'^"^ 

is  that  which  appears  by  the  indorsement  upon  the 
writ,  unless  the  court  or  a  judge  shall  order  him  to 
deliver  a  further  statement.  Such  notice  mdy  be 
either  written  or  printed,  or  partly  written  and  partly 
printed,  and  may  be  in  the  Form  No.  3*  in  Appendix  ( B.)  •  page  387. 
hereto,  and  shall  be  marked  on  the  face  in  the  same 
manner  as  is  requii'ed  in  the  case  of  an  ordinary  state- 
ment of  claim.  And  when  the  plaintiff  is  ordered  to 
deliver  such  further  statement  it  shall  be  delivered 
within  such  time  as  by  such  order  shall  be  directed, 
and  if  no  time  be  so  limited,  then  within  the  time  pre- 
scribed by  Rule  1  of  this  Order. 

Aa  to  the  character  of  a  special  iudoraement,  see  Ord.  IIL, 
p.  125,  and  Schedule  A.,  Part  II.,  sect,  rii,  p.  282. 
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Ords.  Non-fnlfilment  of  the  proTisions  of  tbis  rule  does  not  gir^  s 

XXI.,  xxn.  defendant  any  additional  time  for  his  defence,  bnt  onlj  preTcnts 
the  plaintiff  from  signing  judgment  for  want  of  defence.  (See 
note  to  Role  1,  suprOf  and  Or£  XXII.,  Role  3,  infra.) 


TlnM  for  de- 
Urering  de- 
fence. 

8  days. 


Tlmefbr 
demurring. 


Where 

defence 

voluutuy. 


Sd^ys. 


ORDER  XXII. 
Defence. 

1.  Where  a  statement  of  claim  is  delivered  to  a 
defendant  he  shall  deliver  his  defence  within  eight 
days  from  the  delivery  of  the  statement  of  claim,  or 
from  the  time  limited  for  appearance,  whichever  shall 
be  last,  unless  such  time  is  extended  by  the  court  or 
a  judge. 

As  to  enlargement  of  time,  see  Ord.  LVIL,  Role  6,  p.  251.  If 
the  time  is  extended  for  delivery  of  statement  of  defence,  the 
defendant  may  demur  at  any  time  np  to  the  limit  of  the  time 
80  given.  (Hodges  v.  Bodges,  L.  R.,  2  Ch.  D.  112  ;  24  W.  R. 
293.    See  farther,  Ord.  XIX.,  Rule  2.) 

2.  A  defendant  who  has  appeared  in  an  action  and 
stated  that  he  does  not  require  the  deliveiy  of  a  state- 
ment of  claim,  and  to  whom  a  statement  of  claim  is 
not  delivered,  may  deliver  a  defence  at  any  lime  within 
eight  days  after  his  appearance,  unless  such  time  is 
extended  by  the  coui*t  or  a  judge. 

It  will  be  observed  that  this  rale  is  permissive  only.  (See  per 
Lindley,  J.,  at  chambers,  in  Hooper  v.  Giles,  Bitt  p.  86.) 


Where  leave 
to  defend. 

•  Page  160. 


Sdaj-i. 


Costs  of  Im- 
proper denial 
or  non-ado 
mission  ot 
acts. 


3.  Where  leave  has  been  given  to  a  defendant  to 
defend  under  Order  XIV.,  Rule  !,•  he  shall  deliver  his 
defence,  if  any,  within  such  time  as  shall  be  limited  by 
the  order  giving  him  leave  to  defend ;  or  if  no  time  is 
thereby  limited,  then  within  eight  days  after  the 
order. 

This  overrides  the  general  rales,  and  therefore  prevents  the 
necessity  of  a  statement  of  claim.  (See  Ord.  XXI.,  Roles  1  and 
4,  and  notes  thereto.) 

4.  Where  the  court  or  a  judge  shall  be  of  opinion 
that  any  allegations  of  fact  denied  or  not  admitted  by 
the  defence  ought  to  have  been  admitted,  the  court 
may  make  such  order  as  shall  be  just  with  respect  to 
any  extra  costs  occasioned  by  their  having  been  de- 
nied or  not  admitted. 


Counter- 


5.  Where  a  defendant  by  his  defence  sets  up  any 
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counter-claim  which  raises  qaestions  between  himself   Ord.  xxti. 
and  the  plaintiff  along  with  any  other  person  or  persons,  cUim  in- 
he  shall  add  to  the  title  of  his  defence  a  further  title  ^^^"'.^ 
similar  to  the  title  in  a  statement  of  complaint,  setting  pudatut. 
forth  the  names  of  all  the  persons  who,  if  such  counter- 
claim were  to  be  enforced  by  cross  action,  would  be 
defendants  to  such  cross  action,  and  shall  deliver  his 
defence  to  such  of  them  as  are  parties  to  the  action 
within  the  period  within  which  he  is  required  to  deliver 
it  to  the  plaintiff. 

As  to  claims  bj  a  defendant  against  a  person  not  a  party,  see 
Ord.  XVL,  Rules  18—21,  p.  169. 

See  also  note  to  Ord.  XIX.,  Rale  10,  p.  168,  ante. 

6.  Where  any  such  person  as  in  the  last  preceding  ciatm  agairat 
rule  mentioned  is  not  a  party  to  the  action,  he  shall  be  ^2^°  ^^ 
summoned  to  appear  by  being  served  with  a  copy  of 

the  defence,  and  such  service  shall  be  regulated  by  the 

same  rules  as  are  hereinbefore  contained  with  respect 

to  the  service  of  a  writ  of  summons,  and  every  defence 

so  served  shall  be  indorsed  in  the  Form  No,  4*  in  •  Pige  287. 

Appendix  (B.)  hereto,  or  to  the  like  effect. 

7.  Any  person  not  a  defendant  to  the  action,  who  is  Appearance 
served  with  a  defence  and  counter-claim  as  aforesaid,  JJ^JJI"* 
must  appear  thereto  as  if  he  had  been  served  with  a 

writ  of  sunmions  to  appear  in  an  action. 

8.  Any  person  named  in  a  defence  as  a  party  to  a  fiepiy  in 
counter-claim  thereby  made  may  deliver  a  reply  within  SeSlce^by 
the  time  within  which  he  might  deliver  a  defence  if  it  third  party. 
were  a  statement  of  claim. 

9.  Where  a  defendant  by  his  statement  of  defence  Appucation 
jets  np  a  counter-claim,  if  the  plaintiff  or  any  other  ^u*^"** 
person  named  in  manner  aforesaid  as  party  to  such  claim, 
counter-claim  contends  that  the  claim  thereby  raised 

ought  not  to  be  disposed  of  by  way  of  counter-claim, 
but  in  an  independent  action,  he  may  at  any  time, 
before  reply,  apply  to  the  court  or  a  judge  for  an  order 
that  such  counter-claim  may  be  excluded,  and  the 
court  or  a  judge  may,  on  the  hearing  of  such  applica- 
tion, make  such  order  as  shall  be  just. 

See  Ord.  XIX.,  Role  3,  pott,  p.  165. 

10.  Where  in  any  action  a  set-off  or  counter-claim  judgment  for 
is  established  as  a  defence  against  the  plaintiff's  claim,  ^{^^  ^ 
the  court  may,  if  the  balance  is  in  favour  of  the 

i5 
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Ordf.  XXII.,  defendant,  give  judgment  for  the  defendant  for  such 
!^  balance,  or  may  otherwise  adjudge  to  the  defendant 

such  relief  as  he  may  be  entitled  to  upon  the  merits  of 

the  case. 

Balance  after       The  balance  here  mentioned  is  the  balance  found  after  trial, 
^^^*^  and  therefore  an  accoant  will  not  be  ordered  to  be  taken  of  what 

is  dne  on  a  counter-claim  nntil  the  plaintiff's  claim  is  decided. 

{Bolfe  y.  M'Laren,  L.  R.,  3  Ch.  D.  106 ;  24  W.  R.  816.) 


Notice  In 
probate  ac- 
tions or  in- 
tention to 
croBS-exa- 
mineonly. 


11.  In  probate  actions  the  partj  opposing  a  will 
may,  with  his  defence,  give  notice  to  the  party  setting 
up  the  will  that  he  merely  insists  upon  the  will  being 
proved  in  solemn  form  of  law,  and  only  intends  to 
cross-examine  the  witnesses  produced  in  support  of  the 
will,  and  he  shall  thereupon  be  at  liberty  to  do  so,  and 
shall  be  subject  to  the  same  liabilities  in  respect  of 
costs  as  he  would  have  been  under  similar  circum- 
stances according  to  the  practice  of  the  Court  of 
Probate. 


Before  de> 
fence  by 
uotice. 


Afterwarda 
hy  leave. 


Withdrawal 
of  defeaoe. 


ORDER  XXIII. 

Discontinuance. 

1.  The  plaintiff  may,  at  any  time  before  receipt  of 
the  defendant's  statement  of  defence,  or  after  the  re- 
ceipt thereof  before  taking  any  other  proceeding  in  the 
action  (save  any  interlocutory  application),  by  notice 
in  writing,  wholly  discontinue  his  action  or  withdraw 
any  part  or  parts  of  his  alleged  cause  of  complaint, 
and  thereupon  he  shall  pay  the  defendant's  costs  of 
the  action,  or,  if  the  action  be  not  wholly  discontinued, 
the  defendant's  costs  occasioned  by  the  matter  so 
withdrawn.  Such  costs  shall  be  taxed,  and  such  dis- 
continuance or  withdrawal,  as  the  case  may  be,  shall 
not  be  a  defence  to  any  subsequent  action.  Save  as  in 
this  rule  otherwise  provided,  it  shall  not  be  competent 
for  the  plaintiff  to  withdraw  the  record  or  discontinue 
the  action  vithout  leave  of  the  court  or  a  judge,  but 
the  court  or  a  judge  may,  before,  or  at,  or  after  the 
hearing  or  trial,  upon  such  terms  as  to  costs,  and  as 
to  any  other  action,  and  otherwise  as  may  seem  fit, 
order  the  aetion  to  be  discontinued,  or  any  part  of 
the  alleged  cause  of  complaint  to  be  struck  out.  The 
court  or  a  judge  may,  in  like  maaner,  and  with  the 
like  discretion  as  to  terms,  upon  the  application  of  a 
defendant,  order  the  whole  or  any  part  of  his  alleged 
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grounds  of  defence  or  counter-claim  to  be  withdrawn  Ordt.  zxin., 
or  struck  out,  but  it  shall  fiot  be  competent  to  a    -  ^^'^- 
defendant  to  withdraw  his  defence,  or  any  part  thereof, 
without  such  leave. 

The  notice  U>  discontinue  la  sabstitated  for  the  rule  to  di9oon<^ 
tinoe  at  law  and  the  motion  to  dismias  the  plaintiff's  own  bill 
in  eqnit/y  both  of  which  were  generally  of  coonie.  The  present 
notice  18  of  less  extended  application  than  the  former  rnle  or 
order  of  coarse,  aa  it  only  applies  where  the  pleading  has  gone 
no  farther  than  the  statement  of  defence.  The  rule,  which 
re-enacts  Rale  46  in  the  schedule  of  Act  of  1873,  seems  intended 
still  to  allow  the  record  to  be  withdrawn  at  the  trial  by  leave 
of  the  jadge,  although  its  wording  is  a  little  ambignoas. 

When  a  caose  has  been  withdrawn,  it  cannot  be  re-entered 
withoat  leave.    (Per  Losh,  J.,  at  chambers,  Bitt.  p.  6.) 

A  fi.  fa.  in  a  modified  form  was  allowed  to  issae  for  the  Ft.  fa.  for 
defendant's  costs  ander  the  former  part  of  this  mle,  althoagh  ^'^^^ 
no  judgment  had  been  signed.    {Bolton  t.  Bolton,  35  L.  T. 
358;   24  W.  R  663.    See  Ord.  XLII.,  Rule  9,  pott,  p.  228.) 
This  seems  now  provided  for  by  the  Rule  (2)  which  allows  jadg- 
ment  to  be  signed  for  the  costs. 

2.  When  a  cause  has  been  entered  for  trial,  it  maj  with*mwsi 
be  withdrawn  hj  either  plaintiff  or  defendant,  upon  **y  ««»•"*• 
producing  to  the  proper  officer  a  consent  in  writing, 
bigued  bj  the  parties.* 

2.  A  defendant  may  sign  judgment  for  the  costs  of  Jadsment  for 
an  action  if  it  is  wholly  discontinued,  or  for  the  costs  '^^ 
occasioned  hj  the  matter  withdrawn,  if  the  action  be 
not  wholly  discontinued.! 


ORDER  XXIV. 

Reply  and  Subsequent  Pleadings. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  within  Repijin 
three  weeks  after  the  defence  or  the  last  of  the  de-  *  ^••^ 
fences  shall  have  been  delivered,  unless  the  time  shall 
be  extended  by  the  court  or  a  judge. 

As  to  time  of  pleading  generally,  see  note  to  Ord.  XXI., 
Rnle  1.  By  the  former  practice  at  law  the  defendant  might 
gire  a  foar-days'  notice  to  the  plaintiff  *8  reply.  Otherwise  no 
time  to  reply  was  limited. 

If  a  plaintiff  wishes  to  adduce  fresh  facts  after  the  statement 
of  defence,  he  should  do  so  by  amendment  of  his  statement 
of  claim,  and  not  in  his  reply  {Earp  y.  Henderson^  L.  B., 

•  Added  bj  B.  8.  C,  Dec.  1876.  Role  9,  p.  MS. 

t  Added  bjr  R.  S.  C,  June,  1876,  Rule  10,  p.  6M.  This  rule  U  marked  to  be 
Bambend  3,  altlioagli  that  namber  was  occupied  by  the  prevlotti  rule. 
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Orrf*.  XXV.,  3  Ch.  D.  254 ;  45  L.  J.,  Ch.  738 ;  34  L.  T.  844) ;  anleas  by  way 
^^^^-  of  confession  and  avoidance  of  the  defence,  in  which  case  they 
are  rightly  added  in  the  reply.  {Hall  ▼.  Eve  (C.  A.),  W.  N., 
Dec.  SOth,"  1876,  p.  304.  See  Ord.  XIX.,  Rule  1 4.)  Nor  should 
he  join  issue  and  plead  to  the  same  defence  in  confession  and 
avoidance.    {Ibid,) 

pie&dingg  2.  No  pleading  subsequent  to   reply  other  than  a 

^J^^^^  **y  joinder  of  issue  shall  be  pleaded  without  leave  of  the 

court  or  a  judge,  and  then  upon  such  terms  as  the 

court  or  judge  shall  think  fit. 


PIndliv!8 
af  l«r  reply. 

4  days. 


3.  Subject  to  the  last  preceding  rule,  every  pleading 
subsequent  to  reply  shall  be  dehvered  within  four 
days  after  the  delivery  of  the  previous  pleading,  unless 
the  time  shall  be  extended  by  the  court  or  a  judge. 


Joinder  of 
iflsue  to  be 
close  of 
pleadings. 


ORDER  XXV. 

Close  of  Pleadings. 

As  soon  as  either  party  has  joined  issue  upon  any 
pleading  of  the  opposite  party  simply  without  adding 
any  further  or  other  pleading  thereto,  the  pleadings  as 
between  such  pai'ties  shall  be  deemed  to  be  closed. 


Settlement 
of  issues 
by  judge. 


ORDER  XXVI. 

Issues. 

Where  in  any  action  it  appears  to  a  judge  that  the 
statement  of  claim  or  defence  or  reply  does  not  suf- 
ficiently define  the  issues  of  fact  in  dispute  between 
the  parties,  he  may  direct  the  parties  to  prepare  issues, 
and  such  issues  shall,  if  the  parties  differ,  be  settled 
by  the  judge. 

Where  the  parties  were  agreed  as  to  the  questions  of  fiact 
between  them,  they  might,  by  sect  42  of  C.  L.  P.  Act,  1S52, 
have  such  issues  tried  without  pleadings. 

This  practice,  which  has  been  for  some  time  in  force  in 
British  India,  is  by  this  rule  introduced  for  the  first  time  in  tfaj.4 
country  for  all  actions,  though  in  use  in  interpleader  before 
these  acts. 

For  an  instance  of  an  issue  being  stated  and  the  form  of  order, 
see  Wood  y.  Anglo-Italian  Bank,  34  L.  T.  255;  20  SoL  Joum. 
832. 
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ORDER  XXVn.  Oni,xxvu. 

Amendment  of  Pleadings. 

1.  The  court  or  a  judge  may,  at  any  stage  of  the  striking  oat 
proceedings,  allow  either  party  to  alter  his  statement  •°»J»™»*n» 
of  claim  or  defence  or  reply,  or  may  order  to  he  struck  dadng  neoM- 
out  or  amended  any  matter  in  such  statements  respec-  "^^  ""•itw- 
lively  which  may  he  scandalous,  or  which  may  tend 

to  prejudice,  embarrass  or  delay  the  fair  trial  of  the 
action,  and  all  such  amendments  shall  be  made  as 
may  be  necessary  for  the  purpose  of  determining  the 
real  questions  or  question  in  controversy  between  the 
parties. 

This  rule  combiDes  as.  62  and  222  of  tho  C.  L.  P.  Act,  1852,  ex- 
tending the  former  by  allowing  scandalous  as  well  as  embarrassing 
matter  to  be  struck  out,  and  the  latter  by  not  confining  the  amend- 
ment to  questions  in  controversy  "  in  the  existing  suit."  Matters 
might  be  excepted  to  and  taken  off  the  file  for  scandal  in  the 
Court  of  Chancery,  under  Ch.  C.  O.  VIII.,  2 ;  XVI.,  XXXVI., 
60 ;  and  amendments  made  under  Ch.  O.  IX.,  15. 

The  decision  of  a  judge  under  this  rule  is  discretionary,  and  Appeal 
will  not,  as  a  rule,  be  interfered  with  on  appeal.    {Golding  y,  ae^iut Judge. 
7%e  Wharton  Saltworks  O^.,  L.  R.,  1  Q  B.  D.  (C.  A.)  374? 
34  L.  T.  474;  24  W.  R.  423 ;   Watson  t.  JRodwell,  L.  R.,  8  Ch. 
D.  (C.  A.)  380;  46  L.  J.,  Ch. 744;  36  L.  T.  86 ;  24  W.  R.  1009.) 

A  reply  joining  issue  ought  not  to  be  struck  out  under  this  Joinder  ol 
mle  merely  because  it  does  not  deal  specifically  with  a  counter-  i«ue. 
claim,  as  a  party  ought  not  to  be  allowed  to  compel  his  opponent 
to  amend  Mb  pleadings  as  he  thinks  proper.,  (Hall,V.-C.,  in 
Mclfe  T.  M*Laren,  L.  R.,  3  Ch.  D.  106;  24  W.  R.  816.) 

An  allegation  of   admissions   made   by  one  party  to  the  AdmlMloiis. 
aolicitors  of  the  other  has  been  struck  out  under  this  rule  by 
Qnain,  J.,  at  chambers,  in  Askefo  t.   The  North  Eastern 
Mailwaf  Vo.  (Bitt  p.  62). 

For  other  instances  in  which  matter  has  been  struck  out  of  whatmatten 
pleadings,  see  Oolding  y.  Wharton  Saltworks  Co,,  supra;  Blake  stnick  oql 
▼.  The  Albion  Life  Assurance  Co.,  45  L.  J.,  C.  P.  663;  24 
W.  R.  677;  Cashin  y.  Oradock,  L.  R.,  3  Ch.  D.  (C.  A.)  376; 
$5  L.T.  462;  25W.  R.  4. 

As  to  the  grounds  on  which  an  amendment  at  or  after  the  Amendment 
time  for  hearing  will  be  aUowed,  see  Budding  ?.  Murdoek,  At  or  after 
I^  R.,  1  Ch.  D.  42;  45  L.  J.,  Ch.  218;  24  W.  R.  23  ;  King  y.  Jlj^^' 
C^n'ke,  L.  R,  1  Ch.  D.  57;  46  L.  J.,  Ch.  190;  83  L.  T.  876;    ^^' 
24  W.  R.  23. 

A  judge  under  this  rule  may  make  amendments,  even  by  adding 
»  new  cause  of  action.  (See  sect  24,  snbHsect,  7,  of  the  Act  of  1 873. ) 

2.  The  plaintiff  maj,  without  anj  leave,  amend  his  Amendment 
statement  of  claim  once  at  any  time  before  the  expira-  SJ?^"^- 
tion^of  the  time  limited  for  reply  and  before  replying,  piaintuL 
or,  where  no  defence  is  delivered,  at  any  time  before 

the  expiration  of  four  weeks  from  the  appearance  of  4  weeks. 
the  defendant  who  shall  have  last  appeared. 
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on.  xxvn.  3.  A  defendant  who  has  set  up  in  his  defence  any 
set-off  or  counter-claim  may,  without  any  leave,  amend 
such  set-off  or  counter-claim  at  any  time  hefore  the 
expiration  of  the  time  allowed  him  for  pleading  to  the 
reply,  and'  before  pleading  thereto;  or  in  case  &ere  be 
no  reply,  then  at  any  time  before  the  expiration  of 
twenty-eight  days  from  the  filing  of  his  defence. 


WlUiout 
Leave,  by 
defendant. 


SSdi^. 


Disallowance 
of  amend- 
ment. 


Sdayi. 


Coanter- 
anModment. 


Amendment 
by  leave. 


Lapee  of  order 
to  amend. 


14dayt. 


4.  Where  any  party  has  amended  his  pleading  under 
either  of  the  last  two  preceding  rules,  the  opposite 
party  may,  within  eight  days  after  the  delivery  to 
him  of  the  amended  pleading,  apply  to  the  court,  or 
a  judge,  to  disallow  the  amendment,  or  any  part 
thereof,  and  the  court  or  judge,  may,  if  satisfied  that 
the  justice  of  the  case  requires  it,  disallow  the  same, 
or  allow  it  subject  to  such  terms  as  to  costs  or  other- 
wise as  may  seem  just. 

5.  Where  any  party  has  atnended  his  pleading  tinder 
Rule  2  or  3  of  this  order,  the  other  party  may  apply 
to  the  court  or  a  judge  for  leave  to  plead  or  amend  his 
former  pleading  within  such  time  and  upon  such  terms 
as  may  seem  just. 

6.  In  all  cases  not  provided  for  by  the  preceding 
rules  of  this  order,  application  for  leave  to  amend 
any  pleading  may  be  made  by  either  party  to  the  court 
or  a  judge  in  chambers,  or  to  the  judge  at  the  trial  of 
the  action,  and  such  amendment  may  be  allowed  upon 
such  terms  as  to  costs  or  otherwise  as  may  seem  just. 

An  affidavit  in  snpport  of  the  application  is  sufficient  if  it 
state  that  the  applicant  has  additional  gronnds  for  pleading. 
iCarffill  V.  Bower,  L.  R.,  4  Ch.  D.  78 ;  85  L.  T.  621.) 

7.  If  a  party  who  has  obtained  an  order  for  leave 
to  amend  a  pleading  delivered  by  him  does  not  amend 
the  same  within  the  time  limited  for  that  purpose  by 
the  order,  or  if  no  time  is  thereby  limited,  then  within 
fourteen  days  from  the  date  of  the  order,  such  order 
to  amend  shall,  on  the  expiration  of  such  limited  time 
as  aforesaid,  or  of  such  fourteen  days,  as  the  case  may 
be,  become  ipso  facto  void,  unless  the  time  is  extended 
by  the  court  or  a  judge. 


Amendment,       8.  A  pleading  may  be  amended  by  written  altera- 

in*wriS'^o^  tions  in  the  pleading  which  hae  been  delivered,  and 

printed.         by  additions  on  paper  to  be  interleaved  therewith  if 

necessary,  unless  the  amendments  require  the  insertion 
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of  more  than  144  words  in  any  one  place,  or  are  so       ord*. 
numerous  or  of  such  a  nature  that  the  making  them     xxviii*. 
in  writing  would  render  the  pleading  difficalt  or  in-  "" 

convenient  to  read,  in  either  of  which  cases  the  amend-* 
ment  must  be  miade  bj  delivering  a  print  of  the 
pleading  as  amended. 

9.  Whenever  any  pleading  is  amended,  such  plead-  Data  of 
ing,  when  amended,  shall  be  marked  with  the  date  of  t!^be  muiMd. 
the  order,  if  any,  under  which  the  same  is  so  amended, 

and  of  the  day  on  which  such  amendmant  is  made,  in 
manner  following,  viz.:  ''Amended  day 

of 

10.  Whenever  a  pleading  is  amended,  such  amended  Delivery  of 
pleading  shall  be  delivered  to  the  opposite  party  within  ^f^fj^. 
the  time  allowed  for  amending  the  same. 

11.  The  court,  or  a  judge,  may,  at  any  stage  of  AtMndiaent 
the  proceedings,  allow  the  plaintiff  to  amend  the  writ  .ui^om. 
of  summons  in  such  manner,  and  on  such  terms,  as 

may  seem  just.* 

This  role  will,  it  wonid  seem,  prerent  the  necessity  for  anj 
Older  for  particalMS  in  cases  where  no  statement  of  claim  is 
deliyered.    (See  notes  to  Ord.  III.,  Role  6,  p.  126,  ante.) 


ORDER  XXVni. 
Demubbbb. 

1.  Any  party  may  demur  to  any  pleading  of  the  To  distinct 
opposite  party  or  to  any  part  of  a  pleading  setting  up  *^i«»*^**' 
a  distinct  cause  of  action,  ground  of  defence,  set-off, 
counter-claim,  reply,  or  as  the  case  may  be,  on  the 
ground  that  the  facts  alleged  therein  do  not  show  any 

cause  of  action  or  ground  of  defence  to  a  claim  or  any 
part  thereof,  or  set-off,  or  counter-claim,  or  reply,  or 
as  the  case  may  be,  to  which  effect  can  be  given  by 
the  court  as  against  the  party  demuning. 

2.  A  demurrer  shall  state  specifically  whether  it  is  oroand  of 
to  the  whole  or  to  a  part,  and  if  so,  to  what  part,  of  2J"\^2Sl  ^ 
the  pleading  of  the  opposite  party.     It  shall  state  some 

ground  in  law  for  the  demurrer,  but  the  party  demur- 
ring shall  not,  on  the  argument  of  the  demurrer,  be 
limited  to  the  ground  so  stated.    A  demurrer  may 

•  iuAdcd  by  B.  S.  C,  Febniary,  1876,  Eule  «,  p.  Mi. 
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Ord. 
XXVliL 


Kelief  need 
not  be  prajed 
to  aroid  de- 
mnirer. 

What  is  a 
ground  of 
law. 


be  in  the  Form  28*  in  Appendix  (C.)  hereta  If  there 
is  no  gronnd,  or  only  a  frivolous  ground  of  demurrer 
stated,  the  court  or  judge  may  set  aside  such  demurrer, 
with  costs. 

Grounds  of  demnirer  were  prerioiuly  required  both  at  law 
and  in  eqnity. 

Application  to  set  aside  a  demurer  in  the  Queen's  Beocb, 
Common  Pteas  or  Exchequer  Dinsions  will  be  aa  formerly  bj 
summons. 

If  any  paragraph  of  a  pleading  shows  a  ground  for  relief  from 
the  conrt,  it  will  not  be  demnrrable,  although  sach  relief  is  not 
actually  prayed.    (  WaUtm,  t.  Hawkifu,  24  W.  R.  884.) 

It  appears  that  Lindley,  J.,  at  chambers  (Bitt  p.  105 ),  has  ac- 
cepted as  a  sufficient  ground  of  demurrer  the  allegation  that  the 
statement  of  claim  disclosed  no  cause  of  action;  but  looking  at  the 
words  here,  **  some  ground  in  law,"  and  the  words  in  the  86th 
section  of  the  C.  L.  P.  Act,  1852,  **  some  substantial  matter  of 
law,"  and  the  usual  practice  thereunder,  this  would  hardly 
to  be  a  correct  yiew  of  the  rule. 


Tine  for  de- 
murrer. 


8  days. 
3  weeks. 


Demurrer  to 
part  and  de> 
fence  to  reit 


Demarreraiid 
pk'ading  to 
same  allega- 
tion. 


Entry  for 
aigninent* 


3.  A  demurrer  shall  be  delivered  in  the  same  man- 
ner and  within  the  same  time  as  any  other  pleading  in 
the  action. 

A  demurrer  to  a  statement  of  claim  must  be  deliTered  within 
eight  days,  and  to  a  reply  within  three  weeks.  (Ord.  XXII., 
Bole  1,  p.  176;  Ord.  XXIV.,  Rule  h  p.  179.) 

Time  giren  for  delivery  of  statement  of  defence  allows  the 
defendant  to  demur  at  any  time  within  the  limit  giren. 
(.Hodges  t.  Hodges,  L.  R.,  2  Ch.  D  112;  24  W.  R.  293.) 

4.  A  defendant  desiring  to  demur  to  part  of  a  state- 
ment of  claim  and  to  put  in  a  defence  to  the  other  part, 
shall  combine  such  demurrer  and  defence  in  one  plead- 
ing. And  so  in  every  case  where  a  party  entiUed  to 
put  in  a  further  pleading  desires  to  demur  to  part  of 
the  last  pleading  of  the  opposite  party  he  shall  com- 
bine si)ch  demurrer  and  other  pleading. 

5.  If  the  party  demurring  desires  to  be  at  liberty  to 
plead  as  well  as  demur  to  &e  matter  demurred  to»  he 
may,  before  demurring,  apply  to  the  court  or  a  judge 
for  an  order  giving  him  leave  to  do  so;  and  the  court 
or  judge,  if  satisfied  that  there  is  reasonable  ground 
for  the  demurrer,  may  make  an  order  accordingly,  or 
may  reserve  leave  to  him  to  plead  after  the  demurrer 
is  overruled,  or  may  make  such  other  order  and  upon 
such  terms  as  may  be  just. 

Beet.  80  of  the  C.  L.  F.  Act,  1862,  gives  a  similar  power  to 
the  judge  to  allow  a  plea  and  demurrer  to  the  same  matter. 

6.  When  a  demurrer  either  to  the  whole  or  part  of 
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a  pleading  is  delivered,  either  party  maj  enter  the  Ord. 
demurrer  for  argument  immediately,  and  the  party  so  ^^^''"' 
entering  snch  demurrer  shall  on  the  same  day  give 
notice  thereof  to  the  other  party.  If  the  demurrer 
shall  not  he  entered  and  notice  thereof  given  within 
ten  days  after  delivery,  and  if  the  party  whose  plead- 
ing is  demurred  to  does  not  within  such  time  serve  an 
order  for  leave  to  amend,  the  demurrer  shall  he  held 
sufficient  for  the  same  purposes  and  with  the  same 
result  as  to  costs  as  if  it  had  heen  allowed  on  argument. 

^  Joinder  in  demarrer  is  Dot  reqnired.  This  mle  does  not  pro- 
vide for  the  delivery  of  copies  of  the  pleadings  for  the  use  of  the 
court.  As  to  this,  see  R.  G.  H.  T.  1853,  Rnle  16,  which,  it 
seems,  ongfat  still  to  be  followed.    That  mle  is  as  follows: — 

•^  Poor  clear  days  before  the  day  appointed  for  argument  the  Paper  bookg 
plaintiff  shall  deliver  oopies  of  the  demurrer  book,  special  case,  ^°  demurrer. 
special  verdict  or  appeal  cases,  with  the  points  intended  to  be  ^  <^>- 
insisted  on,  to  the  Lord  Chief  Justice  of  the  Qneen's  Bench  or 
Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and 
the  senior  puisne  jndge  of  the  court  in  which  the  action  is 
brought;  and  the  defendant  shall  deliver  copies  to  the  other 
judges  of  the  court  next  in  seniority;  and  in  default  thereof  by 
either  party,  the  other  party  may,  on  the  day  following,  deliver 
snch  copies  as  ought  to  nave  been  delivered  by  the  party  making 
default;  and  the  party  making  default  shall  not  be  heard  until 
he  shall  have  paid  for  such  oopies,  or  deposited  with  the  master 
a  anffident  sum  to  pay  for  such  copies.  If  the  statement  of  the 
points  have  not  been  exchanged  between  the  parties,  each  party 
shall,  in  addition  to  the  two  copies  left  by  him,  deliver  also  his 
statement  of  the  points  to  the  other  two  judges,  either  by 
marking  the  same  in  the  margin  of  the  books  delivered  or  on 
separate  papers."  The  books  should  be  delivered  at  the  judges' 
chambers.  {HatvelU  v.  Wynne,  15  C.  B.,  N.  S.  11;  32  L.  J., 
M.  C.  241.) 

7.  While  a  demurrer  to  the  whole  or  any  part  of  a  Amendment 
pleading   is  pending,    such    pleading    shall    not  he  S^ilmr. 
amended  unless  hj  order  of  the  court  or  a  jndge;  and 

no  such  order  shall  he  made  except  on  payment  of  the 
coets  of  the  demurrer. 

8.  Where  a  demurrer  to  the  whole  or  part  of  any  costs  of 
pleading  is  allowed  upon  argument,  the  party  whose  '*®™"™*'* 
pleading  is  demurred  to  shall,  unless  the  court  other- 
wise order,  pay  to  the  demurring  party  the  costs  of 

the  demurrer. 

9.  If  a  demurrer  to  the  whole  of  a  statement  of  costs  on  sno- 
claim  be  allowed,  the  plaintiff,  subject  to  the  power  ^^^^^^ 
of  the  court  to  allow  the  statement  of  claim  to  be  whole  claim. 
amended,  shall  pay  to  the  demurring  defendant  the 
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Caste,  how  to 
be  recovered. 


costs  of  the  action,  unless  the  court  shall  otherwise 
order. 

There  is  no  proTision  for  judgment  nnder  this  rule.  A 
amilar  want  in  Ord.  XXIII.  (p.  179,  an^e)  has  been  snpplied  hy 
the  addition  of  a  rale  allowing  judgment  to  he  signed  for  eoets. 
The  decision  in  Bolton  ▼.  BoUon  (35  L.  T.  358;  24  W.  R.  663), 
in  which  s,fi.  fa.  in  a  modified  form  was,  previonsly  to  the  new 
rule,  alloweid  to  issae  for  coets  under  that  order,  will  equally 
apply  to  the  present  rule. 


striking  oat 
of  matter 
demuzredto. 


10.  Where  a  demurrer  to  any  pleading  or  part  of  a 
pleading  is  allowed  in  any  case  not  falling  within  the 
last  preceding  rule,  then  (subject  to  the  power  of  the 
court  to  allow  an  amendment)  the  matter  demurred  to 
shall  as  between  the  parties  to  the  demurrer  be  deemed 
to  be  struck  out  of  the  pleadings,  and  the  rights  of 
the  parties  shall  be  the  same  as  if  it  had  not  been 
pleaded. 

For  the  effect  of  default  in  pleading  and  the  rights  of  the 
parties  thereon,  see  the  next  Order  (XXIX.). 


co«t«onun-        11.  Where  a  demurrer  is  overruled  the  demurriog 
mu™***^***    party  shall  pay  to  the  opposite  party  the  costs  occga- 
sioned  by  the  demurrer,  unless  the  court  shall  other- 
wise direct. 


Pleading  over      12.  Where  a  demurrer  is  oyerruled  the  court  may 

ceMfaTde-      n^&^e  such  order  and  upon  such  terms  as  to  the  court 

muner.         shall  seem  right  for  allowing  the  demurring  party  to 

raise  by  pleading  any  case  he  may  be  desirous  to  set 

up  in  opposition  to  the  matter  demurred  to. 


Form  of 
demnrrar. 

•  Pa«e  S53. 

Demmrrers  to 
be  argued 
before  aingle 
judge. 


13.  A  demurrer  shall  be  entered  for  argument  by 
deliyering  to  the  proper  officer  a  memorandum  of 
entry  in  the  Form  No.  29*  in  Appendix  (C). 

Demurrers  in  the  Qneen*8  Bench,  Common  Pleas  and  Kxche* 
quer  Divisions  were,  until  recently,  argued  before  a  divisional 
court,  as  standing  in  the  place  of  the  former  court  in  Banc 
(see  Act  of  1873,  sect.  41,  p.  43,  ante)\  but  by  the  Rules  of  the 
Supreme  Court  of  December,  1876,  it  appears  that  demurrers 
are  now  in  those  divisions  to  be  heard  before  a  single  judge,  as 
has  loufir  been  the.  practice  in  the  Court  of  Chancery,  and  later 
in  the  Chancery  Division,  as  demurrer  is  not  one  of  the  matteni 
reserved  for  a  divisional  court  under  those  roles.  (See  Ord. 
LVllA.,p.  252,i?M^) 
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ORDER  XXIX.  ord.  XXIX. 

Default  of  PLSADiira. 

1.  If  the  plaintiff,  being  bound  to  deliver  a  state-  Dtsmtauiof 
ment  of  claim,  does  not  deliver  the  same  within  the  tnuit"of^pn>- 
time  allowed  for  that  purpose,  the  defendant  may,  at  Mcatum. 
the  expiration  of  that  time,  apply  to  the  court  or  a 

judge  to  dismiss  the  action  with  costs,  for  want  of 
prosecution;  and  on  the  hearing  of  such  application 
the  court  or  judge  may,  if  no  statement  of  claim  have 
been  delivered,  order  the  action  to  be  dismissed  accord- 
ingly, or  may  make  such  other  order  on  such  terms  as 
to  the  court  or  judge  shall  seem  just. 

The  plaintiff  ia  not  boand  to  deliver  a  statement  of  claim 
when  the  defendant  dispenses  with  it  on  appearance.  (Ord.  XXI., 
Rale  1.)  In  that  caae  the  defendant  cannot  take  advantage  of 
thii  mle,  or  apply  to  have  the  action  dismissed.  His  only 
ooone  will  be,  if  he  wish  to  have  the  matter  disposed  of,  to  give 
notice  of  trial  under  Ord.  XXXVI.,  Rule  4,  p.  208.  The  practice 
under  this  mle  is  snbstitated  for  judgment  of  nonpros,  at  law 
(see  18  Car.  2,  st  2,  c.  2),  after  notice  to  declare  (C.  L.  P.  Act, 
1862«  sect  oSJ^  and  dismissal  of  bill  for  want  of  prosecntion  in 
equity.  Like  judgment  of  non  jtros.^  the  dismissal  of  a  bill  for 
want  of  prosecntion  was  no  bar  to  another  snit.  (Brandlyn  r. 
Ordf  1  Atk.  671.)  There  is  nothing  in  this  rule  to  show  that  a 
different  effect  is  intended  on  the  dismissal  of  an  action  for 
want  of  prosecntion. 

An  application  to  dismiss  an  action  for  want  of  prosecntion 
is  not  within  Ord.  XL.,  Rale  11,  p.  225.  {Litton  ▼.  LUton, 
L  R.,  3  Ch.  D.  798;  24  W.  R.  962.) 

The  (Chancery  Division  will  not  necessarily  be  gnided  by  the 
old  practice  of  the  Oonrt  of  Chancery  in  carrying  ont  this  rnle, 
bat  will  look  to  the  circumstances  of  each  case.  They  will 
luoaUy,  on  an  application  to  dismiss  an  action,  give  a  short 
further  time  to  the  plaintiff  before  dismissing  the  action.  {Hi^ 
finbatham  t.  Aynsley,  24  W.  R.  782  ;  L.  R.,  I  Ch.  D.  288.) 

• 

2.  If  the  plaintifTs  claim  be  only  for  a  debt  or  Default  by 
liquidated  demand,  and  the  defendant  does  not,  within  ^u^f"^Ct. 
the  time  allowed  for  that  purpose,  deliver  a  defence 

or  demurrer,  the  plaintiff  may,  at  the  expiration  of 
such  time,  enter  final  judgment  for  the  amount  claimed, 
with  costs. 

If  the  defendant  dispense  with  a  statement  of  claim,  there  is 
no  obligation  on  him  to  deliver  a  statement  of  defence.  (Ord. 
XXII.,  Rnles  1  and  2.)  The  plaintiff  can  only  in  these  circum- 
Btanees  give  notice  of  trial.  (See  per  Lindley,  J.,  at  chambers, 
in  Hooper  v.  OiUs,  Bitt.  p.  86.) 

This  mle  does  not  apply  to  an  Admiralty  action  in  rem,  {The 
Sfaet&ria,  35  L.  T.  431;  25  W.  R.  62.) 

3.  When  in  any  such  action  as  in  the  last  preceding  i^niareoneot 
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rule  mentioned  there  are  several  defendants,  if  one  of 
•ev«ni  defen-  them  make  default  as  mentioned  in  the  last  preceding 
de^aiL^"  rule,  the  plaintiff  may  enter  final  judgment  again$<t 
the  defendant  so  making  default,  and  issue  execution 
upon  such  judgment  without  prejudice  to  his  right  to 
proceed  with  his  action  against  the  other  defendants. 

See  Ord.  XI 11.,  Role  4,  and  Doto. 

Judgment  may  be  entered  under  this  mle  against  a  hnsband. 
in  an  action  against  hnsband  and  wife,  when  the  defence,  though 
nominally  joint,  is  really  only  that  of  the  wife.  (^Jenkins  t. 
Davies,  L.  R,  1  Ch.  D.  696;  24  W.  R.  690.) 

Defiiait  by  4.  If  the  plaintiff's  claim  he  for  detention  of  goods 

ftctfo^wu^.  ^"^  pecuniary  damages,  or  either  of  them,  and  the 

liquidated       defendant  makes  default  as  mentioned  in  Rule  2,  the 

'^'****'        plaintiff  may  enter  an  interlocutory  judgment  against 

the  defendant,  and  a  writ  of  inquiry  shall  issue  to 

assess  the  value  of  the  goods,  and  the  damages,  or  the 

damages  only,  as  the  case  may  be.     But  the  court  or 

a  judge  may  order  that,  instead  of  a  writ  of  inquiry, 

the  Tfdue  and  amount  of  damages,  or  either  of  them, 

shall  be  ascertained  in  any  way  in  which  any  question 

arising  in  an  action  may  be  tried. 


Wbereoneol 
•everml  defen* 
danta  makw 
defaulL 


Claim 
aoandingia 
debt  and 


Inactton  for 
nearay  of 


5.  When  in  any  such  action  as  in  Rule  4  mentioned 
there  are  several  defendants,  if  one  of  them  make 
default  as  mentioned  in  Rule  2,  the  plaintiff  may  enter 
an  interioctttory  judgment  against  the  defendant  so 
making  default,  and  proceed  with  his  action  against 
the  others.  And  in  such  case,  damages  against  the 
defendant  making  default  shall  be  assessed  at  the  same 
time  with  the  trial  of  the  action  or  issues  therein 
against  the  other  defendants,  unless  the  court  or  a 
judge  shall  otherwise  direct. 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated 
demand,  and  also  for  detention  of  goods  and  pecuniary 
damages,  or  pecuniary  'damages  only,  and  the  defendant 
makes  default  as  mentioned  in  Rule  2,  the  plaintiff  may 
enter  final  judgment  for  the  debt  or  liquidated  demand, 
and  also  enter  interlocutory  judgment  for  the  value  of 
the  goods  and  tiie  damages,  or  the  damages  only,  as 
the  case  may  be,  and  proceed  as  mentioned  in  Rule  4. 

7.  In  an  action  for  the  recovery  of  land,  if  the 
defendant  makes  default  as  mentioned  in  Rule  2,  the 
plaintiff  may  enter  a  judgment  that  the  person  whose 
title  is  asserted  in  the  writ  of  summons  shall  recover 
possession  of  the  land,  with  his  costs. 
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8.  Where  the  plaiDtiflT  has  endorsed  a  claim  for  Orrf.  xxix. 
mesne  profits,  arrears  of  rent,  or  damages  for  breach  uemepnmi 
of  contract  upon  a  writ  for  the  recovery  of  laud,  if 

the  defendant  makes  default  as  mentioned  in  Rule  2, 
or,  if  there  be  more  than  one  defendant,  some  or  one 
of  the  defendants  make  such  default,  the  plaintiff  maj 
enter  judgment  against  the  defaulting  defendant  or 
defendants,  and  proceed  as  mentioned  in  Rules  4 
and  6. 

9.  In  probate  actions,  if  any  defendant  make  default  in  probate 
in  filing  and  delivering  a  defence  or  demuiTer,  the  ■***®°*- 
action  may  proceed,  notwithstanding  such  default. 

In  these  actions,  the  object  being  to  obtain  proof  in  solemn 
farm,  the  plaintiff  would  not  be  satisfied  with  anything  like 
judgment  by  default,  which  could  only  amount  to  a  grant  of 
probate  in  common  form. 

10.  In  all  other  actions  than  those  in  the  preceding  in  other  caaei, 
rules  of  this  order  mentioned,  if  the  defendant  makes  jSJ^Iii^' 
default  in    delivering  a    defence  or  demurrer,    the 
plaintiff  may  set  down  the  action  on  motion  for  judg- 
ment, and  such  judgment  shall  be  given  as  upon  the 
statement  of  claim  the  court  shall  consider  the  plaintiff 

to  be  entitled  to. 

The  Master  of  the  Rolls  has  expressed  an  opinion  that  no  Notice  of 
notice  need  be  given  of  a  motion  to  be  made  under  this  rule.  moUon. 
( Gillett  T.  Xerr,  24  W.  B.  428.)    Hall,  V.-C.  howeyer,  held, 
in  Boupell  t.  Parsons  (34  L.  T.  56;  24  W.  R.  269),  that  two 
days'  notice  ought  to  be  given. 

This  rule  has  been  applied,  cy-pres,  to  "short  causes"  in  the  Short cmmi 
Chancery  Division,  {Palin  v.  BrookeSy  38  L.  T.  332;  24  W.  R. 
20.) 

11.  Where,  in  any  such  action  as  mentioned  in  the 
last  preceding  rule,  there  are  several  defendants,  then, 

if  one  of  such  defendants  make  such  default  as  afore-  where  one  of 
said,  the  plaintiff  may  either  set  down  the  action  at  SnuTnukM" 
once  on  motion  for  judgment  against  the  defendant  so  default. 
making  default^  or  may  set  it  down  against  him  at  the 
time  when  it  is  entered  for  trial  or  set  down  on  motion 
for  judgment  against  the  other  defendants. 

See  Bridsan  v.  Smith,  24  W.  R.  392. 

12.  If  the  plaintiff  does  not  deliver  a  reply  or  aoeeof 
demurrer,  or  any  party  does  not  deliver  any  subse-  SJSuitf*^^ 
quent  pleading,   or  a  demurrer,   within   the   period 
allowed  for  that  purpose,  the  pleading  shall  be  deemed 

to  be  closed  at  the  expiration  of  that  period,  and  the 
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Ord*.       statements  of  fact  in  the  pleading  last  delivered  shall 
XXIX..XXX  ^  deemed  to  he  admitted. 

The  next  step  to  be  taken  is  to  enter  the  action  for  trial. 


Detoalt  by 
third  party. 


Setting  aekle 
judgment  by 
default. 


13.  In  any  case  in  which  issues  arise  in  an  action 
other  than  hetween  plaintiff  and  defendant,  if  anj 
party  to  any  such  issue  makes  default  in  delivering  any 
pleading,  the  opposite  party  may  apply  to  the  court  or 
a  judge  for  such  judgment,  if  any,  as  upon  the  plead- 
ings be  may  appear  to  he  entitled  to.  And  the  court 
may  order  judgment  to  he  entered  accordingly,  or  may 
make  such  other  order  as  may  he  necessary  to  do  com- 
plete justice  between  the  parties. 

14.  Any  judgment  by  default,  whether  under  this 
order  or  under  any  other  of  these  rules,  may  be  set 
aside  by  the  court  or  a  judge,  upon  such  terms  as  to 
costs  or  otherwise  as  such  court  or  judge  may  think 
fit. 

An  application  to  set  aside  a  judgment  will,  as  under  the 
former  practice,  be  made  by  snmmons. 


Time  for 
payment  Into 
oouit. 


ORDER  XXX. 
Payment  into  Court  in  Satisfaction. 

1.  Where  any  action  is  brought  to  recover  a  debt  or 
damages,  any  defendant  may  at  any  time  aller  service 
of  the  writ,  and  before  or  at  the  time  of  delivering 
his  defence,  or  by  leave  of  the  court  or  a  judge  at  any 
later  time,  pay  into  court  a  sum  of  money  by  way  of 
satisfaction  or  amends.  Payment  into  court  shall  be 
pleaded  in  the  defence,  and  the  claim  or  cause  of  action 
in  respect  of  which  such  payment  shall  be  made  shall 
be  specified  therein. 

The  exceptions  of  assault,  false  imprisonment,  defamation, 
malidoDS  prosecotion  and  sedoction,  contained  in  sect  70  of 
C.  L.  P.  Act,  1872,  as  actions  in  which  money  coold  not  be  paid 
into  court,  are  not  reprodaced  in  this  rale.  A  defendant  in  an 
action  of  libel  in  a  newspaper  may  pay  into  court  under  this 
rule,  or,  under  6  &  7  Vict  c.  96,  s.  2,  adding  that  the  libel  was 
inserted  without  malice  or  negligence  and  was  followed  by  an 
apology.  By  C.  L.  P.  Act,  1860,  s.  25,  payment  into  court  may 
be  made  in  an  action  of  detinue;  but  where  the  return  of  a 
specific  chattel  only  is  claimed,  there  is  no  action  for  pecuniary 
damages  within  this  rule. 

The  following  order  was  posted  at  the  Judges'  Chambers,  in 
Serjeants'  Inn,  on  NoTember  12th,  1876:— "As  money  may 
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DOW  be  paid  into  coart  withont  leave  after  serrice  of  the  writ    ^    OrtU. 
and  before  defence  (Ord.  XXX.,  Rale  2),  snmmonses  to  stay  on  XXX.,XXXI. 
pajroenl  of  a  smaller  snm  than  the  snm  demanded  will  no  longer 
be  issued.    Instead  thereof  the  amount  shall  be  paid  into  court, 
and  the  copy  of  the  receipt  sent  to  the  plaintiff's  solicitor." 

« 

2.  Sach  snm  of  mooej  shall  be  paid  to  the  proper  Notice  of 
officer,  who  shall  give  a  receipt  for  the  same.    If  such  '•y™®'**' 
pajinent  be  made  before  delivering  his  defence  the 
defendant  shall  thereupon  serve  upon  the  plaintiff  a 
notice  that  he  has  paid  in  such  money,  and  in  respect 

of  what  claim,  in  the  Form  No.  5*  in  Appendix  (B.)  *  Page  288. 
hereto. 

3.  Money  paid  into  court  as  aforesaid  may,  unless  raTmentoat 
otherwise  ordered  by  a  judge,  be  paid  out  to  the  plain-  ^p'**"^*^* 
tiff,  or  to  his  solicitor  on  the  written  authority  of  the 
plaintiff.     No  affidavit  shall  be  necessary  to  verify  the 
plaintiff's  signature  to  such  written  authority  unless 
specially  required  by  the  officer  of  the  court. 

This  role  is  taken  from  R.  G.  H.  T.  1853,  Bale  11. 

4.  The  plaintiff,  if  payment   into   court  is  made  Notice  to 
before  delivering  a  defence,  may  within  four  days  after  ^^^^^ 
receipt  of  notice  of  such  payment,  or  if  such  payment  4  d«y«. 

is  first  stated  in  a  defence  delivered  then  may  before 
reply,  accept  the  same  in  satisfaction  of  the  causes  of 
action  in  respect  of  which  it  is  paid  in ;  in  which  case 
he  shall  give  noticd  to  the  defendant  in  the  Form  No.  6f  t  Page  28a 
In  Appendix  (B.)  hereto,  and  shall  be  at  liberty,  in  case 
the  sum  paid  in  is  accepted  in  satisfaction  of  the  entire 
cause  of  action,  to  tax  his  costs,  and,  in  case  of  non- 
payment within  forty *eight  hours,  to  sign  judgment  48  hoois. 
for  his  costs  so  taxed. 

Except  the  notice  of  payment  into  court,  this  mle  is  sub- 
stantially identical  with  sect.  73  of  C.  L.  P.  Act,  1852. 

It  has  been  ruled  by  Lindley,  J.,  at  chambers,  in  Broadhur$t  Plaintiff  may 
T.  Willey  (Bitt.  p.  94),  that  this  rule  is  subject  to  Ord.  LV.  l<»«  ^to  coats. 
(p.  2A%,po$t)\  and  therefore  the  plaintiff,  though  prima  facU 
entitled  to  coats,  may  be  deprived  of  them  for  good  pause  shown. 


ORDER  XXXL 
Discovert  and  Inspection. 


1.  The  plaintiff  may,  at  the  time  of  delivering  his  interroga. 
statement  of  claim,  or  at  any  subsequent  time  not  jf^'or 
later  than  the  close  of  the  pleadings,  and  a  defendant 
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Delivery  of 
interroga- 
tories withont 
leave  within 
time,  and 
with  leave  at 
any  time. 


Interroga- 
tories by 
plaintiff  be- 
fore defence. 


Interroga- 
tories by 
defendant 
before  de- 
fence. 


Admlzalty. 


Costs  of  Im- 
properly in- 
terrogaitiiur. 


may,  at  the  time  of  deliveriDg  his  defence,  or  at  any 
subsequent  time  not  later  than  the  close  of  the  plead- 
ings, without  any  order  for  that  purpose,  and  either 
party  may  at  any  time,  by  leave  of  the  court  or  a 
judge,  deliver  interrogatories  in  writing  for  the  exami- 
nation of  the  opposite  party  or  parties,  or  any  one  or 
more  of  such  parties,  with  a  note  at  the  foot  thereof, 
stating  which  of  such  interrogatories  each  of  such 
persons  is  required  to  answer :  provided  that  no  party 
shall  deliver  more  than  one  set  of  interrogatories  to 
the  same  party  without  an  order  for  that  purpose. 

The  interrogatories  and  answers  provided  for  by  this  rale 
differ  from  those  formerly  in  ase  in  Chancery  in  thefr  not  being 
filed,  and  in  the  answers  being  strictly  confined  to  the  inter- 
rogatories, and  not  containing  also  a  statement  of  the  defendant's 
case,  which  is  now  to  be  given  in  the  statement  of  defence. 
(See  15  &  16  Vict.  c.  86,  ss.  12,  14, 19.)  The  C.  L.  P.  Act,  1854, 
sect.  51,  gave  power  to  administer  interrogatories,  bat  only 
after  an  order  of  a  judge.  The  power  given  to  a  defendant  to 
interrogate  "  the  opposite  party"  seems  to  include  the  power  to 
interrogate  a  person  brought  into  the  action  at  his  instance,  as 
such  person  is,  by  sect.  25,  sub-sect  3,  of  Act  of  1873,  to  be 
deemed  a  party.  Otherwise  the  advantage  of  this  process  woald 
be  seriously  impaired. 

This  rule  must  be  read  with  Kale  5 ;  and  it  has  been  held  by 
the  Court  of  Appeal  in  Mercier  v.  Cotton  (L.  R.,  1  Q.  B.  D. 
442 ;  35  L.  T.  79 ;  24  W.  R.  566),  that  when  a  plaintiff  delivers 
interrogatories  before  defence,  and  the  defendant  applies  to 
have  them  struck  out  under  Rule  5,  it  will  be  for  the  plaintiff 
to  show  that  the  interrogatories  are  suffiqently  material  at  that 
stage  of  the  action. 

An  affidavit  by  a  defendant  that  he  has  no  means  of  framing 
bis  defence  until  he  has  obtained  answers  to  proposed  inter- 
rogatories, has  been  held  not  to  entitle  the  defendant  to  an 
order  for  leave  to  interrogate  before  defence.  (Per  Jessel,  M.  BL, 
in  Disney  v.  Longhoumey  L.  R.,  2  Ch.  D.  704 ;  46  L.  J.,  Ch. 
632 ;  35  L  T.  301 ;  24  W.  R.  663.) 

Interrogatories  will  not  be  allowed  before  the  close  of  th« 
pleadings  in  an  admiralty  action  for  collision,  when  the  inter- 
rogatories go  to  matters  which  will  be  disclosed  bv  the  Pre- 
liminary Act.    {Tlie  Biola,  34  L.  T.  185;  24  W.  R.  524.) 

It  has  been  held  by  Lush,  J.,  at  chambers,  on  Rule  4,  that 
wherever  the  order  is  required,  the  propriety  of  the  interroga- 
tories should  be  discussed  on  the  summons  for  leave  to  inter- 
rogate, {ffewetson  v.  Whittington  Life  Asmranee  Society ^ 
Bitt.  p.  27;  W.  N.  1876,  p.  219.)  Amphlett,  B..  however,  fol- 
lowed this  decision  with  disapproval  (May  8th,  1876). 

Interrogatories  delivered  without  an  order  must  not  contain 
an  interrogatory  for  the  parpose  of  obtaining  discovery  of 
documents,  as  that  requires  an  order  ander  Rule  12.  (Quain,  J., 
at  chambers,  in  Pitten  v.  Chatterhurgf  Bitt.  p.  62.) 

2.  The  court  in  adjusting  the  costs  of  the  action  shall 
at  the  instance  of  any  party  inquire  or  cause  inquiry 
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to  be  made  into  the  propriety  of  exhibiting  such  inter-  Ord,iaxL 
rogatories,  and  if  it  is  the  opinion  of  the  taxing 
master  or  of  the  court  or  judge  that  such  interroga- 
tories have  been  exhibited  unreasonably,  vexatiously, 
or  at  improper  length,  the  costs  occasioned  by  the  said 
interrogatories  and  the  answers  thereto  shall  be  borne 
by  the  party  in  fault. 

This  rule  is  rendered  necessary  by  the  general  permission 
giren  to  parties  to  interrogate,  which  formerly  at  law  reqaired 
an  order. 

3.  Interrogatories  may  be  in  the  Form  No.  7*  in  Form. 
Appendix  (B.)  hereto,  with  such  variations  as  circum-  *  ^^«  ^88. 
stances  may  require. 

4.  If  any  party  to  an  action  be  a  body  corporate  or  interropatinp 
a  joint  stock  company,  whether  incorporated  or  not,  jSaSon.**' 
or  any  other  body  of  persons,  empowered  by  law  to 

sne  or  be  sued,  whether  in  its  own  name  or  in  the 
name  of  any  officer  or  other  person,  any  opposite  party 
may  apply  at  chambers  for  an  order  allowing  him  to 
deliver  interrogatories  to  any  member  or  officer  of 
snch  corporation,  company,  or  body,  and  an  order  may 
be  made  accordingly. 

Sect.  51  of  C.  L.  P.  Act,  1854,  provided  in  the  same  way  for 
this  case*  Formerly,  in  Chancery,  a  corporation  pnt  in  their 
answer  under  their  common  seal.  (Ch.  C.  Ord.  XV.,  6.)  All 
answers  must  now  be  by  affidavit.  As  to  the  qnestion  whether 
an  objection  can  bo  taken  to  the  interrogatories  in  showing 
canse  against  an  order  applied  for  under  this  rale,  see  note  to 
Role  I. 

It  is  donbtfnl  whether  this  mle  applies  to  discovery,  bat  Discovery  by 
sect.  60  of  tho  C.  L.  P.  Act,  1854,  which  does  so  applv,  may  be  o^flcerof  oor- 
read  in  aid  of  it.    (Per  Lnsh,  J.,  at  chambers,  in  Qfokd  v.  T/uf  ^'^^^ 
Oeeanie  Steam  Co.,  Bitt.  p.  33.) 

5.  Any  party  called  upon  to  answer  interrogatories,  Appiicanon 
whether  by  himself  or  by  any  member  or  officer,  may,  {ntSroga-"' 
within  four  days  after  service  of  the  interrogatories,  ^^^' 
apply  at  chambers  to  strike  out  any  interrogatory,  on  *  ^^' 
the  ground  that  it  is  scandalous  or  irrelevant,  or  is  not 

put  bona  fide  for  the  purposes  of  the  action,  or  that 
the  matter  inquired  after  is  not  sufficiently  material  at 
that  stage  of  the  action,  or  on  any  other  ground.  And 
the  judge,  if  satisfied  that  any  interrogatory  is  objec- 
tionable, may  order  it  to  be  struck  out. 

This  mle  supplies  tho  process  for  taking  objection  to  inter- 
rc^^^atories  formerly  taken  in  Chancery  upon  exceptions  or  de- 
murrer to  interrogatories,  and  at  law  upon  the  application  for 
leave  to  interrogate.    The  grounds  of  objection  maintainable  in 
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OrcLXXXi.  Chancery  are  applicable  rather  than  those  nrged  at  law  (Lnsh* 
J.,  at  chambers,  m  Ramtden  t.  Brearley,  W.  N.  1875,  p.  199), 
jnasmnch  as  no  order  for  interrogatories  is  now  required,  and 
the  judge  before  striking  out  an  interrogatory  must  be  satisfied 
that  it  is  objectionable,  so  that  the  interrogating  party  has  a 
primd  facie  right  to  an  answer.  (See  also  note  to  Rule  12.) 
The  words  *'on  any  other  ground"  give  the  judge  a  wide  dis- 
cretion, but  the  well-known  canon  of  construction  that  such 
general  words  must  be  taken  to  be  ejusdem  generis  with  those 
particularly  mentioned  would  seem  to  apply. 

It  is  believed  that  there  is  no  reported  decision  in  court  since 
the  act  as  to  the  nature  of  the  change,  if  any,  effected  by  the  act 
on  the  admissibility  of  interrogatories.  In  chambers  several 
judges  have  expressed  opinions  that  no  further  licence  ought  to 
be  permitted  than  before  the  act;  and  the  court  would  not  as  a 
general  rule  interfere  with  the  discretion  of  the  judge. 

Objections  should  be  taken  under  this  rule  when  an  interroga- 
tory is  bad  in  itself,  but  under  Rule  8  when  the  ground  of  objec- 
tion is  personal  to  the  party  interrogated.  (Per  Lindley,  J.,  at 
chambers,  in  Voytey  v.  Cdx,  Bitt  p.  94.)  Qnain,  J.,  is  reported 
to  have  expressed  a  similar  opinion.    (Bitt.  p.  37.) 

The  plaintiff  in  an  action  for  libel  in  a  newspa])er  may  ask  the 
defendant  if  ho  is  the  printer  or  publisher  or  both,  {hnmsden 
V.  Brearleyy  supra.)  As  to  asking  for  particulars  of  trust  deed, 
see  Mansfield  v.  Childerhonse,  46  L.  J.,  Ch.  30;  35  L.  T.  590. 

6.  Interrogatories  shall  be  answered  by  affidavit,  to 
be  filed  within  ten  days,  or  within  such  other  time  as 
a  judge  may  allow. 

7.  An  affidavit  in  answer  to  interrogatories  shall,  un« 
less  otherwise  ordered  by  a  judge,  if  exceeding  ten  (a) 
folios,  be  printed,  and  may  be  in  the  Form  No.  8,*  in 
Appendix  (B.)  hereto,  with  such  variations  as  circum- 
stances may  require. 

This  will  apply  if  the  ten  folios  be  exceeded  by  a  schedule, 
not  being  an  exhibit  (  Webb  v.  Bom/ord,  S.  J.,  Dec.  23,  1876, 
p.  148.) 

8.  Any  objection  to  answering  any  interrogatory 
may  be  taken,  and  the  ground  thereof  stated  in  the 
affidavit 

This  rule  gives  an  interrogated  party  another  mode  of  obj  ecting 
to  interrogatories  besides  that  given  by  Rule  5.  This  mode  of 
objecting  should  be  adopted  when  the  objection  takes  the  form 
that  the  answer  would  criminate  the  interrogated  party  or  discloeo 
his  title,  and  so  forth.  (See  note  to  Rule  6,  supra,)  If  the 
interrogating  party  does  not  accept  the  objection,  his  course  is 
to  apply  for  a  further  answer  under  the  next  rule. 

8ttfflcien<!yof       9.  No  exceptions  shall  be  taken  to  any  affidavit  ia 

"*^"^'         answer,  but  the  sufficiency  or  otherwise  of  any  such 

. • 
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affidavit  objected  to  as  insufficient  shall  be  determined    Ord.xxxi. 
by  the  conrt  or  a  judge,  on  motion  or  summons.  determhia- 

tlonoL 

10.  If  any  person  interrogated  omits  to  answer,  or  Fuion  to 
answers  insufficiently,  the  party  interrogating  may 
apply  to  the  court  or  a  judge  for  an  order  requiring 
him  to  answer,  or  to  answer  further,  as  the  case  may 

be.  And  an  order  may  be  made  requiring  him  to 
answer,  or  answer  further,  either  by  affidavit,  or  by 
viva  voce  examination,  as  the  judge  may  direct. 

The  application  nnder  this  mle  shoald  be  made  at  chambeiB  Appiicatloo 
in  the  Chancery  Dinaion  as  well  as  in  the  other  divisions.   (TTie  •tciiambera. 
Cke^erfield  and  Boythorpe  Colliery  Co,  v.  Black,  24  W.  R.  783.) 

11.  It  shall  be  lawful  for  the  court  or  a  judge,  at  Proaaction  of 
Any  time  during  the  pendency  therem  of  any  action  oath. 

or  proceeding,  to  order  the  production  by  any  party 
thereto,  upon  oath,  of  such  of  the  documents  in  his 
possession  or  power,  relating  to  any  matter  in  ques- 
tion in  such  action  or  proceeding,  as  the  court  or 
judge  shall  think  right;  and  the  court  may  deal  with 
such  documents,  when  produced,  in  such  manner  as 
shall  appear  just. 

This  mle  is  derived  from  15  &  16  Vict.  c.  86,  s.  18,  but  that 
section  only  applied  on  the  application  of  the  plaintiff,  and  the 
20th  section,  which  was  in  favour  of  defendants,  only  gave  power 
to  require  the  plaintiff  to  produce  documents  after  the  defendant 
had  answered.  "  Production  on  oath  "  is  not  a  very  intelligible 
phrase,  but  seems  to  mean  discovery  on  oath  and  production. 

A  judge  has  no  discretion  to  refuse  an  order  for  production,  Bttstnty. 
except  upon  the  settled  grounds  of  privilege.  (^Bustros  v.  White,  White. 
I*.  R.,  1  Q.  B.  D.  (C.  A.)  422;  45  L.  J.,  Q.  B.  642;  34  L.  T. 
835;  24W.  R.  721. 

A  plaintiff  will  not  usually  be  entitled  to  production  before  Not  before 
statement  of  claim  is  delivered.    iCashin  v.  Cradock,  L.  R.,  "tatemcntof 
2  Ch.  D.  140  ;  34  L.  T.  52.)  *'***°'' 

This  and  the  following  mle  apply  to  proceedings  under  the  Companies 
Companies  Act,  1862,  although  no  action  is  pending.    (Be  The  -^^^ 
National  Fundi  Assurance  Co.  (C.  A.),  24  W.  R.  774.) 

When  a  case  has  been  referred  the  court  and  not  the  referee  Referee, 
makes  the  order  for  production.     {Bowcliffe  v.  Leigh,  46 
L.  J.,  Ch.  60;  25  W.  R.  56.) 

12.  Any  party  may,  without  filing  any  affidavit,  apply  DUcovory  a 
to  a  judge  for  an  order  directing  any  other  party  to  the  ***°°*®"^ 
action  to  make  discovery  on  oath  of  the  documents 

which  are  or  have  been  in  his  possession  or  power, 
relating  to  any  matter  in  question  in  the  action. 

The  application  under  this  mle  must  be  by  summons.  (Lush, 
J.,  at  chambers,  Bitt  p.  1.) 
No  particular  document  need  be  named,  nor  need  the  nature  ^o  docamcaat 
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of  the  documents  be  stated  (Quain,  J.,  at  ehambers,  Bitt.  p.  44); 
bat  discovery  will  not  be  granted  unless  the  docnments  are  sodi 
as  are  allowed  to  be  inspected.  (Lash,  J.,  at  chambers,  in 
Mattock  ▼.  Heath^Biii.  p.  11.) 

Discovery  has  been  granted  after  issue  joined.  (Archibald,  J., 
at  chambers,  Bitt.  p.  91.) 

The  old  bill  for  discovery  lay  in  aid  of  a  proceeding  in  another 
court  (Mit.  Plead.  148;  Hare  on  Disc.,  ed.  2,  p.  8()),  and  an 
action  is  said  still  to  lie,  independcntlv,  in  aid  of  a  proceeding 
in  the  High  Court  (Per  Hall,  V.-C.,  in  Orr  r.  Diaper,  35  L.  T. 
92;  26  W.  B.  23;  L.  R.,  4  Ch.  D.  92;  46  L.  J.,  Ch.  41.) 

Discovery  may  now  be  granted  by  all  divisions  of  the  High 
C!ourt  in  all  cases  in  which  a  bUl  for  discovery  lay  in  the  Court 
of  Chancery.  (Per  Lush,  J.,  at  chambers,  in  JRamsden  t. 
Brearley,  W.  N.  1875,  p.  199,  affirmed  in  Anderson  v.  Bank  of 
JBritUh  Columbia,  infra,  and  see  Bu4tro9  v.  White,  infraJ) 

The  decision  of  a  judge  at  chambers  is  final  as  to  any  docu- 
ments submitted  to  him.    (^Bustros  y.  White,  infra,) 

13.  The  affidavit  to  be  made  by  a  party  against  whom 
such  order  as  is  mentioned  in  the  last  preceding  rale 
has  been  made,  shall  specify  which,  if  anj,  of  the 
documents  therein  mentioned  he  objects  to  produce, 
and  it  may  be  in  the  Form  No.  9*  in  Appendix  (B.) 
hereto,  with  such  variations  as  circumstances  maj 
require. 

It  has  been  held  hj  eight  judges  in  the  Court  of  Appeal,  that 
no  document  is  privileged  from  production  on  the  ground  of 
professional  privile&e,  unless  it  be  a  communication  from  the 
party's  solicitor,  or  from  an  agent  employed  by  or  at  the  instanoe 
of  such  solicitor.  {Bustros  v.  White,  L.  E.,  1  Q.  B.  D.  422; 
45  L.  J.,  Q.  B.  642 ;  34  L.  T.  835;  24  W.  R.  721.  See,  too, 
Anderson  v.  Bank  of  British  Columbia,  L.  R.,  2  Ch.  D.  644 
(C.  A.) ;  45  L.  J.,  Ch.  449  ;  24  W.  R.  624.)  As  to  the  other 
grounds  of  privilege,  viz.,  tendency  to  criminate,  irrelevancy  to 
the  action,  and  relation  solely  to  an  opponent's  case,  see  Morgan's 
Acts  and  Orders,  5th  ed.  p.  517;  Hare  on  Disc.,  Part  IIL 

iiwpccuonof  14.  Every  party  to  an  action  or  other  proceeding 
refernd'to  in  shall  be  entitled,  at  any  time  before  or  at  the  hearing 
pleading.  thereof,  by  notice  in  writing,  to  give  notice  to  any 
other  party,  in  whose  pleadings  or  affidavits  reference 
is  made  to  any  document,  to  produce  such  document 
for  the  inspection  of  the  party  giving  such  notice,  or 
of  his  solicitor,  and  to  permit  him  or  them  to  take 
copies  thereof;  and  any  party  not  complying  with  such 
notice  shall  not  afterwards  be  at  liberty  to  put  any 
such  document  in  evidence  on  his  behalf  in  such  action 
or  proceeding,  unless  he  sliall  satisfy  the  court  that 
such  document  relates  only  to  his  own  title,  he  being 
a  defendant  to  the  action,  or  that  he  had  some  other 
sufficient  cause  for  not  complying  with  such  notice. 

It  is  directed  by  Ord.  XIX.,  Rule  24,  p.  171,  that  docomenta 
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shonM  not  be  set  out  Twbatim  in  pleading  nnless  the  very  words    Of rf.  xxxj. 
ju^e  matcriaL     As  to  allowance  for  inspection,  see  IL  SS.  C« 
(Costs),  Rule  15,  p.  389. 

15.  Notice  to  any  party  to  produce  any  documents 
referred  to  in  his  pleading  or  affidavits  shall  be  in  the 

Form  No.  10*  in  Appendix  (B.)  hereto.  •  Pi«e  2W. 

16.  The  party  to  whom  such  notice  is  given  shall,  Fixing  oi 
^vithin  two  days  from  the  receipt  of  such  notice,  if  all  i{lSion.*° 
the  documents  therein  referred  to  have  been  set  forth  Notice. 
by  him  in  such  affidavit  as  is  mentioned  in  Rule  13, 

or  if  any  of  the  documents  referred  to  in  such  notice 
liave  not  beeu  set  forth  by  him  in  any  such  affidavit, 
then  within  four  days  from  the  receipt  of  such  notice, 
deliver  to  the  party  giving  the  same  a  notice,  stating 
a  time  within  three  days  from  the  delivery  thereof  at 
"which  the  documents,  or  such  of  them  as  he  does  not 
object  to  produce,  may  be  inspected  at  the  office  of  his 
solicitor,  and  stating  which,  if  any,  of  the  documents 
be  objects  to  produce,  and  on  what  ground.  Such 
notice  may  be  in  the  Form  No.  llf  in  Appendix  (B.)  t  Page 200. 
bereto,  with  such  Tariations  as  circumstances  may 
require. 

17.  If  the  party  served  with  notice  under  Rule  15  Onierforin- 
omits  to  give  such  notice  of  a  time  for  inspection,  or  *p*^*^ 
objects  to  give  inspection,  the  party  desiring  it  may 

apply  to  a  judge  for  an  order  for  inspection. 

18.  Every  application  for  an  order  for  inspection  of  AppUcation 
documents  shall  be  to  a  judge.    And  except  in  the  IrotSS^*^" 
case  of  documents  referred  to  in  the  pleadings  or  affi-  2BSiiiL 
davits  of  the  party  against  whom  the  application  is 

made,  or  disclosed  in  his  affidavit  of  documents,  such 
application  shall  be  founded  upon  an  affidavit  showing 
of  what  documents  inspection  is  sought,  that  the  party 
applying  is  entitled  to  inspect  them,  and  that  they  are  * 

in  the  possession  or  power  of  the  other  party. 

It  has  been  donbted  whether  the  court  has  now  any  discretion  Diacretion  of 
in  allowing  inspection  in  cases  where  equity  would  have  given  co"rt» 
discovery.    {EnglUh  v.  Tottie,  L.  R.,  1  Q.  B.  141 ;  45  L.  J.,  Q.  B. 
188 ;  33  L.  T.  724  ;  24  W.  R.  898.) 

Inspection  may  be  g^ranted  before  appearance  in  cases  in  which  inspection 
judgment  conld  be  signed  for  want  of  appearance.    (Per  Lush,  beforeappear- 
J.,  at  chambers,  Bitt.  p.  32.)  *™*' 

19.  If  the  party  from  whom  discovery  of  any  kind  Reservation 
or  inspection  is  sought  objects  to  the  same,  or  any  part  ^  <>"•**<»• 
thereof^  the  court  or  a  judge  may,  if  satisfied  that  the 
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ord,Txxj.  right  to  the  discovery  or  inspection  sought  depends 
on  the  determination  of  aay  issue  or  question  in  dis- 
pute in  the  action,  or  that  for  any  other  reason  it  is 
desirahle  that  any  issue  or  question  in  dispute  in  the 
action  should  be  determined  before  deciding  upon  the 
right  to  the  discovery  or  inspection,  order  that  such 
issue  or  question  be  determined  first,  and  reserve  the 
question  as  to  the  discovery  or  inspection. 

This  was  done  in  Wood  y.  The  Anglo-Italian  Bank,  34  L.  T. 
265. 


Disobedience  20.  If  any  party  fails  to  comply  with  any  order  to 
of  order.  answer  inteiTogatories,  or  for  discovery  or  inspection 
of  documents,  he  shall  be  liable  to  attachment.  He 
shall  also,  if  a  plaintiff,  be  liable  to  have  his  action 
dismissed  for  want  of  prosecution,  and,  if  a  defendant^ 
to  have  his  defence,  if  any,  struck  out,  and  to  be  placed 
in  the  same  position  as  if  he  had  not  defended;  and  the 
party  interrogating  may  apply  to  the  court  or  a  judge 
ibr  an  order  to  that  effect,  and  an  order  may  be  made 
accordingly. 

Under  sect.  61  of  the  C.  L.  P.  Act,  1864,  was  a  contempt  of 
court,  bat  no  power  was  given  to  strike  ont  the  pleading  of  the 
part  J  in  contempt  Where  the  party  is  oat  of  uie  j  addiction, 
this  new  liability  may  be  osefally  taken  advantage  of  to 
compel  an  answer. 

That  special  power  of  dismissal  or  striking  ont  given  by  this 
rale  oaght  not  to  be  exercised  except  in  the  last  resort.  (Per 
Lash,  «f.,  at  chambers,  Bitt  p.  13.) 

This  rale  does  not  apply  to  a  case  of  disobedience  to  an  order 
rale  zeten  to.  fg^  \^q  names  of  partners  nnder  Ord.  XVL,  Rule  10,  or  for 
accounts  nnder  Ord.  XV.,  Kale  1.  {Pike  t.  Keene,  36  L.  T. 
341;  2iW.  RS22.) 


Penalty, 
"When  tobe 
Inflicted. 


"Wlutt 


Foondatlon 
for  attach- 


AttactaiDOnt 
of  aoUdtor. 


21.  Service  of  an  order  for  discovery  or  inspection 
made  against  any  party  on  his  solicitor  shall  be  suffi- 
cient service  to  found  an  application  for  an  attachment 
for  disobedience  to  the  order.  But  the  party  against 
ivhom  the  application  for  an  attachment  is  made  may 
show  in  answer  to  the  application  that  he  has  had  no 
notice  or  knowledge  of  the  order. 

22.  A  solicitor  upon  whom  an  order  against  any 
party  for  discovery  or  inspection  is  served  under  the 
last  rule,  who  neglects  without  reasonable  excuse  to 
give  notice  thereof  to  his  c^ent,  shall  be  liable  to 
attachment. 


]^^fjf  °'      23.  Any  party  may,  at  the  trial  of  an  action  or 
interroga-      issue,  use  in  evidence  any  one  or  more  of  the  answers 

(oriea.  • 
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of  the  opposite  party  to  interrogatories  without  putting  Ords.xxxi., 

in  the  others :  provided  always^  that  in  such  case  the  — 

judge  maj  look  at  the  whole  of  the  answers,  and  if  he 
shall  be  of  opinion  that  any  other  of  them  are  so  con- 
nected with  those  put  in  that  the  last-mentioned 
answers  ought  not  to  be  used  without  them,  he  may 
direct  them  to  be  put  in. 


ORDER  XXXn. 

Admissions. 

1.  Any  party  to  an  action  may  give  notice,  by  his  Notice  to 
own  statement  or  otherwise,  that  he  admits  the  truth  *^™*'  *^^' 
of  the  whole  or  any  part  of  the  case  stated  or  referred 

to  in  the  statement  of  claim,  defence  or  reply  of  any 
other  party. 

If  a  party  deny  or  refnso  to  admit  what  he  ought  to  have 
admitted,  a  special  order  may  be  made  as  to  extra  costs 
occasioned  thereby  (Ord.  XXII.,  Hale  4).  Allegations  in  the 
opposite  party's  pleading  not  denied  or  stated  to  be  not  admitted 
are  taken  to  be  admitted  (Ord.  XIX.,  Rale  17). 

2.  Either  party  may  call  upon  the  other  party  to  Notice  to 
admit  any  document,  saving  all  just  exceptions  ;  and  m^u.*^^"' 
in  case  of  refusal  or  neglect  to  admit,  after  such  notice, 

the  costs  of  proving  any  such  document  shall  be  paid 
by  the  party  so  neglecting  or  refusing,  whatever  the 
result  of  the  action  may  be,  unless  at  the  hearing  or 
trial  the  court  certify  that  the  refusal  to  admit  was 
reasonable  ;  and  no  costs  of  proving  any  document 
shall  be  allowed  unless  such  notice  be  given,  except 
where  the  omission  to  give  the  notice  is,  in  the  opinion 
of  the  taxing  officer,  a  saving  of  expense. 

Substantially  Identical  with  C.  L.  P.  Act,  1852,  sect.  117 ;  and 
see  R.  G.  H.  T.  1863,  which  extended  that  section  to  "  writs  of 
inqniry  and  inquisitions  of  any  kind."  The  Chancery  Amend- 
ment Act  (21  &  22  Vict.  c.  27),  s.  7,  has  a  similar  provision. 

3.  A  notice  to  admit  documents  may  be  in  the  Fonn. 
Form  No.  12*  in  Appendix  (B.)  hereto.  •Page 291. 

4.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  Evidence  of 
due  signature  of  any  admissions  made  in  pursuance  of  ~^****'*°' 
any  notice  to  admit  documents,  and  annexed  to  the 
affidavit,  should  be  sufficient  evidence  of  such  admis- 
sions. 
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Ordt. 
XXXIII.» 
XXXIV. 


Preliminary 
ttcoonnta  and 
inquiries. 


ORDER  XXXin. 

Inquiries  and  Accounts. 

The  court  or  a  judge  may,  at  any  stage  of  the  pro- 
ceedings in  a  cause  or  matter,  direct  any  necessary 
inquiries  or  accounts  to  be  made  or  taken,  notwith- 
standing that  it  may  appear  that  there  is  some  special 
or  further  relief  sought  for,  or  some  special  issue  to  be 
tried,  as  to  which  it  may  be  proper  that  the  cause  or 
matter  should  proceed  in  the  ordinary  manner. 

This  rnle  is  upon  a  similar  subject  with  Ch.  C.  Ord.  XX., 
which  it  considerablj  extends. 

As  to  the  cases  in  which  an  order  andcr  this  rnle  will  be  made, 
see  Turqvand  v.  Wilton,  L.  R.,  1  Ch.  D.  85;  45  L.  J.,  Ch.  IM. 


Special 
by  agree- 
ment 


Coart  may 

drawin- 

ferenoee. 


ORDER  XXXIV. 

Questions  op  Law. 

1.  The  parties  may,  after  the  writ  of  summons  has 
been  issued,  concur  in  stating  the  questions  of  law 
arising  in  the  action  in  the  form  of  a  special  case  for 
the  opinion  of  the  court.  Every  such  special  case 
shall  be  divided  into  paragraphs  numbered  consecu- 
tively, and  shall  concisely  state  such  facts  and  docu- 
ments as  may  be  necessary  to  enable  the  court  to 
decide  the  questions  raised  thereby.  Upon  the  argu- 
ment of  such  case  the  court  and  the  parties  shall  be 
at  liberty  to  refer  to  the  whole  contents  of  such 
documents^  and  the  court  shall  be  at  liberty  to  draw 
from  the  facts  and  documents  stated  in  any  such  special 
case  any  inference,  whether  of  fact  or  law,  which 
might  have  been  drawn  therefrom  if  proved  at  a  trial. 

This  rnle  chiefly  follows  the  equity  practice  under  Turner's 
Act  (13  &  14  Vict.  c.  85),  the  wonis  of  which  are  in  the  most 
material  parts  re-enacted,  but  under  which  a  special  case  might 
be  stated  withont  the  filing  of  anj  bill.  It  will  be  necessary 
to  issue  a  writ  before  proceeding  under  this  rule.  Turner's  Act 
appears  to  subsist  as  an  independent  procedure.  See  R.  S.  C 
(Costs),  Ord.  IV.,  p.  270,  post;  Morgan's  Acts  and  Orders, 
pp.  118,  580.  At  law  it  was  necessary  before  stating  "  a  case 
without  pleadings,"  under  the  C.  L.  P.  Act,  1852,  sect.  46,  to 
obtain  the  order  of  a  judge,  which  is  now  dis^nsed  with. 

The  case  can  only  be  stated  with  reference  to  questions 
arising  in  tiie  action. 


Special 
bj  order. 


2.  If  it  appear  to  the  court  or  a  judge,  either  from 
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the  statement  of  claim  or  defence  or  reply  or  otherwise, 
that  there  is  in  any  action  a  question  of  law,  which 
it  would  he  convenient  to  have  decided  hefore  any 
evidence  is  given  or  any  question  or  issue  of  fact  is 
tried,  or  hefore  any  reference  is  made  to  a  referee  or 
an  arbitrator,  the  court  or  judge  may  make  an  order 
accordingly,  and  may  direct  such  question  of  law  to  be 
raised  for  the  opinion  of  the  court,  either  by  special 
case  or  in  such  other  manner  as  the  court  or  judge 
may  deem  expedient,  and  all  such  further  proceedings 
as  the  decision  of  such  question  of  law  may  render 
unnecessary  may  thereupon  be  stayed. 

Tills  mle  seems  intended  to  apply  to  snch  qnestions  of  law  as 
may  be  stated  theoretically  in  a  few  words,  and  not  to  apply  to  a 
detailed  statement  of  facts  upon  which  the  opinion  of  the  coart 
is  desired,  and  which  is  provided  for  bj  the  precedinj^  mle. 
Iflsnes  of  law  ma}r,  it  seems,  be  settled  before  a  jndge,  jost  as 
issnes  of  fact  are  settled  nnder  Ord.  XXVI. 

An  order  will  be  made  to  state  the  qnestion  of  law  upon  an 
affidarit  by  the  plaintiff  that  no  facts  are  in  dispnte,  and  the 
defendant  has  no  right  to  require  the  delivery  of  a  statement  of 
cbum.  (Metropolitan  Board  of  Works  y.  New  River  Co., 
I4.  R,  1  Q.B.  D.  727;  46  L.  J.,  Q.  B.  759;  aff.  in  C  A.,  W.  N., 
I>ee.  16th,  1876,  p.  286;  35  L.  T.  589. 

3.  Every  special  case  shall  be  printed  by  the  plaintifi*,  au  spedai 
And  signed  by  the  several  parties  or  their  solicitors,  JJSJed!  ^*^ 
and  shall  be  filed  by  the  plaintiff.    Printed  copies  for 

the  use  of  the  judges  shall  be  delivered  by  the  plaintiff. 

This  mle  dispenses  with  the  signature  of  counsel  required, 
before  the  Act,  in  equity  by  13  &  14  Vict.  c.  35,  s.  10,  but  not 
at  law.  {Hare  t.  Hare,  W.  N.  1876,  p.  44,  per  Jessel,  M.  R.) 
By  B.  S.  C.  (Costs),  Ord.  IV.,  p.  270,  j^Mf,  this  rule  is  applied 
to  a  special  case  under  13  &  14  Viet.  c.  35. 

4.  No  special  case  in  an  action  to  which  a  married  where  mar- 
Tvoman,  infant,  or  person  of  unsound  mind  is  a  party  J^rty^®"*" 
ghall  be  set  down  for  argument  without  leave  of  the 

court  or  a  judge,  the  application  for  which  must  be 
supported  by  sufficient  evidence  that  the  statements 
contained  in  such  special  case,  so  far  as  the  same  afiTect 
the  interest  of  such  married  woman,  infant,  or  person 
of  unsound  mind,  are  true. 

The  persons  named  in  this  rule  will  be  bound  by  the  statements 
in  the  case  upon  leave  being  given  to  set  it  down  for  argument. 
(Sec  13  &  14  Vict.  c.  35,  ss.  11,  13,  upon  which  the  rule  is 
moulded.) 

5.  Either  party  may  enter  a  special  case  for  argu-  Entiyof  cwo 
ment  by  delivering  to  the  proper  officer  a  memorandum   "  »««"«»'• 
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j^^y      of  entry,  in  the  Form  No.  13*  in  Appendix  (B.)  hereto, 
XXXV.**     and  also  if  any  married  woman,  infant,  or  person  of 
•  Page  292.     unsound  mind  be  a  party  to  the  action,  producing  a 
copy  of  the  order  giving  leave  to  enter  the  same  for 
argument. 


ORDER  XXXV. 

Proceedings  in  District  Registries.        • 

Jurisdiction  la.  Where  an  action  proceeds  in  the  district  registry 
w^tey'down  all  proceedings,  except  where  by  any  of  the  rules  of 
to  final  judg-  the  Supreme  Court  it  is  otherwise  provided,  or  the 
court  or  a  judge  shall  otherwise  order,  shall  be  taken  in 
the  district  registry,  down  to  and  including  final  judg> 
ment,  and  every  final  judgment  and  every  order  for  an 
account  by  reason  of  the  default  of  the  defendant  or  by 
consent  shall  be  entered  in  the  district  registry  in  the 
proper  book,  in  the  same  manner  as  a  like  judgment 
or  order  in  an  action  proceeding  in  London  would  be 
entered  in  London. 

Where  the  wiut  of  summons  is  issued  out  of  a  district 
registry  and  the  plaintiff  is  entitled  to  enter  interlocn- 
t  Page  140.     tory  judgment  under  Order  XTIL,  Rule  6,f  or  where 
the  action  proceeds  in  the  district  registry  and  the 
plaintiff  is  entitled  to  enter  interlocutory  judgment 
I  Page  188.     under  Order  XXLX^.,  Rule  4  or  5,  J  in  either  case  such 
interlocutory  judgment)  and  when  damages  shall  have 
been  assessed,  final  judgment,  shall  be  entered  in  the 
district  registry,  unless  the  court  or  judge  shall  other- 
wise order, 
isntry  of  final      Where  an  action  proceeds  in  the  district  registry, 
dlSricr*  *"    final  judgment  shall  be  entered  in  such  registry,  unless 
'^tMvcy.        the  judge  at  the  trial  or  the  court  or  a  judge  shall 
otherwise  order. 

Actions  in  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions  shall  be  entered  for  trial  with 
the  associates  and  not  in  the  district  registries  (a). 

An  action  proceeds  in  the  district  registry  when  the  writ  is 
issued  there  (see  Ord.  V.,  Rule  I),  and  all  the  defendants  appear 
there,  except  those  who  make  default  in  appearance.  The  plain- 
tiff may  choose  any  district  registry  he  pleases,  but  the  defendant 
is  not  bound  to  appear,  unless  he  cither  resides  or  carries  on  bdsi- 
ness  within  the  district  (See  Ord.  Y.,  Rule  12. )  This  rule  repeats 
the  greater  portion  of  sect.  64  of  the  Act  of  1873,  but  snbstitntes 
*'  final  judgment "  for  **  entry  for  trial,"  which  was  the  point  at 
which  proceedings  in  the  district  registry  were  to  stop,  both  under 

(a)  Sabftitnted  for  tormtt  Bole  l,by  B.  8.  C,  Jnne,  1876,  Bale  IS,  p.  US. 
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tiiat  section  and  the  orig:inaI  mlOf  under  which  it  had  been  held  Ord.xxxy. 
that  acconnts  and  inqairies  could  not  be  taken  in  a  district  re- 
gistry except  by  order  of  the  court  or  a  judge  ;  and  that  n  decree 
coold  not  be  made  by  a  district  registrar  even  by  consent,  unless 
on  a  default  of  a  defendant.  (IrUim  t.  Irlam,  L.  R.,  2  Ch.  D. 
€08;  24  W.  B.  949;  see  also  Bra$9ington  t.  Cujuons,  24  W.  B. 
881.)  The  2nd  and  3rd  paragraphs  of  the  present  rule  are  taken 
Terbatipi  from  the  original  rule;  the  last  paragraph  is  new.  (Ah 
to  the  area  over  which  the  jarisdiction  of  efu^h  district  registry 
extends,  see  **  Orders  in  Council/'  II.,  and  note,  p.  394.) 

2.  Subject  to  the  foregoing  rules,  where  an  action  Entry  of 
proceeds  in  the  distiict  registry  the  judgment  and  all  {Jfjgj®"'  *° 
such  orders  therein  as  require  to  be  entered,  except 
orders  made  by  the  district  registrar  under  the  au- 
thority and  jurisdiction  vested  in  him  under  these 

rules,  shall  be  entered  in  London,  and  an  office  copy 
of  every  judgment  and  order  so  entered  shall  be  trans- 
mitted to  the  district  registry  to  be  filed  with  the  pro- 
ceedings in  the  action. 

After  the  judgment  has  been  entered  in  London  under  this  Applications 
mle  aU  applications  in  reference  thereto  should  be  made  to  a  to  be  to 
jodge  and  pot  to  the  district  registrar.    (Per  Huddlestoo,  B.,  ^"**^' 
at  chambers,  in  Lytich  v.  The  Oterseal  Colliery  Co,,  BitL  p.  71.) 

3.  Where  an  action  proceeds  in  the  district  registry  issue  of  exe- 
all  writs  of  execution  for  enforcing  any  judgment  or  cutionfrom 
order  therein  shall  issue  from  the  district  registry, 

unless  the  court  or  a  judge  shall  otherwise  direct. 
Where  final  judgment  is  entered  in  the  district  registry 
costs  shall  be  taxed  in  such  registry  unless  the  court 
or  a  judge  shall  otherwise  order. 

4.  Where  an  action  proceeds  in  a  district  registry  jurisdiction 
the  district  registrar  may  exercise  all  such  authority  ^^^^^^ 
and  jurisdiction  in  respect  of  the  action  as  may  be 
exercised  by  a  judge  at  chambers,  except  such  as  by 

these  rules  a  master  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Divisions  is  precluded  from 
exercising. 

Semble,  that  the  court  has  no  power  to  order  a  receiver  to  pass 
accounts  in  a  district  registry.  (  Walker  y.  Jtobinson,  34  L.  T. 
229;  24  W.  R.  427,  per  Bacon,  V.-C.) 

As  to  jurisdiction  of  a  master,  see  Ord.  LIY.,  Rules  2  and  2a, 

5.  Every  application  to  a  district  registrar  shall  be  rrocedaro,  as 
made  in  the  same  manner  in  which  applications  at  **  c*»*a»i>e"- 
cliAmbers  are  directed  to  be  made  by  these  rules.*         *  ^®  ^4^' 

6.  If  any  matter  appears  to  the  district  registrar  izeferenoe  to 
proper  for  the  decision  of  a  judge,  the  registrar  may  ^°^^ 


204 


ORD.  XXXV.  DISTRICT  REGISTBIES* 


Ord.xxxv.  refer  the  same  to  a  judge,  and  the  judge  may  either 
dispose  of  the  matter  or  refer  the  same  back  to  the 
registrar  with  such  directions  as  he  maj  think  fit. 

Thif)  reference  can  only  be  made  after  a  sammona  before  the 
district  registrar.  (Per  Qoain,  J.,  at  chambers,  Bitt.  p.  67.  See 
preceding  nxle.) 


After  sum 
mom. 


Appeal  to 
judge. 


7.  Any  person  affected  by  any  order  or  decision  of 
a  district  registrar  may  appeal  to  a  judge.  Such  ap- 
peal may  be  made  notwithstanding  that  the  order  or 
Thongh  hear-  decision  was  in  respect  of  a  proceeding  or  matter  as 
aentoniy."'  to  which  the  district  registrar  had  jurisdiction  only 
by  consent.  Such  appeal  shall  be  by  summons  within 
four  days  after  the  decision  complained  of,  or  such 
further  time  as  may  be  allowed  by  a  judge  or  the 
registrar. 

The  appeal  here  given  from  a  district  registrar,  after  a  hearing 
bj  consent  only,  is,  apparently  by  an  OTersight,  not  given  from 
a  master  by  Old.  LIV.  (Per  Qnain,  J.,  at  chambers,  Bitt  p.  GO.) 
It  had  long  been  allowed  in  practice  before  these  roles  were  in 
force,  and  will  probably  always  be  still  allowed. 


"Sot  from 
master? 


Appeal  no 
stay. 


Control  of 
registrar  by 
court. 


8.  An  appeal  fix)m  a  district  registrar  shall  be  no 
stay  of  proceedings  unless  so  ordered  by  a  judge  or 
the  registrar. 

See  the  same  role  as  to  a  master,  Ord.  LIV.,  Rule  6,  p.  248. 

9.  Every  district  registrar  and  other  officer  of  a 
district  l*egistry  shall  be  subject  to  the  orders  and 
directions  of  the  court  or  a  judge  as  fully  as  any  other 
officer  of  the  court,  and  every  proceeding  in  a  district 
registry  shall  be  subject  to  the  control  of  the  court  or 
a  judge,  as  fully  as  a  like  proceeding  in  London. 

In  Chancery        10.  Every  reference  to  a  judge  by  or  appeal  to  a 
Divijion.       judge  from  a  district  registrar  in  any  action  in  the 

Chancery  Division  shall  be  to  the  judge  to  whom  the 

action  is  assigned. 


Removal  of 
Mtionfiom 
registry  by 
defendant  aa 
of  rlghL 

*d^yB, 


•  Page  126. 
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11.  In  any  action  which  would,  under  the  fore- 
going rules,   proceed  in  the    district  registry,   any 
defendant  may  remove  the  action  from  the  district 
registry  as  of  right  in  the  cases,  and  within  the  times, 
following : 
Where  the  writ  is  specially  indorsed  under  Order  HL, 
Kule  6,*  and  the  plaintiff  does  not  within  four 
days  after  the  appearance  of  such  defendant  give 
notice  of  an  application  for  an  order  against  him 
under  Order  XrV.;t  then  such  defendant  may 
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remove  the  action  as  of  right  at  any  time  after   ord.xxxy. 
the  expiration  of  such  four  dajs,  and  before  deli- 
vering a  defence,  and  before  the  expiration  of  the 
time  for  doing  so : 

Where  the  writ  is  speciollj  indorsed  and  the  plain- 
tiff has  made  such  application  as  in  the  last  para- 
graph mentioned,  and  the  defendant  has  obtained 
leave  to  defend  in  manner  provided  by  Order  XIV. ; 
then  such  defendant  may  remove  the  action  as  of 
right  at  any  time  after  the  order  giving  him  leave 
to  defend,  and  before  delivering  a  defence  and 
before  the  expiration  of  the  time  for  doing  so : 

Where  the  writ  is  not  specially  indorsed  any  de- 
fendant may  remove  the  action  as  of  right  at  any 
time  after  appearance,  and  before  delivering  a  de- 
fence, and  before  the  expiration  of  the  time  for 
doing  so. 

11a.  In  an  admiralty  action  in  rem,  any  person  Adminitr 
"who  may  have  duly  intervened  and  appeared  may  ■*'"<»'*  *"'«™- 
remove  an  action  from  a  district  registry  as  of  right.* 

12.  Any  defendant  desirous  to  remove  an  action  as  Mode  of  re- 
of  right  under  the  last  preceding  rule  may  do  so  by  °*°^^ 
serving  upon  the  other  parties  to  the  action,  and  de- 
livering to  the  district  registrar,  a  notice,  signed  by 
himself  or  his  solicitor,  to  the  effect  that  he  desires  the 
action  to  be  removed  to  London,  and  the  action  shall 

be  removed  accordingly:  Provided,  that  if  the  court  or 
a  jadge  shall  be  satisfied  that  the  defendant  giving 
such  notice  is  a  merely  formal  defendant,  or  has  no 
substantial  cause  to  interfere  in  the  conduct  of  the 
action,  such  court  or  judge  may  order  that  the  action 
may  proceed  in  the  district  registry  notwithstanding 
such  notice. 

13.  In  any  case  not  provided  for  by  the  last  two  Removftibj 
preceding  rules,  any  party  to  an  action  proceeding  in  Si^r^'irty. 
a  district  registry  may  apply  to  the  court  or  a  judge, 

or  to  the  district  registrar,  for  an  order  to  remove  the 
action  from  the  district  registry  to  London,  and  such 
conH^  judge,  or  registrar,  may  make  an  order  accord- 
ingly, if  satisfied  that  there  is  sufficient  reason  for 
doing  so,  upon  such  terms,  if  any,  as  shall  seem  just. 

Any  party  to  an  action  proceeding  in  London  may  Removia 
apply  to  the  court  or  a  judge  for  an  order  to  remove  {"J^Sxy!'" 
the  action  from  London  to  any  district  registry,  and 

•  Added  by  B.  S.  C,  Dec  187S,  Bale  10,  p.  MS. 
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Motion  for 
judgment  bj 
default. 


^jom^**  ^^^^  court  or  judge  may  make  an  order  accordingly, 

'—  if  satisfied  that  there  is  sufficient  reason  for  doing  so, 

upon  such  terms,  if  any,  as  shall  seem  just. 

Where  a  merely  formal  defendant  has  appeared  in  London, 
the  action  may  have  proceeded  in  the  district  registry  under 
Ord.  Xn.,  Rule  6.  p.  143. 

When  a  plaintiff  is  entitled  to  set  down  an  action  on  motion 
for  judgment  for  the  defendant's  defaalt  under  Ord.  XXIX^ 
Knle  10,  the  Chancery  Division  will  only  order  the  documents  to 
ho  sent  to  London,  from  the  district  registry,  and  then  the 
action  may  he  set  down.  (Birmingham  Waste  Co,  t.  Lane,  24 
W.  R.  292.    Sec,  however,  Walker  v.  Bobinson,  24  W.  R.  137.) 

14.  Whenever  any  proceedings  are  removed  from 
the  district  registry  to  London,  the  district  registrar 
shall  transmit  to  the  proper  officer  of  the  High  Ck>nrt 
of  Justice  all  original  documents  (if  any)  filed  in  the 
district  registry,  and  a  copy  of  all  entries  in  the  books 
of  the  district  registry  of  the  proceedings  in  the 
action. 


Traaamtaion 
of  docaments 
on  removal. 


District  regis- 
trar mast 
aeooant  to 
treaauiT'. 


15.  Every  district  registrar  shall  account  for  and 
pay  over  to  the  treasury  all  monies  paid  into  court  at 
the  registry  of  which  he  is  registrar,  in  such  manner 
and  at  such  times  as  may  be  from  time  to  time  directed 
by  the  treasury.* 


Abolition  of 
local  venue. 


ORDER  XXXVL 

Trial. 

Place  of  trial.  ] .  There  shall  be  no  local  venue  for  the  trial  of  any 
action,  but  when  the  plaintiff  proposes  to  have  the 
action  tried  elsewhere  than  in  Middlesex,  he  shall  in  his 
statement  of  claim  name  the  county  or  place  in  which 
be  proposes  that  the  action  shall  be  tried,  and  the 
action  shall,  unless  a  judge  otherwise  orders,  be  tried 
in  the  county  or  place  so  named.  Where  no  place  of 
trial  is  named  in  the  statement  of  claim,  the  place 
of  trial  shall,  unless  a  judge  otherwise  orders,  be  the 
county  of  Middlesex.  Any  order  of  a  judge,  as  to 
such  place  of  trial,  may  be  discharged  or  varied  by  a 
divisional  court  of  the  High  Court. 

The  distinction  between  actions  with  local  venae,  that  is,  those 
brought  for  wrongs  in  respect  of  real  property  and  transitory 
actions,  thus  disappears.  For  the  technical  mode  of  stating  the 
venae  in  the  margin  of  the  declaration  (PI.  R.  T.  T.  1853,  R^e  5) 


Venue. 


•  Added  b7  B.  &  0.,  Dec.  1875,  Bole  11,  p.  MS. 
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is  now  snbstitnted  a  proposal  of  a  place  of  trial  at  the  foot  of  the  OnL 
statement  of  claim.  ( Sec  Form,  Appendix  (C),  No.  1 ,  p.  295. )  Such  xxxvi. 
Tenae  coald  not  be  changed,  nnlcss  by  consent,  without  a  special 
order  (R.  G.  H.  T.  1853,  Rule  18),  the  more  modern  practice  being 
not  to  change  unless  the  defendant  could  show  a  manifest 
preponderance  of  conrenience  in  trying  the  action  elsewhere. 
(  Church  V.  Bamett,  L.  R.,  6  C.  P.  116;  40  L.  J.,  C.  P.  138.)  It 
will  be  observed,  that  the  power  for  parties  to  consent  to  a 
change  of  renue  is  not  reserved. 

It  is  conceived  that  where,  e.g.,  by  the  Metropolitan  Building  Local  renne 
Act,  1855  (18  &  19  Vict.  c.  122\  s.  108,  a  local  venue  is  expressly  "n^«  "l^clal 
given  by  a  special  act,  the  right  to  local  venue  will  survive  not- 
withstanding  the  general  abcSition  of  local  venue  by  this  rule. 
( Sec  Thorpe  v,  Adams,  L.  R.,  6  C.  P.  128  ;  40  L.  J.,  M.  C. 
52.)  This  rule  was  apparently  framed  only  to  meet  cases  in 
which  t-he  venne  was  local  at  common  law. 

If  a  plaintiff  in  the  Chancery  Division  should  lay  the  venue 
elsewhere  than  in  Middlesex,  the  action  will  remain  in  the  court 
of  the  judge  of  that  division  to  whom  it  was  assigned,  but  the 
trial  wiU  be  had  before  one  of  the  judges  of  the  High  Court 
sitting  as  Commissioner  of  Assize.  (See  JUdmayne  v.  Vavghan, 
24  W.  R.  983.  See  also  Act  of  1873,  sects.  11  (p.  6)and  29  (p.  31) 
and  also  Rule  6  of  this  Order.) 

2.  Actions  shall  be  tried  and  heard  either  before  a  Modes  of  triaL 
judge  or  judges,  or  before  a  judge  sitting  with  assessors, 

or  before  a  judge  and  jury,  or  before  an  official  or 
special  referee,  with  or  without  assessors. 

At  law,  actions  could,  by  the  C.  L.  P.  Act,  1854,  sect.  1,  be 
tried  before  a  judge,  but  only  by  consent  and  with  leave  of  the 
court.  Courts  of  Equity  had  a  discretion  to  call  in  scientific 
persons  by  the  Chancery  Amendment  Act,  1852,  sect  42,  and  to 
act  on  their  certificate.  They  might  also  try  or  direct  a  trial 
by  jurv  under  the  Chancery  Amendment  Act,  1858,  sect.  3,  and 
the  cSanceiy  Amendment  Act,  1862,  sect.  2.  The  Court  of 
Admiralty  might  direct  an  issue  to  be  tried  by  jury  before  a 
common  law  judge  under  the  Court  of  Admiralty  Act,  1840, 
sect.  1 1,  and  the  Court  of  Probate  under  the  Court  of  Probate 
Act,  1857,  sect.  35,  had  power  to  order  either  trial  by  jury  or  by 
the  court.  The  discretion  of  the  Court  of  Divorce  was  similar 
under  the  Divorce  Court  Act,  1857,  sect.  36,  except  that  by 
sect.  33  where  damages  are  claimed  a  jury  is  indispensable,  and 
the  present  rules  do  not  affect  the  divorce  practice.  Trial  by  a 
tefercc  is  adopted  as  a  part  of  the  ordinary  procedure  of  the 
eonrt  from  the  previous  practice  of  referring  actions  to  an  arbi- 
trator. Sect.  56  of  the  Act  of  1873  provides  for  the  appoint- 
ment and  remuneration  of  referees  and  assessors.  Sect.  83  en- 
acts that "  permanent  official  referees  "  shall  be  appointed.  As 
to  references,  sec  further,  sects.  56,  57,  p.  50,  ante,  and  notes 
thereon. 

As  to  trial  by  jury  in  the  Chancery  Division,  see  note  to  sect 
29  of  the  Act  of  1873,  p.  31,  ante. 

3.  Subject  to  the  provisions  of  the  following  rules,  Notice  of 
the  plaintiflf  may,  with  his  reply,  or  at  any  time  after  ^^^^p^"- 
the  close  of  the  pleadings,  give  notice  of  trial  of  the 
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Notice  of 
trial  by  de- 
fendant. 


Of^        action,  and  thereby  specify  one  of  the  modes  mentioDed 

1_  in  Rule  2  ;  and  the  defendant  may,  upon  giving  notice 

within  four  days  from  the  time  of  the  service  of  the 
notice  of  trial,  or  within  such  extended  time  as  a  oonrt 
or  judge  may  allow,  to  the  effect  that  he  desires  to 
have  the  issues  of  fact  tried  before  a  judge  and  jury, 
be  entitled  to  have  the  same  so  tried. 

This  and  tbo  foUowin)^  mle  provide  a  procodnre  for  enabling^ 
the  parties  to  fix  the  mode  of  trial  between  themselves ;  and  the 
right  of  the  defendant  to  a  j  ary  under  this  mle  is  absolnto.  (Sn^q 
V.  8ilber.  L.  R„  1  Q.  B.  362  ;  46  L.  J.,  Q.  B.  460 ;  ai  I*.  T. 
582;  24  W.  R.  640.)  The  procedare,  however,  is  always  subject 
to  be  varied  under  the  jarisdiction  given  to  the  judge  to  order  a 
trial  before  a  referee  by  sects.  56  and  57  of  the  Act  of  1873,  and 
to  order  a  trial  without  a  jury  given  by  Rule  26  of  this  Order, 
or  under  the  C.  L.  P.  Act,  1854.    (See  note  to  Rnk  2^^ post,) 

4.  Subject  to  the  provisions  of  the  following  rules, 
if  the  plaintiff  does  not  within  six  weeks  afber  the 
close  of  the  pleadings,  or  within  such  extended  time 
as  a  court  or  judge  may  allow,  give  notice  of  trial, 
the  defendant  may,  before  notice  of  trial  given  by  the 
plaintiff,  give  notice  of  trial,  and  thereby  specify  one 
of  the  modes  mentioned  in  Rule  2 ;  and  in  such  case 
the  plaintiff,  on  giving  notice  within  the  time  fixed  by 
Hule  3  that  he  desires  to  have  the  issues  of  fact  tried 
before  a  judge  and  jury,*  be  entitled  to  have  the  same 
so  tried. 

4a.  The  defendant,  instead  of  giving  notice  of  trial, 
may  apply  to  the  court  or  judge  to  dismiss  the  action 
for  want  of  prosecution ;  and  on  the  hearing  of  such 
application,  the  court  or  a  judge  may  order  the  action 
to  be  dismissed  accordingly,  or  may  make  such  other 
order,  and  on  such  terms,  as  to  the  court  or  judge  may 
seem  just  (a). 

Apparently  sncrgcsted  by  Litton  v.  Litton^  L.  R.,  3  Ch.  D. 
793;  24  W.  R.  962. 

Change  of  5.  In  any  case  in  which  neither  the  plaintiff  nor 

mode  of  triaL  ^j^fendi^ni;  has  given  notice  under  the  preceding  rules 
that  he  desires  to  have  the  issues  of  fact  tried  before 
a  judge  and  jury,  or  in  any  case  within  the  57th 
t  Page  61.  section  of  the  ac^f  if  the  plaintiff  or  defendant  desires 
to  have  the  action  tried  in  any  other  mode  than  that 
specified  in  the  notice  of  trial,  he  shall  apply  to  the 
court  or  a  judge  for  an  order  to  that  effect,  within 


*SJe. 


DtemiMal  for 
wantofprofic- 
cuUon. 


(a)  Added  \>j  R.  S.  C,  June,  1876,  Role  13,  ^  5M. 
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four  days  from  the  time  of  the  service  of  the  notice        o»^- 

of  trial,  or  within  such  extended  time  as  a  court  or  1- 

jndge  maj  allow. 

An  order  under  this  mle  is  discretionary,  and  the  Court  of 
Appeal  will  not  interfere  with  it  except  upon  rerj  strong 
grounds.    iLoicelles  r.  Butt,  L.  B.,  2  Ch.  D.  588;  24  W.  R.  G59.> 

6.  Subject  to  the  provisions  of  the  preceding  rules,  Trial  of  dwe- 
tbe  court  or  a  judge  may,  in  any  action  at  any  time  or  Sy  dSrcrent™ 
from  time  to  time,  order  that  different  questions  of  fact  mode*. 
arising  therein  be  tried  by  different  modes  of  trial,  or 

that  one  or  more  questions  of  fact  be  tried  before  the 
others,  and  may  appoint  the  place  or  places  for  such 
trial  or  trials,  and  in  all  cases  may  order  that  one  or 
more  issues  of  fact  be  tried  before  any  other  or  others. 

By  fleet  2Q  of  the  Act  of  1873  (p.  29,  ante),  the  High  Coart 
and  also  the  commissionerB  of  assize  and  referees  may  sit  at  any 
place. 

7.  Every  trial  of  any  question  or  issue  of  fact  by  a  Trial  before 
jury  shall  be  held  before  a  single  judge,  unless  such  SJanon?" 
trial  be  specially  ordered  to  be  held  before  two  or 

more  judges. 

Trial  at  bar,  which  is  before  more  than  one  judge  (see  Chit  Trial  at  bar. 
Arch.  Pr.;  I.»  376),  can  only  bo  had  at  Westminster.    Under  this 
rale  and  sect.  26  of  the  Act  of  18^3,  a  trial  by  jury  before  more 
thiin  one  judge  can  now  be  had  at  Guildhall  or  in  the  country. 

8.  Notice  of  trial  shall  state  whether  it  is  for  the  Contents  of 
trial  of  the  action  or  of  issues  therein ;  and  in  actions  ^o"«^®'^**- 
in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions,  the  place  and  day  for  which  it  is  [to  be]  (a) 
entered  for  trial.    It  may  be  in  the  Form  No.  14*  in  «PagoS92. 
Appendix  (B.),  with  such  variations  as  circumstances 

may  require. 

9.  Ten  days'  notice  of  trial  shall  be  given,  unless  lo  days* notice 
the  paiiy  to  whom  it  is  given  has  consented  to  take  ^^^'^ 
short  notice  of  trial ;  and  shall  be  sufficient  in  all 

cases,   unless  otherwise  ordered  by  the  court  or  a 

jndge.    Short  notice  of  trial  shall  be  four  days'  notice,  short  notice, 

SuUtantiallv  identical  with  sect.  97  of  the  C.  L.  P.  Act,  1862,  *  ''^' 
and  B.  G.  H.  1. 1853,  Rule  35. 

10.  Notice  of  trial  shall  be  given  before  entering  KoUceot 

the  action  for  trial.  ^'**'" 

Notice  and  entry  may  be  given  and  made  in  the  district 
registiy,  if  the  action  has  proceeded  in  the  district. 

(a)  Added  by  S.  S.  C,  Dec.  1870,  Bale  13,  p.  M8. 
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x^oT  ^^^'  Unless  within  six  days  after  notice  of  trial  is 

'—  given  the  cause  shall  be  entered  for  trial  by  one  party 

noSoe  of  trial  ^^  ^®  Other,  the  notice  of  trial  shall  be  no  longer  in 
lor  London  or  force.     This  rule  is  not  to  apply  in  any  case  in  which 
Middlesex,      notice  of  trial  has  been  already  given  or  to  trials  not 
in  London  or  Middlesex.* 


For  London 
or  Middlesex. 


ElMwhere. 


Coanter- 
mand  of 
notice  of 
trial. 


11.  Notice  of  trial  for  London  or  Middlesex  shall 
not  be  or  operate  as  for  any  particular  sittings ;  but 
shall  be  deemed  to  be  for  any  day  after  the  expiration 
of  the  notice  on  which  the  action  may  come  on  for 
trial  in  its  order  upon  the  list. 

12.  Notice  of  trial  elsewhere  than  in  London  or 
Middlesex  shall  be  deemed  to  be  for  the  first  day  of 
the  then  next  assizes  at  the  place  for  which  noUoe  of 
trial  is  given. 

13.  No  notice  of  trial  shall  be  countermanded, 
except  by  consent,  or  by  leave  of  the  court  or  a 
judge,  which  leave  may  be  given  subject  to  such 
terms  as  to  costs,  or  otherwise,  as  may  be  just. 

By  sect.  98  of  the  C.  L.  P.  Act,  1852,  conntermand  might  be 
g^yen  'within  four  days  from  trial  without  on  order.  By  this 
rale  an  order  is  required,  bnt  the  time  is  nnrestricted. 

14.  If  the  party  giving  notice  of  trial  for  London 
or  Middlesex  omits  to  enter  the  action  for  trial  on  the 
day  or  day  after  giving  notice  of  trial,  the  party  to 
whom  notice  has  been  given  may,  unless  the  notice 
has  been  countermanded  under  the  last  rule,  within 
four  days  enter  the  action  for  trial. 

15.  If  notice  of  trial  is  given  for  elsewhere  than  in 
London  or  Middlesex,  either  party  may  enter  the 
action  for  trial.  If  both  parties  enter  the  action  for 
trial,  it  shall  be  tried  in  the  order  of  the  plaintiff's 

entiy. 

16.  The  list  or  lists  of  actions  for  trial  at  the 
sittings  in  London  and  Middlesex  respectively  shall 
be  prepared,  and  the  actions  shall  be  allotted  for  trial 
without  reference  to  the  division  of  the  High  Court 
to  which  such  actions  may  be  attached. 

Tiro  copies  17.  The  pai'ty  entering  the  action  for  trial  shall  de- 


Entry  for 

trial. 


Uitof  ac> 

tionafor 

trial. 


«  Added  by  B.  &  C,  Dec.  187«,  Rale  IS,  p.  M& 
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liver  to  the  officer  [2  copies]*  of  the  whole  of  tlie  plcad- 

'^     '*''"'   ""f  for  the 


Orrf. 
XXXVI. 


t  shall  be   <>*  pleadings 

T  _  Ann  fnr  itiArr 


ouo  for  judge. 


iogs  in  the  action  [one  of  which  shall  be^ 
use  of  the  judge  at  the  trial.     Such  [copies] 
in  print,  except  as  to  such  parts,  if  any,  of  the  plead- 
ings as  are  bj  these  rules  permitted  to  be  written. 

See  Ord.  XIX.,  Rule  6  (p.  166),  and  R.  S.  C.  (Costs),  p.  371, 
as  to  printing  of  pleadings. 

18.  If,  when  an  action  is  called  on  for  trial,  the  Default  of 
plaintiff  appears,  and  the  defendant  does  not  appear,  SJf^SStat^' 
then  the  plaintiff  may  prove  his  claim,  so  far  as  the  trial. 
burden  of  proof  lies  upon  him. 

19.  If,  when  an  action  is  called  on  for  trial,  the  Default  of 
defendant  appears,  and  the  plaintiff  docs  not  appear,  pSu^^^  ^' 
the  defendant,  if  he  has  no  counter-claim,  shall  be  en-  tiiai 
titled  to  judgment  dismissing  the  action,  but  if  he  has 

a  counter-claim,  then  he  may  prove  such  claim  so  far 
as  the  burden  of  proof  lies  upon  him. 

This  and  the  preceding  mle  continue  the  practice  formerly 
in  Qse  at  law,  except  that  a  plaintiff  not  appearing  was  non- 
snited,  so  that  he  coald  bring  another  action.  The  special  pro- 
cednre  in  case  of  non-appearance  in  ejectment,  formcrlj  pro- 
vided by  sect  183  of  the  C.  L.  P.  Act,  1852,  is  now  discarded. 
A  practice  snbstantiallj  similar  to  the  present  was  in  nse  in  the 
cqnitj  courts. 

In  cases  within  this  mle,  it  is  not  necessary  to  swear  the  jary  Noverdici  to 
and  take  a  verdict.    (Per  Denman,  J.,  at  chambers,  in  Lane  t.  ^  taken. 
JEW,  Bitt  p.  136.) 

20.  Any  verdict  or  judgment  obtained  where  one  setting  aside 
party  does  not  appear  at  the  trial,  may  be  set  aside  by  JeSSitof  ^ 
the  court  or  a  judge  upon  such  terms  as  may  seem  fit,  appearance. 
upon  an  application  made  within  six  days  after  the  edayv. 
trial;   such  application  may  be  made  either  at  the 
assizes  or  in  Middlesex. 

It  wonld  seem  that  notice  of  motion  mnst  be  given  before  an 
application  nndcr  this  rale.    (See  Ord.  LIU.,  p.  244,  -post.) 

21.  The  judge  may,  if  he  think  it  expedient  for  Adjoam- 
the  interests  of  justice,  postpone  or  adjourn  the  trial  "**"*• 
for  such  time,  and  upon  such  terms,  if  any,  as  he  shall 
think  fit. 

Taken  from  C.  L.  P.  Act,  1854,  sect.  19. 

An  adjournment  wiU  probably  not  be  given,  as  a  mle,  except  Cotts  of  the 
upon  payment  of  costs  of  the  day,  as  to  which,  see  C.  L.  P.  Act,  ^* 
1852,  sect  99;  Chit  Arch.  Pr.  IL,  1494;  Ch.  C.  O.  XL.,  Kale  22. 

•  Altered  from  **  a  copy,"  by  B.  S.  C,  Dec.  1876,  Bale  14,  p.  949. 

t  Added  by  R.  S.  C,  Dec  187fi,  Bale  14,  ib. 

X  Altered  from  **  oupy,"  by  R.  8.  C,  Dec.  187fi,  Bale  14,  ib. 
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findings. 


Certtflcate  of 
aasoclate. 


*  Page  298. 


[22.  upon  the  trial  of  an  action,  the  Judge  may,  at 
or  after  such  trial,  direct  that  judgment  be  entered 
for  any  or  either  party,  as  he  is  by  law  entitled  to 
upon  the  findings,  and  either  with  or  without  leave 
to  any  party  to  move  to  set  aside  or  vary  the  same, 
or  to  enter  any  other  judgment,  upon  such  terms,  if 
any,  as  he  shall  think  Jit  to  impose;  or  he  may 
direct  judgment  not  to  be  entered  tnen,  and  leave  any 
party  to  move  for  judgment  No  judgment  shall  he 
entered  after  a  trial  without  the  order  of  a  court  or 
judge.    Annulled,  by  R.  S.  C,  Dec.  1876,  Role  3.] 

22a.  Upon  the  trial  of  an  action  the  judge  maj,  at 
or  after  the  trial,  direct  that  judgment  be  entered  for 
any  or  either  party,  or  adjourn  the  case  for  further 
consideration,  or  leave  any  party  to  move  for  judg- 
ment. No  judgment  shall  be  entered  after  a  trial 
without  the  order  of  a  court  or  judge  (a). 

This  new  rale  omits  all  mention  of  leave  reserved  (for  which 
"further  consideration"  before  the  jndge  himself  is  sobsti- 
tnted),  in  order  to  carry  oat  the  provisions  of  sect  17  of  the 
Appellate  Jurisdiction  Act,  ^876,  p.  114,  ante.  This  "further 
consideration''  seems  to  be  allowed  for  the  arguinf^  of  points  of 
law  at  greater  length  than  is  possible  at  nisi  prius,  and  must 
not  be  confounded  with  "  farther  consideration  "  after  issues  or 
accounts  and  inquiries  under  Ord.  XL.,  Rule  10,  p.  224. 

23.  Upon  every  trial  at  the  assizes,  or  at  the  London 
and  Middlesex  sitting  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Division,  where  the  officer  present 
at  the  trial  is  not  the  officer  by  whom  judgments  ought 
to  be  entered,  the  associate  shall  enter  all  such  findings 
of  fact  as  the  judge  may  direct  to  be  entered,  and  the 
directions,  if  any,  of  the  judge  as  to  judgment,  and  the 
certificates,  if  any,  granted  by  the  judge,  in  a  book  to 
be  kept  for  the  purpose. 

24.  If  the  judge  shall  direct  that  any  judgment  be 
entered  for  any  party  absolutely,  the  certificate  of  the 
associate  to  that  effect  shall  be  a  sufficient  authority  to 
the  proper  officer  to  enter  judgment  accordingly.  The 
certificate  may  be  in  the  Form  No.  15*  in  Appendix  (B. ) 
hereto. 

25.  If  the  judge  shall  direct  that  any  judgment  be 
entered  for  any  party  subject  to  leave  to  move,  judg- 


(a)  SabsUtuted  for  ttale  22  bj  R.  S.  C,  Dec.  187S,  Bale  3,  p.  U8. 
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ment  shall  be  entered  accordingly  upon  the  production     xxxvi 
of  the  associate's  certificate.  *— 

This  mle  is,  apparentlj  br  an  orersight,  still  unrepealed, 
though  in  effect  it  is  made  naeless  by  Kulo  22a,  nqyra, 

26,  The  court  or  a  judge  may,  if  it  shall  appear  de-  Power  to 
siraule,  direct  a  trial  without  a  jury  of  any  question  wiSourjuiy. 
or  issue  of  fact,  or  partly  of  fact  and  partly  of  law, 
arising  in  any  cause  or  matter  which  previously  to  the 
passing  of  the  act  could,  without  any  consent  of  parties, 
be  tried  without  a  jury. 

See  note  to  Bnlo  3,  supra. 

An  action  for  specific  performances  of  a  contract  for  the  sale 
of  a  coUierj  (see  Act  of  1873,  sect.  34,  p.  37,  ante)  was  directed 
to  be  tried  withont  a  jury  nnder  this  rale  in  Sitnndell  v.  The 
Birmingham  Syndicate,  L.  R.,  3  Ch.  D.  (C.  A.)  127;  46  L.  J., 
Oi.  756 ;  35  L.  T.  Ill ;  24  W.  R.  911.  In  Oarling  v.  Raydt, 
25  W.  R.  123;  W.  N.  1876.  p.  291,  Hall,  V.-C,  directed  the 
action  to  be  tried  without  a  jnry,  but  reserved  a  right  to  call  a 
jnry  mider  this  rale  if  any  qnestion  should  arise  which,  in  his 
opinion,  required  one. 

This  mle  is  apparently  inserted  in. its  present  place  in  order 
to  soggest  that  a  judge  ma^  direct  a  case  to  be  tried  without  a 
jnij  at  the  trial  itself,  but  it  gives  a  general  jurisdiction  which 
may  be  invoked  at  any  previous  stage.  The  phrase,  "cause 
which  could  withont  any  consent  of  parties  be  tried  without  a 
jnry,"  is  somewhat  indefinite.  Certain  causes,  such  as  trespass 
to  the  person  or  goods,  defamation,  seduction,  and  breach  of 
pioause  of  marriage,  clearly  could  not  have  been  tried  without 
a  jorjr,  except  by  consent.  Clearly,  also,  actions  involving  sub- 
stantially' only  matters  of  account  which  might  have  been  com- 
pnlsorily  referred  (see  C.  L.  P.  Act,  1854,  sect  8),  could  have 
been  tried  withont  a  jury  independently  of  consent.  But  on  the 
bonier  line  are  many  causes,  such  as  trespasses  to  land  and 
breaches  of  contract,  which  might  have  been  taken  either  to  a 
court  of  law  or  equity  at  the  option  of  the  plaintiff,  and  in 
whidi  trial  by  jury  depended  entirely  on  the  court  selected.  In 
such  cases  the  ]udge  would  seem  to  be  able  to  employ  this  rule, 
especially  as  in  sect.  57  of  the  Act  of  1873  (p.  51,  ante)  a 
•«  right"  to  trial  by  jury  alone  precludes  the  referring  of  an  action. 

The  Judicature  Commissioners  (1st  Report,  p.  13)  recom- 
mended that*' great  discretion  should  be  given  to  the  Supreme 
Coort  as  to  the  mode  of  trial,"  and  that  any  questions  to  be  tried 
xhoidd  be  capable  of  being  tried  in  any  division  of  the  court  by 
a  jndge,  a  jury,  or  a  referee ;  and  that  *'the  plaintiff  should  be 
at  liborty  to  give  notice  of  trial  by  any  one  of  these  modes  which 
he  may  prefer,  subject  to  the  right  of  the  defendant  to  move  the 
jndge-to  appoint  any  other  mode."    (See  Rule  5  of  this  Order.) 

27*  The  court  or  a  judge  may,  if  it  shall  appear,  Power  to 
either  before  or  at  the  trial,  that  any  issue  of  fact  can  wiiS'j?^! 
be  more  oonvenieDtly  tried  before  a  jury,  direct  that 
such  issue  shall  be  tried  by  a  judge  with  a  jury. 
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Power  to 
order  trial  at 
Town  Sittings 
or  Assizes. 


•  Page  31. 


XXXVI         ^^'  "^"^l*  ^^^^  assessors  shall  take  place  in  such 

— 1—  manner  and  upon  such  terms  as  the  court  or  a  judge 

Trials  with     shall  direct 

29.  In  any  cause  the  court  or  a  judge  of  the  division 
to  which  the  cause  is  assigned  may,  at  any  time,  or  from 
time  to  time,  order  the  trial  and  determination  of  any 
question  or  issue  of  fact,  or  partly  of  fact  and  partly  of 
law,  by  any  commissioner  or  commissioners  appointed 
in  pursuance  of  the  29th*  section  of  the  said  act,  or  at 
the  sittings  to  be  held  in  Middlesex  or  London,  and 
such  question  or  issue  shall  be  tried  and  determined 
accordingly. 

onier  In  29flr.t  Where  in  any  action  in  the  Chancery  Divi- 

DiivSio^t  ®^^^  *^®  action  or  any  question  at  issue  in  the  action 
»tate  the  rca-  is  Ordered  to  be  tried  before  any  commissioner  or  com- 
sonwhy.  missioncrs  of  assize,  or  at  the  London  or  Middlesex 
sittings  of  any  division  other  than  the  Chancery  Divi- 
sion, tht  order  directing  such  trial  shall  state  on  its 
face  the  reason  for  which  it  is  expedient  that  the  action, 
question  or  issue  should  be  so  tried  and  should  not  be 
tried  in  the  Chancery  Division. 

It  has  for  some  time  been  a  matter  of  controrersy  (see  note  tn 
&  29  of  the  Act  of  1873,  p.  32,  ante\  whether  a  jadge  of  the  Chan- 
oery  Division  may  try  a  case  with  a  jury.  This  mle  will  enable 
the  question  to  be  raised  before  the  Coart  of  Appeal ;  as  a  case 
may  soon  arise  in  which  the  only  reason  which  the  jndgo  of  the 
Chancery  Division  can  assig^L  for  making  the  order,  will  be,  that 
he  has  no  power  to  try  the  case  before  a  jury  himself. 


Rotation  of 

official 

reicreei. 


Cleilc  of  re- 
glatxanto 
settle  rota- 
tion. 


29a.  The  business  to  be  referred  to  the  official 
referees  appointed  under  the  Supreme  Court  of  Judi- 
cature Act,  1873,  shall  be  distributed  among  such 
official  referees  in  rotation  by  the  clerks  to  the  regis- 
trars of  the  Supreme  Court,  Chancery  Division,  in 
like  manner  in  all  respects  as  the  business  referred  to 
conveyancing  counsel  appointed  under  the  Act  of  the 
16th  and  16th  Vict.  cap.  80,  sect.  41,  is  directed  to  be 
distributed  by  the  second  of  the  Consolidated  General 
Orders  of  the  Court  of  Chancery  .J 

The  mlcs  of  Ch.  C.  0. 11.  which  are  material  to  the  present  mle 
are  Rules  1,  2  and  4,  which  are  as  follows: — 

1.  The  business  to  bo  referred  to  tlie  conveyancing  connsel 
nominated  by  the  Lord  Chancellor  nnder  the  stat.  15  &  16  Vict, 
c.  80,  8.  41,  shall  be  dbtribnted  among  snch  counsel  in  rota- 
tion by  the  first  clerk  to  the  registrars  for  the  time  being,  and 

t  Added  by  S.  8.  C^  Dec  187ft,  Role  4,  p.  fiSS,  Altboagb  "SSa**  wu  titttOr 
occupied. 
X  Added  by  R.  S.  C,  June,  1876,  Bale  14,  p.  M6. 
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during  his  occasional  absence  bj  the  second  clerk  to  the  regis-        Ord, 
trars  for  the  time  being,  and  daring  the  occasional  or  necessary      ^^^^yi. 
absicnce  of  both  snch  clerks,  then  by  snch  one  of  the  other  clerks 
to  the  registrars  as  the  senior  registrar  for  Uio  time  being  may 
nominate  for  that  pnrpose. 

2.  The  clerk  making  snch  distribation  shall  be  responsible  for  Rotation  of 
the  bosiness  being  distributed  according  to  regular  and  just  official 
rotation,  and  in  such  manner  as  to  keep  secret  from  all  persons  J^JJ,^^ 
the  rota  or  succession  of  conyeyancing  counsel  to  whom  snch  aecrec. 
business  may  be  referred;  and  it  shall  be  his  duty  to  keep  a 
record  of  snch  references  with  proper  indexes,  and  to  enter 
therein  all  snch  references  with  the  dates  when  the  same  are 
nuide. 

4.  In  case  the  conyeyancing  counsel  in  rotation  shall  from  ill-  ninen  or 
ncss  or  from  any  other  cause  bo  unable  or  decline  to  accept  any  J^TjS^*"*" 
such  refercQce,  the  same  shall  be  offered  to  the  other  convey- 
ancing counsel  appointed  as  aforesaid  successively  according  to 
their  seniority  at  the  bar  until  some  one  of  them  shall  accept  the 

same. 

•  • 

29b.  When  an  order  shall  fiave  heen  made  referrins:  Fonnof  oraer 
any  business  to  the  omcial  referee  m  rotation,  such 
order,  or  a  duplicate  of  it,  shall  be  produced  to  the 
registrar's  clerk,  whose  duty  it  is  to  make  such  distri- 
bution as  aforesaid;  and  such  clerk  shall  (except  in 
the  case  provided  for  by  Rule  29c  of  this  order)  en- 
dorse thereon  a  note  specifying  the  name  of  the 
official  referee  in  rotation  to  whom  such  business  is  to 
be  referred;  and  the  order  so  endorsed  shall  be  a  suf- 
ficient authority  for  the  official  referee  to  proceed  with 
the  business  so  referred** 

29c.  The  two  last  preceding  rules  of  this  order  are  i^^cr  to 
not  to  interfere  with  the  power  of  the  court,  or  of  the  ^"cS*?**' 
judge  at  chambers,  to  direct  or  transfer  a  reference  to  rexeiw. 
any  one  in  particular  of  the  said  official  referees,  where  it 
appears  to  the  court  or  the  judge  to  be  expedient;  but 
every  such  reference  or  transfer  shall  be  recorded  in  tho 
manner  mentioned  in  Rule  2  of  the  second  of  the  said 
Consolidated  General  Orders,  and  a  note  to  that  effect 
be  endorsed  on  the  order  of  reference  or  transfer;  and 
in  case  any  such  reference  or  transfer  shall  have  been 
or  sliall  be  made  to  anyone  in  particular  of  the  said 
referees,  then  the  clerk  in  making  the  distribution  of 
the  business  according  to  such  rotation  as  aforesaid 
shall  have  regard  to  any  such  reference  or  transfer.* 

30.  Where  any  cause  or  matter,  or  any  question  in  ^^  ^^^"^ 
any  cause  or  matter,  is  referred  to  a  referee,  he  may, 

•  Added  by  B.  &  C,  June,  1876,  Bolet  IS,  16,  p.  66$, 
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,^^5^j^     subject  to  the  order  of  the  court  or  a  judge,  hold  the 

trial  at  or  adjourn  it  to  any  place  which  he  maj  deem 

most  convenient,  and  have  any  inspection  or  Tiew, 
either  by  himself  or  with  his  assessors  (if  any),  which 
he  may  deem  expedient  for  the  better  disposal  of  the 
controversy  before  him.  He  shall,  unless  otherwise 
directed  by  the  court  or  a  judge,  proceed  with  the  trial 
Referee  to  sit  de  die  in  diem,  in  a  similar  manner  as  in  actions  tried 

dedleindlem.  by  a  jury. 

This  rale  follows  Hnlc  34  of  the  Schednle  to  the  Act  of  1873, 
with  the  exception  of  a  provision  that  the  referee  shonld  sit  in 
open  conrt.  (See  next  rale.)  This  rale  is  entirely  new,  and 
while  it  will  tend  to  make  the  coarse  of  references  far  more 
speedy,  will  narrow  the  choice  of  special  referees. 

The  words  '*de  die  in  diem"  are  directory  only,  and  parties 
acquiescing  in  a  broken  sitting  cannot  afterwards  set  aside  the 
award,  on  the  ground  that  the  sitting  was  not  continooos. 
(Bobinson  v.  Robinson,  35  L.  T.  337;  24  W.  R.  675.) 


Rridence  be- 
fore referee 


Tribnniil  not 
public  ooart. 


Anttaorit  J  of 
referee. 


31.  Subject  to  any  order  to  be  made  by  the  court  or 
judge  ordering  the  same,  evidence  shall  be  taken  at  any 
trifil  before  a  referee,  and  the  attendance  of  witnesses 
may  be  enforced  by  subpoena,  and  every  such  trial  shall 
be  conducted  in  the  same  manner,  as  nearly  as  circum- 
stances will  admit,  as  trials  before  a  judge  of  the  High 
Court,  but  not  so  as  to  make  the  tribunsd  of  the  referee 
a  public  court  of  justice. 

32.  Subject  to  any  such  order  as  last  aforesaid,  the 
referee  shall  have  the  same  authority  in  the  conduct  of 
any  reference  or  trial  as  a  judge  of  the  High  Court 
when  presiding  at  any  trial  before  him. 

It  has  been  held  that  this  rale  does  not  allow  an  application  to 
review  the  decision  of  a  referee  to  be  made  in  the  first  instance 
to  the  Conrt  of  Appeal.  (^Itmceliffe  t.  Leight  46  L.  J.,  Ch.  60; 
25  W.  R.  56.)  The  court,  not  the  referee,  grants  discoverr. 
(Ibid,) 

Koaathority       33.  Nothing  in  these  rules  contained  shall  authorize 
to  commit      ^^y  referee  to  commit  any  person  to  prison  or  to  enforce 
any  order  by  attachment  or  otherwise. 


statement  of 
case  by 
referee. 


34.  The  referee  may,  before  the  conclusion  of  any 
trial  before  him,  or  by  his  report  under  the  reference 
made  to  him,  submit  any  question  arising  therein  for 
the  decision  of  the  court,  or  state  any  facts  specially, 
with  power  to  the  court  to  draw  inferences  therefrom, 
and  in  any  such  case  the  order  to  be  made  on  such 
submission  or  statement  shall  be  entered  as  the  oonrt 
may  direct ;  and  the  court  shall  have  power  to  require 
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any  explanation  or  reasons  from  the  referee,  and  to       Ord*. 
remit  the  cause  or  matter,  or  any  part  thereof,  for  re-     xxxvii. 

trial  or  further  consideration  to  the  same  or  any  other  

referee. 


ORDER  XXXVn. 

Evidence  generally. 

1.  In  the  absence  of  any  agreement  between  the  Evidence  at 
parties,  and  subject  to  these  rules,  the  witnesses  at  JSinuoriL 
the  trial  of  any  action  or  at  any  assessment  of  damages, 
shall  be  examined  viva  voce  and  in  open  court,  but 
the  court  or  a  judge  may  at  any  time  for  sufficient 
reason  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit,  or  that  the  affidavit  of  any  witness  Proof  of  pat. 
may  be  read  at  the  hearing  or  trial,  on  such  conditions  bylJSia^ 
as  the  court  or  judge  may  think  reasonable,  or  that 
any  witness  whose  attendance  in  oourt  ought  for  some 
sufficient  cause  to  be  dispensed  with,  be  examined  by 
interrogatories  or  otherwise  before  a  commissioner  or 
examiner :  provided  that  where  it  appears  to  the  court 
or  judge  that  the  other  party  bona  fide  desires  the 
production  of  a  witness  for  cross-examination,  and 
that  such  witness  can  be  produced,  an  order  shall  not 
be  made  authorizing  the  evidence  of  such  witness  to 
be  given  by  affidavit. 

This  rale  discards  the  former  practice  in  equity  of  trial  by 
affidavits  sabject  to  oral  croes-examination  before  an  examiner, 
and  adopts  generally  the  common  law  practice.  It  would  seem 
that  the  sufficient  reasons  upon  which  a  jndge  may  order  par- 
tkmlar  facts  to  be  proved  by  affidavit  are  intended  to  be  based 
OQ  the  common  law  principle,  that  a  witness  most  be  orally 
examined  if  he  is  available  to  be  brought  into  conrt.  (See  on 
this  point,  1  V^^ilL  4,  c.  22,  **  Sabeisting  Procedure,"  V.,  post,) 

A  consent  to  allow  affidavits  to  be  used  must  be  a  formal 
written  consent  {New  Westminster,  ^o,  Co.  t.  Hannah, 
JL  R,  1  Ch.  D.  276;  24  W.  R.  137.)  It  may  be  given  b^  the 
guardian  ttd  litem  of  an  infant.  (^Knatchbull  v.  Awle,  it.  R., 
1  Ch.  D.  604;  24  W.  R.  629.  See,  too,  Fryer  v.  Wiseman,  46 
L.  J.,  Ch.  199;  33  L.  T.  779;  24  W.  R,  205.) 

Leaye  to  nae  affidavits  has  been  refused  in  an  action  to  prove  No  affidavits 
a  win  in  solemn  form,  although  the  parties  cited  had  not  ap-  in  probaie 
peued.    (Cook  v.  Tomlinson,  24  W.  R.  851.)  J^JJJ^"* ~°- 

The  Chancery  Dirision  has,  when  consent  to  use  affidavits  q^^  ,^f^ 
appeared  to  have  been  improperly  withheld,  ordered  the  party  non-conaent 
withholding  consent  to  pay  the  eosts  of  an  unsuccessful  appU-  in  Chancery 
cation  by  &e  other  party  for  leave  to  use  them.    (^Patterson  ^^i**®"* 
V.  Wooler(2),  L.  R.,  2  Ch.  D.  586;  45  L.  J.,  Ch.  274;  84  L.  T. 
415;  2^4  W.  R.  455.) 
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Erklenoeoa 
motion,  Ik. 
byalBdATtt. 


Futjnotto 

b6cnM»- 

ezandned. 


2.  Upon  an  J  motion,  petition  or  snmmonfl,  eridenee 
msj  be  given  by  affidavit;  but  the  ooart  or  a  judge  maj, 
on  the  application  of  either  party,  order  the  atteodanoe 
for  cro68-examination  of  the  person  making  any  snch 
affidavit. 

The  applications  within  this  role  are  employed  to  inToke  most 
of  the  statatoiy  joriedictioii  of  the  former  Court  of  Chancerj 
now  assigned  to  the  Chancery  Dirision  by  sect  34  of  the  Act  of 
1878. 

This  power  to  order  a  cross-examination  is  not  to  be  nsed  for 
the  cross  examination  of  one  who  is  a  party  to  the  matter  in 
qnestion.  (Per  lindley,  J.,  at  chambers,  in  Starer  t.  Simwunu^ 
Bitt  p.  113.) 

Under  this  rale  depositions  may  be  filed,  though  not  in  the 
handwriting  of  the  examiner  (see  15  &  16  Vict  c.  68,  a.  32),  if 
they  hare  been  taken  down  in  the  presenoeof  the  parties,  and  oer^ 
tified  by  the  examiner.  (Bolton  r.  Bolton,  L.  B^  2  Ch.  D.  217; 
84  L.  T.  123;  24  W.  B.  426.) 


HeuMj  ex- 
cluded fhmi 
aflldaTits. 


CMtL 


Examination 
befoie  offlonr 
of  ooort,  bj 
Older. 


3.  Affidavits  shall  be  confined  to  snch  facts  as  the 
witness  is  able  of  his  own  knowledge  to  prove,  except 
on  interlocutory  motions,  on  which  statements  as  to 
his  belief,  with  the  grounds  thereof^  may  be  admitted. 
The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay,  or  argumentative  matter, 
or  copies  of  or  extracts  from  documents,  shall  be  paid 
by  the  party  filing  the  same. 

4.  The  court  or  a  judge  may,  in  cause  or  matter 
where  it  shall  appear  necessary  for  the  purposes  of 
justice,  make  any  order  for  the  examination  upon  oath 
before  any  officer  of  the  court,  or  any  other  person  or 
persons,  and  at  any  place,  of  any  witness  or  p^rsiMiy 
and  may  order  any  deposition  so  taken  to  be  filed  in 
the  court,  and  may  empower  any  "party  to  any  snch 
cause  or  matter  to  give  such  deposition  in  evidence 
therein  on  such  terms,  if  any,  as  the  court  or  a  judge 
may  direct 

It  is  oonceiyed  that  this  role  (which  is  an  extension  of  seel  46 
of  the  C.  L.  P.  Act,  1864,  as  to  whidi  see  Morgan  t.  Alewander, 
L.  R.,  10  C.  P.  184),  does  not  apply  to  oommiasions  issued  to 
persons  to  take  endenoe  in  places  bejond  the  jnrisdictioB, 
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Ord, 

ORDER  XXXVnL  txxyul 

Eyidsnce  by  Affidavit. 

1.  Within  fourteen  dajs  sflter  a  consent  for  taking  TimefAruung 
evidence  by  affidavit  as  between  the  plaintiff  and  the  jSS'tm?'  ^^ 
defendant  has  been  given,  or  within  such  time  as  the  14  ^^ 
parties  maj  agree  npon,  or  a  judge  in  chambers  may 

allow,  the  plaintiff  shall  file  his  affidavits  and  deliver 
to  the  defendant  or  his  solicitor  a  list  thereof. 

The  consent  shonld  be  in  writing  (see  note  to  Ord.  XXXVU., 
Bole  1),  and  it  wonld  be  conyenient  for  tbe  partj  giving  notice 
of  trial  to  make  a  proposal  on  the  sabject  to  the  other  side  at 
that  time.  Whetner  the  agreement  may  refer  to  particular 
^ts  only  aeema  donhtf  ol,  hot  that  result  may  be  obtained  by  an 
order. 

2.  The  defendant  within  fourteen  days  after  delivery  By  defendant 
of  such  list,  or  within  such  time  as  the  parties  may  i4  dayt. 
agree  upon,  or  a  judge  in  chambers  may  allow,  shall 

file  his  affidavits  and  deliver  to  the  plaintiff  or  his 
solicitor  a  list  thereof. 

3.  Within  seven  days  after  the  expiration  of  the  Affldaviteia 
said  fourteen  days,  or  such  other  time  as  aforesaid,  the  '^^' 
I^aintiff  shall  file  his  affidavits  in  reply,  which  affidavits  ^  ^'^' 
shall  be  confined  to  matters  strictly  in  reply,  and  shall 
deliver  to  the  defendant  or  his  solidtCH'  a  list  thereof. 

4.  When  the  evidence  is  taken  by  affidavit,  any  citMe^sxami- 
party  desiring  to  cross-examine  a  deponent  who  has  JjSSIent. 
made  an  affidavit  filed  on  behalf  of  the  opposite  party, 

may  serve  upon  the  party  by  whom  such  affidavit  has 
been  filed,  a  notice  in  writing,  requiring  the  production 
of  the  deponent  for  cross-examination  before  the  court 
at  the  trial,  such  notice  to  be  served  at  any  time  before  Kotiee  for 
the  expiration  of  fourteen  days  next  after  the  end  of  SSJ^SIt"  ^ 
the  time  allowed  for  filing  affidavits  in  reply,  or  within  14  ^,, 
such  time  as  in  any  case  the  court  or  a  judge  may 
specially  appoint;  and  unless  such  deponent  is  produced 
accordingly,  his  affidavit  shall  not  be  used  as  evidence 
unless  by  the  special  leave  of  the  court.    The  partr 
producing  such  deponent  for  cross-examination  shall 
not  be  entitled  to  demand  the  expenses  thereof  in  the 
first  instance  from  the  party  requiring  such  production. 

The  practice  under  Ch.  C.  Ord.  XIX.,  Rule  9,  was  that  at  least 
fnrtj-eight  hoars'  notice  shonld  be  giren  of  an  intention  to  gtobs- 
«uu&i]ie,and  tbe  cn)a»-ezamination  took  place  beforean examiner 
and  not  the  oonrt. 

l2 
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Ords. 
XXXVIII., 
XXX1X._ 

Crofl8-exa- 

mlnation  of 
deponent. 


6.  The  party  to  whom  such  notice  as  is  mentioned 
in  the  last  preceding  rule  is  given,  shall  be  entitled 
to  compel  the  attendance  of  the  deponent  for  cross- 
examination  in  the  same  way  as  he  might  compel  the 
attendance  of  a  witness  to  be  examined. 


Printing  of  6.  When  the  evidence  in  any  action  is  under  this 
•ffldarit.  order  taken  by  affidavit,  such  evidence  shall  be  printed. 
Time  for  and  the  notice  of  trial  shall  be  given  at  the  same  time  or 
noticeof  trial,  ^jmeg  ^fter  the  close  of  the  evidence  as  in  other  cases  is 
by  these  rules  provided  after  the  dose  of  the  pleadings. 

For  further  rales  as  to  printing  affidavits,  see  R.  S.  C.  (Costs), 
Ords.  I.— III.,  p.  370. 

An  affidavit  taken  by  a  judge's  order  after  notice  of  trial  mmy 
be  nsed.  (  Waring  r,  Lacey,  24  W.  R.  318.)  As  to  printing, 
see  Re  Watts*  Estate,  84  L.  T.  647. 


To  whom 
motion  is  to 
be  made. 


ORDER  XXXIX. 

Motion  fob  New  Trial. 

1.  Where,  in  an  action  in  the  Queen's  Bench, 
Common  Pleas,  or  Exchequer  Division,  there  has 
heen  a  trial  hy  a  jury,  any  application  for  a  new  trial 
shall  he  to  a  divisional  court.  And  where  the  trial 
has  heen  by  a  judge  without  a  jury,  the  application 
for  a  new  trial  shall  be  to  the  Court  of  Appeal.* 

See  note  to  next  rale  and  to  Ord.  LVIIa.,  p.  252. 


Time  within 
vrhich  moUon 
must  be 
made. 


la.  Applications  for  new  trials  shall  be  by  motion 
calling  on  the  opposite  party  to  show  cause  at  the 
expiration  of  eight  days  from  the  date  of  the  order, 
or  so  soon  after  as  the  case  can  be  heard,  why  a  new 
trial  should  not  be  directed.  Such  motion  shall  be 
made  within  the  times  following,  unless  the  court  or 
a  judge  shall  enlarge  the  time  : — 

An  application  to  a  divisional  court  for  a  new 
trial,  if  the  trial  has  taken  place  in  London  or  West- 
minster, shall  be  made  within  four  days  after  the  trial, 
or  on  the  first  subsequent  day  on  which  a  divisional 
court  to  which  the  application  may  be  made  shall 
have  actually  sat  to  hear  motions.  If  the  trial  has 
taken  place  elsewhere  than  in  London  or  Middlesex, 


•  SatwHtotea,  togeUier  with  Rola  la,  for  the  focmer  Bale  1, 1^  B.  8.  (X, 
Dec.  1676,  Rules,  ft,  6,  p.  668. 
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the  motion  shall  be  made  within  the  first  four  dajs  of       Ord. 
the  next  following  sittings,*  L 

These  mles  (1  and  la)  differ  from  the  former  rale,  for  which 
they  are  sabstitnted,  in  the  following  particalars:  — 

(L)  A  motion  for  a  new  trial,  where  the  canse  has  'been  heard 
br  a  jadge  witboat  a  jnrj,  is  now  to  be  made  direct  to  the  Coort 
of  Appeal  and  not  to  a  divisional  coart,  as  before. 

(iL)  An  alteration  is  made  in  the  time  within  which  a  motion 
for  a  new  trial  ma^  be  made  to  a  divisional  court  The  former 
mle  allowed  it  *' within  fonr  days  after  the  trial,  if  the  divisional 
conrt  is  then  sitting,  or  within  the  first  four  days  after  the  com- 
mencement of  the  sitting  next  after  the  trial,  or  within  sach 
extended  time  as  the  coort  or  a  jndge  may  allow." 

Upon  these  words,  in  the  case  of  Hallunu  v.  Hills  (24  W.  R. 
956),  it  was  decided  by  the  Conrt  of  Appeal  that  "  fonr  days  " 
meant  "  fonr  days  on  which  the  divisional  court  was  actually 
sitting."  In  the  new  rule  the  words  have  been  altered.  New 
trials  in  assize  cases  may  now  be  made  within  the  first  four  days 
of  the  next  sittings  after  the  verdict;  while  in  town  cases'it 
would  seem  that  a  person  wishing  to  move  for  a  new  trial  will 
have  at  least  a  minimum  of  four  days  in  which  to  move.  The 
effect  of  the  alternative  words,  however,  would  seem  to  be  to  give 
five  days  for  all  such  motions,  as  the  omission  of  the  words  "  if 
the  divisional  court  is  then  sitting"  appears  to  allow  the  alter- 
natire  to  be  acted  upon  in  all  cases. 

The  time  within  which  a  motion  for  a  new  trial  may  be  made 
direct  to  the  Conrt  of  Appeal  is  left  to  be  governed  by  the  rules 
in  Ord.  LVIII.,  Rule  15,  p.  269,  post;  and  as  it  would  be  an 
^peal  from  a  final  and  not  an  interlocutory  judgment,  the 
motion  may  be  at  any  time  within  one  year. 

This  mle  does  not  apply  to  trial  by  referee;  and  by  sect  1  of 
the  C.  Lw  P.  Act,  1854,  a  verdict  given  by  a  judge  without  a 
jury  cannot  be  questioned  upon  the  ground  of  being  against  the 
weight  of  evidence.  In  the  Conrt  of  Chancery  a  similar  remedy 
to  new  trial  was  obtained  by  appealing— a  divergence  of  practice 
which  this  mle  appears  to  keep  up. 

The  time  allowed  for  moving  is  more  equitable  than  under 
R.  G.  H.  T.  1853,  Rale  60,  which  obliged  the  motion  to  be 
made  daring  the  term  in  which  the  cause  was  tried,  though  the 
trial  might  even  be  on  the  last  day  of  term. 

When  a  new  trial  motion  and  a  motion  for  judgment  are 
argued  together,  it  is  believed  to  have  been  held  that  the  party 
moving  for  judgment  should  begin. 

2.  A  copy  of  snch  order  shall  be  served  on  the  service  of 
opposite  party  within  fonr  days  from  the  time  of  the  ^^^^^  **"'•'• 
same  being  made.  *  ^^^ 

3.  A  new  trial  shall  not  be  granted  on  the  ground  Bestrietiona 
of  misdirection  or  of  the  improper  admission  or  rejection  ofnew'trtai. 
of  evidence,  nnless  in  the  opinion  of  the  court  to  which 

the  application  is  made  some  substantial  wrong  or 

•  SabsMtated.  together  with  Bole  1,  for  the  former  Rale  1,  by  R.  &  C,  Dee. 
187S,  Bales  6,  •,  p.  WB. 
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17ew  trial  on 
Any  one 
qoeBtioD. 


Order  to 
•bow  cante 
tote  stay. 


miscarriage  lias  been  thereby  occasioned  in  the  trial 
of  the  action ;  and  if  it  appear  to  such  court  that  such 
wrong  or  miscarriage  affects  part  only  of  the  matter 
in  controversy,  the  court  may  give  final  judgment  as 
to  part  thereof,  and  direct  a  new  trial  as  to  the  other 
part  only. 

Fonnerly  a  miadirectioii  on  the  main  issne  gave  a  right  to  a 
new  trial,  bnt,  on  a  ooUateral  point,  the  new  trial  was  not 
granted  unless  injustice  had  been  done  by  the  misdirection. 
(Chit.  Arch.  Pr.  rol.  i.  p.  1519,  ed.  12.)  Where  eridenoe  had 
been  improperly  admitted  or  rejected,  the  new  trial  was  granted, 
miless  it  was  clear  that  the  result  could  not  have  been  affected 
—an  opposite  presumption  to  that  adopted  by  this  mle.  (Taylor 
on  Eyidence,  toI.  ii.  p.  1697,  ed.  6.) 

4.  A  new  trial  may  be  ordered  on  any  question  in 
an  action,  whatever  be  the  grounds  for  the  new  trial, 
without  interfering  with  the  finding  or  decision  upon 
any  other  question. 

See  Marth  t.  Isaaety  45  L.  J.,  C.  P.  505. 

5.  An  order  to  show  cause  shall  be  a  stay  of  pro* 
ceedings  in  the  action,  unless  the  court  shall  order 
that  it  shall  not  be  so  as  to  the  whole  or  any  part  of 
the  action. 


ORDER  XL. 

Motion  fob  Judgment. 

jadgment  by       1.  Except  where  by  the  act  or  by  these  rules  it  is 
TOuItherwS  provi*lcd  ^^^  judgment  may  be  obtained  in  any  other 
pTOTided.        manner,  the  judgment  of  the  court  shall  be  obtained 
by  motion  for  judgment. 


Kotloe  to  op- 
posite partr 
where  leave 


2.  Where  at  the  trial  of  an  action  the  judge  or  a 
referee  has  ordered  that  any  judgment  be  entered 
subject  to  leave  to  move,  the  party  to  whom  leave  has 
been  reserved  shall  set  down  the  action  on  motion  for 
judgment,  and  give  notice  thereof  to  the  other  parties 
within  the  time  limited  by  the  judge  in  reserving 
leave,  or  if  no  time  has  been  limited,  within  ten  days 
after  the  trial.  The  notice  of  motion  shall  state  the 
grounds  of  the  motion  and  the  relief  sought^  and  that 
the  motion  is  pursuant  to  leave  reserved. 

"Lea^e  to  moTe"  would  seem  to  be  now  obsolete.  (See 
sect.  17  of  the  Appellate  Jurisdiction  Act,  1876,  p.  114,  mmU; 
Ord.  XXXVL,  Bnle  22a,  p.  212,  ante.) 
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3.  Where  at  the  trial  of  an  action  the  judge  or     Oi^^^ 
referee  abstains  from  directing  anj  judgment  to  be  Nouoe  to  op- 
entered,  the  phiintifT  maj  set  down  the  action  on  ^i|^^^ 
motion  for  judgment.    If  he  does  not  so  set  it  down  tot^ere- 
and  giye  notice  thereof  to  the  other  parties  within  ten  *"^*^ 
dajs  after  the  trial,  any  defendant  maj  set  down  the 

action  on  motion  for  judgment  and  give  notice  thereof 
to  the  other  parties. 

4.  Where,  at  or  after  the  trial  of  an  action  hj  a  jury,  Motion  to  Mt 
the  judge  has  directed  that  any  judgment  be  entered,  S^i^tmd 
anj  partj  may,  without  any  leave  reserved,  apply  to  »t  trui  before 
set  aside  such  judgment  and  enter  any  other  judgment,       ' 

on  the  ground  that  the  judgment  directed  to  be  entered 
is  wrong  by  reason  of  the  judge  having  caused  the 
finding  to  be  wrongly  entered  with  reference  to  the 
finding  of  the  jury  upon  the  question  or  questions 
submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action  before  a  orjodgoi 
jac%e,  the  judge  has  directed  that  any  judgment  be 
entered,  any  party  may,  without  any  leave  reserved, 
^ply  to  set  aside  such  judgment  and  to  enter  any 
other  judgment,  upon  the  ground  that,  upon  the  find- 
ing as  entered,  the  judgment  so  directed  is  wrong. 

An  application  under  this  rule  shall  be  to  the  Court  ToCoartot 
of  Appeal*  ^9^^ 

Tht  seooDd  danM  of  ibis  mle  is  sabstiitated  for  the  fbnner 
Bole  6  flo  far  as  relatflB  to  trial  befSra  a  judge,  that  rule  now 
leferrinff  only  to  trial  before  a  referee. 

The  last  clanae  of  the  nde  is  new,  and  is  issned  for  the 
purpose  of  carrjring  ont  the  Appellate  Jnrisdiction  Act,  1876, 
8^  17  (p.  114,  tHite),  under  which,  in  many  cases,  a  single  jndge 
is  now  to  have  the  power  fonnerly  possessed  only  by  a  din- 
sional  court ;  and  the  qnasi-appeal  in  such  cases  to  that  court  is 
abolished. 

5.  Where  at  the  trial  of  an  action  [the  jf^dge  or\\  a  Begare> 
referee  has  directed  that  any  judgment  be  entered,  any  ~' 
party  may,  without  any  leave  reserved,  move  to  set 
aside  such  judgment,  and  to  enter  any  other  judgment, 
on  the  ground  that  upon  the  finding  as  entered  the 
judgment  so  directed  is  wrong. 

[6.  Time  for  motion  under  Rules  4  and  5,  An- 
nulled, B.  S.  C,  December,  1876,  Rule  7,  p.  558.] 

See  Ord.  XXXIX.,  Rule  1,  and  note.  The  limit  of  time  now 
woold  seem,  in  the  case  of  trial  before  jndge  or  jury,  to  be  that 


•  Sobstttotad  for  the  tormet  Rale  4,  by  &  S.  C,  Dec,  1876,  Bale  7,  p.  MS. 
t  IkcM  wwda  An  repaatod  Iqr  B.  S.  O,  Dec,  1676,  Bole  7. 


224 


ORD.  XL.  MOTIOK  FOB  JUDGMENT. 


Ord.XL, 


Kotlon  for 
Judf^ment 
where  lasaes 
ordered  to  be 
tried. 


Where  some 
only  of  fBsaep 
have  been 
tried. 


Limitation  of 
time  for 
motion  for 
Jadgmeat. 


giren  in  appeals  generally  by  Ord.  LVIII.,  Rales  10, 15  (pp.  257, 
259,  post).  The  effect  of  annalling  this  mie  appears  to  be  that 
a  motion  to  set  aside  the  judgment  of  a  referee  is  no  longer  aa 
order  to  show  cause,  and  maj  be  made  ¥dthin  some  time  on- 
limited  by  these  roles. 

7.  Where  issues  have  been  ordered  to  be  tried,  or 
issues  or  questions  of  fact  to  be  determined  in  anj 
manner,  the  plaintiff  may  set  down  the  action  on 
motion  for  judgment  as  soon  as  such  issues  or  questions 
have  been  determined.  If  he  does  not  so  set  it  down, 
and  give  notice  thereof  to  the  other  parties  within 
ten  days  after  his  right  so  to  do  has  arisen,  then  after 
the  expiration  of  such  ten  days  any  defendant  may  set 
down  the  action  on  motion  for  judgment^  and  give 
notice  thefeof  to  the  other  parties. 

8.  Where  issues  have  been  ordered  to  be  tried,  or 
issues  or  questions  of  fact  to  be  determined  in  any 
manner,  and  some  only  of  such  issues  or  questions  of 
fact  have  been  tried  or  determined,  any  party  who  con<» 
siders  that  the  result  of  such  trial  or  determination 
renders  the  ti*ial  or  determination  of  the  others  of  them 
unnecessary,  or  renders  it  desirable  that  the  trial  or 
determination  thereof  should  be  postponed,  may  apply 
to  the  court  or  a  judge  for  leave  to  set  down  the  action 
on  motion  for  judgment,  without  waiting  for  such  trial 
or  determination.  And  the  court  or  j udge  may,  if  satis* 
lied  of  the  expediency  thereof,  give  such  leave,  upon 
such  terms,  if  any,  as  shall  appear  just,  and  may  give 
any  directions  which  may  appear  desirable  as  to  post- 
poning the  trial  of  the  other  questions  of  fact. 

9.  No  action  shall,  except  by  leave  of  the  court 
or  a  judge,  be  set  down  on  motion  for  judgment  after 
the  expiration  of  one  year  from  the  time  when  the 
party  seeking  to  set  down  the  same  first  became 
entitled  so  to  do. 


Postponing  of 
Judgment. 


10.  Upon  a  motion  for  judgment,  or  for  a  new.tria], 
the  court  may,  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  ques- 
tions in  dispute,  or  any  of  them,  or  for  awarding  any 
relief  sought,  give  judgment  accordingly,  or  may,  if  it 
shall  be  of  opinion  that  it  has  not  sufficient  materials 
before  it  to  enable  it  to  give  judgment,  direct  the 
motion  to  stand  over  for  further  consideration,  and 
direct  such  issues  or  questions  to  be  tried  or  deter- 
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mined,  and  such  acconnts  and  inquiries  to  be  taken  and     j-^^i 
made  as  it  msy  think  fit.  *- — 


11.  Any  party  to  an  action  may  at  any  stage  thereof  Anticipatory 
apply  to  the  court  or  a  judge  for  such  order  as  he  may,  1"***°*^^ 
upon  any  admissions  of  fact  in  the  pleadiugs,  be  en- 
titled to,  without  waiting  for  the  determination  of  any 
other  question  between  the  parties.  The  foregoing 
rules  of  this  order  shall  not  apply  to  such  applications, 
but  any  such  application  may  be  made  by  motion,  so 
soon  as  the  right  of  the  party  applying  to  the  relief 
claimed  has  appeared  from  the  pleadings.  The  court 
or  a  judge  may,  on  any  such  application,  give  such 
relief,  subject  to  such  terms,  if  any,  as  such  court  or 
judge  may  think  fit. 

A  motion  under  this  mle  has  been  allowed  to  be  heard  against  irotion  for, 
one  defendant,  together  with  a  motion  against  other  defendants  heard  with 
who  were  in  default  for  not  pleading.    {JBridton  t.  Smith,  24  ^^^  °^"®»' 
W.  R  392.) 

An  order  will  be  made,  nnder  this  rule,  for  'an  inquiry  as  to  Ordered  in 
parties  interested,  when  in  a  partition  action  the  defendant  by  partition 
his  defence  admits  the  plaintifPs  title  as  shown  in  his  statement  *^^^°* 
of  daim.    iOilhert  v.  Smith,  L.  R.,  2  Ch.  D.  (C.  A.)  686;  45 
L.  X,  Ch.  614;  35  L.  T.  43;  24  W.  R.  668;  Bennett  v.  Moore. 
L.  R.,  1  Ch.  D.  692;  45  L,  J.,  Ch.  276  ;  24  W.  R,  690.) 

For  other  cases  in  which  the  rule  has  been  acted  upon,  see  in  other 
Tmrqitand  v.  WiUon,  L.  R.,  1  Ch.  D.  85;  45  L.  J.,  Ch.  104;  24  cMes. 
W.  R.  56;  Ram$ayy,  Meade,  L.  R.,  1.  Ch.  D.  463;  45  L.  J.,Ch. 
489;  33  L.  T.  803;  24  W.  R.  246. 

A  claim  for  dismissal  for  want  of  prosecution  is  not  within  want  of 
this  rule.   (i^t(m  t.  Xi^^oit,  L.  R.,  8  Ch.  D.  798;  24W.R.962.)  proeecation 

this  rule. 
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Entry  op  Jubgmewt. 

L  Every  judgment  shall  be  entered  by  the  proper  Entiyof 
officer  in  the  book  to  be  kept  for  the  purpose.     The  ^^f^^^ 
party  entering  the  judgment  shall  deliver  to  the  officer 
a  copy  of  the  whole  of  the  pleadings  in  the  action  other 
than  any  petition  or  summons;  such  copy  shall  be  in 
print,  except  such  parts  (if  any)  of  the  pleadings  as 
are  by  these  rules  permitted  to  be  written:  provided 
that  no  copy  need  be  delivered  of  any  pleading  a  copy 
of  which  has  been  delivered  on  entering  any  previous 
j  adgment  in  such  action.   The  forms  in  Appendix  (D.)*  •  Page  sm. 
hereto  may  be  used,  with  such  variations  as  circum- 
stances may  require. 

l5 
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TT.I .  TT.n 

Dace  -if  <!ntz7 

wbere  judg- 


Data  of 

in 


Entry  ot 
judgment 
apon  filing 
adUnTit. 


Entrr  at 

juiiicnKiit 

ttpunofrti- 


iflnaL 


2.  Where  anj  judgment  is  pronoiineed  bj  the  eoort 
or  a  judge  in  ooort^  the  entiy  of  the  judgment  shail  be 
dated  as  of  the  daj  in  which  such  judgment  is  pro- 
nounced, and  the  judgment  shall  take  effect  from  that 
date. 

3.  In  all  cases  not  within  the  last  preceding  mley 
the  entnr  of  judgment  shall  be  dated  as  of  the  daj  on 
which  the  requisite  documents  are  left  with  the  proper 
officer  for  the  purpose  of  such  entry,  and  the  judgment 
shall  take  effect  from  that  date. 

4.  Where  under  the  act  or  these  rules,  or  otherwise, 
it  is  provided  that  anj  judgment  may  be  entered  or 
signed  upon  the  filing  of  any  affidavit  or  production  of 
any  documeut,  the  officer  shall  examine  the  affidavit 
or  document  produced,  and  if  the  same  be  regular  and 
contain  all  that  is  by  law  required  he  shall  enter  judg- 
ment accordingly. 

6.  Where  by  the  act  or  these  rules,  or  otherwise^ 
any  judgment  may  be  entered  pursuant  to  any  order 
or  certificate,  or  return  to  any  writ,  the  producticm  of 
such  order  or  certificate  sealed  with  the  seal  of  the 
court,  or  of  such  return,  shall  be  a  sufficient  authority 
to  the  officer  to  enter  judgment  accordingly. 

The  certificate  referred  to  is  that  given  by  the  aaBociate  imdcr 
Ord.  XXXYL,  Roles  23,  25  (p.  212),  which  is  in  the  place  of 
the  poitea  at  common  law. 

6.  Any  judgment  of  nonsuit,  unless  the  court  or  a 
judge  otherwise  directs,  shall  have  the  same  effect  aa 
a  judgment  upon  the  merits  for  the  defendant;  but  in 
any  case  of  mistake,  surprise,  or  accident,  any  judg* 
ment  of  nonsuit  may  be  set  aside  on  such  terms,  as  to 
payment  of  costs  and  otherwise,  as  to  the  court  or  a 
judge  shall  seem  just. 

Formerly  a  nonmiit  was  no  bar  to  a  fntare  action. 


For 
of 


ORDER  XLH. 

£xscimoN. 

L  A  judgment  lor  the  recovery  by  or  payment  to 
any  person  of  money  may  be  enforced  by  any  of  the 
VMMles  by  whidi  a  judgment  or  decree  for  the  payment 
of  money  of  any  court  whose  jurisdiction  is  tnuuibrred 
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bj  the  said  act  might  have  been  enforced  at  the  time    Qy^ixm. 
of  the  passing  thereof. 

2.  A  judgment  for  the  payment  of  money  into  coart  ^or  iMyment 
may  be  enforced  by  writ  of  seqaestration,  or  in  cases  ^^  ®**^ 
in  which  attachment  is  authorized  by  law,  by  attach- 
ment. 

S«e  net  2  of  tke  Debton  Act,  1869,  '<  Sabdatrnff  Procedure,"  * 

IV.    Ajb  to  writ  of  aeqaestration,  aee  farther,  Ord.  XLVIL9 
p.  237. 

3.  A  judgment  for  the  recovery  or  for  the  deK very  For  netrntj 
of  the  possession  of  land  may  be  enforced  by  writ  of  ^  **°** 
possession. 

As  to  this  writ  see  Ord.  XLVUL,  p.  2SS,pott. 

4.  A  judgment  for  the  recovery  of  any  property  Forreoorvy 
other  than  land  or  money  may  be  enforced : —  otiJ»  tSn 

By  writ  for  delivery  of  the  property.  i»nd  or 

By  writ  of  attachment.  mooej. 

By  writ  of  sequestration. 

Aa  to  writ  of  for  dellTery,  see  Ord.  XLDL,  p.  288;  and  for  writ 
of  attachment,  see  Ord.  XLIV.,  p.  282. 

5.  A  judgment  requiring  any  person  to  do  any  act  AttachmAt. 
other  than  the  payment  of  money,  or  to  abstain  from 

doing  anything,  may  be  enforced  by  writ  of  attach- 
ment^ or  by  committal. 

Attachment  may  be  ordered,  althoogfa  the  notice  of  motion 
tor committBl only.    (Pipery.Piper,W.N,  1876,^,202,) 


6.  In  these  rules  the  term ''  writ  of  execution  "  shall  Mentor  ot 
DMslnde  writs  of  fieri  facias,  capias,  elegit,  sequestration,  l^^»^  ^^^ 
and  attachment,  and  all  subsequent  writs  that  may  issue 

ibr  giving  effect  thereto.  And  the  term  "  issuing  exe* 
cation  against  any  party "  shall  mean  the  issuing  of 
any  such  process  against  his  person  or  property  as 
under  the  preceding  rules  of  this  order  shall  be  ap- 
plicable to  the  case. 

7.  Where  a  judgment  is  to  the  eflect  that  any  party  Bzecation  of 
is  entitled  to  any  relief  subject  to  or  upon  the  fulfil-  ^^^^ 
ment  of  any  condition  or  contingency,  the  party  so 
entitled  may,  upon  the  fulfilment  of  tiie  condition  or 
contingency,  and  demand  made  upon  the  party  against 

whom  he  is  entitled  to  relief,  apply  to  the  court  or  a 
judge  for  leave  to  issue  execution  against  such  party. 
And  the  oonrt  or  judge  may,  if  satL^ed  that  the  right 
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xl?'mji        ^*  Where  any  judgment  is  pronoanced  by  the  court 
• — '-  or  a  judge  in  court,  me  entry  of  the  judgment  shall  be 

5jS«''jai^^  ^^  ^  ^^  ^^^  ^J  ^^  which  such  judgment  is  pro- 
mentin  Bounced,  aud  the  judgment  shall  take  effect  &om  that 
~^  date. 

Date  of  entry      3.  In  all  cases  not  within  the  last  preceding  rule, 

in  other  cases.  ^^  entry  of  judgment  shall  be  dated  as  of  the  day  on 

which  the  requisite  documents  are  left  with  the  proper 

officer  for  the  purpose  of  such  entry,  and  the  judgment 

shall  take  effect  from  that  date. 

Entiy  of  4.  Where  under  the  act  or  these  rules,  or  otherwise, 

Qponflu!^  i^  is  provided  that  any  judgment  may  be  entered  or 
affidavit.  signed  upon  the  filing  of  any  affidavit  or  production  of 
any  document,  the  officer  shall  examine  the  affidavit 
or  document  produced,  and  if  the  same  be  regular  and 
contain  all  that  is  by  law  required  he  shall  enter  judg- 
ment accordingly. 

Entry  of  6.  Where  by  the  act  or  these  rules,  or  otherwise^ 

umIS^Ju-     ^^y  judgment  may  be  entered  pursuant  to  any  order 

flcate,d^       or  certificate,  or  return  to  any  writ,  the  production  of 

such  order  or  certificate  sealed  with  the  seal  of  the 

court,  or  of  such  return,  shall  be  a  sufficient  authority 

to  the  officer  to  enter  judgment  accordingly. 

The  certificate  referred  to  is  that  given  by  the  anociate  under 
Ord.  XXXVI.,  Roles  23,  25  (p.  212),  which  is  in  the  pUuse  of 
the  poitea  at  common  law. 

Judgment  of  6.  Any  judgment  of  nonsuit,  unless  the  court  or  a 
DonsaitflnaL  JQ(jge  otherwise  directs,  shall  have  the  same  effect  as 
a  judgment  upon  the  merits  for  the  defendant;  but  ia 
any  case  of  mistake,  surprise,  or  accident,  any  judg- 
ment of  nonsuit  may  be  set  aside  on  such  terms,  as  to 
payment  of  costs  and  otherwise,  as  to  the  court  or  a 
judge  shall  seem  just. 

Formerly  a  nonsnit  was  no  bar  to  a  fatnre  action. 


ORDER  XLH. 

Execution. 


ForreooTeiy       1.  A  judgment  for  the  recovery  by  or  payment  to 

0  woney,      ^^^  person  of  money  may  be  enforced  by  any  of  the 

modes  by  which  a  judgment  or  decree  for  the  payment 

of  money  of  any  court  whose  jurisdiction  ia  transferred 
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bj  the  said  act  might  have  been  enforced  at  the  time    Ord,TLiL 
of  the  passing  thereof. 

2.  A  judgment  for  the  payment  of  money  into  court  For  pnyment 
maj  be  enforced  by  writ  of  sequestration,  or  in  cases  *"***  **'*^ 
in  which  attachment  is  authorized  by  law,  by  attach- 
ment. 

See  net  2  of  tke  Debton  Act,  1869, "  Snbdsting  Procedizre/'  * 

IV.  Ajb  to  writ  of  aeqaeBtration,  see  further,  Ord.  XLYILf 
p.  237. 

3.  A  judgment  for  the  recovery  or  for  the  delivery  Forreoorciy 
of  the  possession  of  land  may  be  enforced  by  writ  of  ^  **™^ 
possession. 

As  to  this  writ  see  Ord.  XLVm.,  p.  2SS,pott. 

4.  A  judgment  for  the  recovery  of  any  property  Forreoorvy 
other  than  land  or  money  may  be  enforced : —  StiwtSiin 

By  writ  for  delivery  of  the  property.  land  or 

By  writ  of  attachment.  °*«*^- 

By  writ  of  sequestration. 

As  to  writ  of  for  deliTery,  see  Ord.  XUX^  p.  288;  and  for  writ 
of  Attachment,  see  Ord.  XLIV.,  p.  232. 

5.  A  judgment  requiring  any  person  to  do  any  act  Attachmsnt. 
other  than  the  payment  of  money,  or  to  abstain  from 

doing  anything,  may  be  enforced  by  writ  of  attach- 
ment, or  by  committal. 

Attachment  may  be  ordered,  althoagh  the  notice  of  motion 
aaks  fior  cooimittal  only.    (^P^  t.  Piper,  W.  N.  1876,  p.  202.) 

6.  In  these  rules  the  term  "  writ  of  execution  "  shall  Meaning  of 
indnde  writs  of  fieri  facias,  capias,  elegit,  sequestration,  ^!j^»'  ^^ 
and  attachment,  and  all  subsequent  writs  that  may  issue 

for  giving  effect  thereto.  And  the  term  ''  issuing  exe* 
cution  against  any  party''  shall  mean  the  issuing  of 
any  such  process  against  his  person  or  property  as 
under  the  preceding  rules  of  this  order  shall  be  ap- 
plicable to  the  case. 

7.  Where  a  judgment  is  to  the  effect  that  any  party  Bz«cQtkm  of 
IB  entitled  to  any  relief  subject  to  or  upon  the  fulfil-  j^S^^^ 
ment  of  any  condition  or  contingency,  the  party  so 
entitled  may,  upon  the  fulfilment  of  tiie  condition  or 
contingency,  and  demand  made  upon  the  party  against 

whom  he  is  entitled  to  relief,  apply  to  the  court  or  a 
judge  for  leave  to  issue  execution  against  such  par^. 
And  the  court  or  judge  may,  if  satisfied  that  the  right 


228  ORD.  XLn.  EXECUTION. 

ord.  xLu.  to  relief  has  arisen  according  to  the  terms  of  the 
judgmeDt,  order  that  execution  issue  accordingly,  or 
maj  direct  that  any  issue  or  question  necessary  for 
the  determination  of  the  rights  of  the  parties  be  tried 
in  any  of  the  ways  in  which  questions  arising  in  an 
action  may  be  tried. 

Execotton  8.  Where  a  judgtnent  is  against  partners  in  the  name 

jjljinst  part-    ^f  ^jjg  flpjj^^  executiou  may  issue  in  manner  following: 

(a.)  Against  any  property  of  the  partners  as  such; 
(5.)  Against  any  person  who  has  admitted  on  the 

pleadings  that  he  is,  or  has  been  adjudged 

to  be  a  partner; 
(c.)  Against  any  person  who  has  been  served,  as 

a  partner,  with  the  writ  of  summons,  and 

has  failed  to  appear: 
If  the  party  who  has  obtained  judgment  claims  to  be 
entitled  to  issue  execution  against  any  other  person  as 
being  a  member  of  the  firm,  he  may  apply  to  the  court 
or  a  judge  for  leave  so  to  do  ;  and  the  court  or  judge 
may  give  such  leave  if  the  liability  be  not  disputed,  or 
if  such  liability  be  disputed,  may  order  that  the  liability 
of  such  person  be  tried  and  determined  in  any  manner 
in  which  any  issue  or  question  in  an  action  may  be 
tried  and  determined. 

By  Ord.  XVX,  Rnle  10,  p.  156,  pfutnen  may  sae  and  be  soed 
in  the  names  of  their  firm. 

prodaction  of  9.  No  writ  of  execution  shall  be  issued  without  the 
bef^taroe  production  to  the  officer  by  whom  the  same  should  be 
of  ezccuuon.  issued  of  the  judgment  upon  which  the  writ  of  execu- 
tion is  to  issue,  or  an  office  copy  thereof,  showing  the 
date  of  entry.  And  the  officer  shall  be  satisfied  that 
the  proper  time  has  elapsed  to  entitie  the  judgment 
creditor  to  execution. 

This  is  necessary,  as  there  may  be  in  the  judgment  a  special 
order  delaying  execution,  or  something  imposed  as  a  condition 
precedent  to  tiie  issne  of  execution.    (See  Roles  7  and  16.) 

Fning  of  10.  No  writ  of  execution  shall  be  issued  without 

'^™^^*         the  party  issuing  it,  or  his  solicitor,  filing  a  praecipe 

Contents  of     for  that  purpose.     The  praecipe  shall  contain  the  tiUe 

pnodpe.         ^£  ^jjg  action,  the  reference  to  the  record,  the  date  of 

the  judgment  and  of  the  order,  if  any,  directing  the 

execution   to   be   issued,  the   names   of  the   parties 

against  whom,  or  of  the  firms  against  whose  goods,  the 

execution  is  to  be  issued,  and  shall  be  signed  by  [or  on 
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behalf  of  (a)]  the  solicitor  of  the  party  issuiog  it,  or  by    Ord.  xlii. 
the  party  issuing  it,  if  he  do  so  in  person.     The  forms 
in  Appendix  (E.)*  hereto  may  be  used,  with  such  vpageUT. 
Yariatlons  as  circumstances  may  require. 

Adapted  from  R.  O.  H.  T.  1863,  Bale  71. 

Aa  to  the  forms,  see  notes  to  Ord.  XJSlII.,  p.  179,  ante, 

11.  Eveiy  writ  of  execution  shall  be  indorsed  with  soUdtor'B 
the  name  and  place  of  abode  or  office  of  business  "todonw/on 
of  the  solicitor  actually  suing  out  the  same,  and  when  writ  of  exe- 
the  solicitor  actually  suing  out  the  writ  shall  sue  out  ^^^^>°* 

the  same  as  agent  for  another  solicitor,  the  name  and 
place  of  abode  of  such  other  solicitor  shall  also  be 
indorsed  upon  the  writ;  and  in  case  no  solicitor  shall 
be  employed  to  issue  the  writ,  then  it  shall  be  indorsed 
with  a  memorandum  expressing  that  the  same  has 
been  sued  out  by  the  plaintiff  or  defendant  in  person, 
as  the  case  may  be,  mentioning  the  city,  town  or  parish, 
and  also  the  name  of  the  hamlet,  street  and  number  of 
tlie  house  of  such  plaintiff's  or  defendant's  residence, 
if  any  such  there  be. 

Sabstantiallj  identical  with  R.  O.  H.  T.  1853,  Rnle  73. 

12.  Every  writ  of  execution  shall  bear  date  of  the  Forms, 
day  on  which  it  is  issued.  The  forms  in  Appendix  (F.)!  t  pic«  mo. 
hereto  may  be  used,  with  such  variations  as  circum- 
stances may  require. 

Identical  with  aect  123  of  the  C.  L.  P.  Act,  1852. 

« 

13.  In  every  case  of  execution  the  party  entitled  to  Ponndage 
execution  may  levy  the  poundage,  fees  and  expenses  '^^ 

of  execution,  over  and  above  the  sum  recovered. 

14.  Every  writ  of  execution  for  the  recovery  of  indonement 
money  shall  be  indorsed  with  a  direction  to  the  sheriff,  SirecuoiTto* 
or  other  officer  or  person  to  whom  the  writ  is  directed,  sheriff  to  lery 
to  levy  the  money  really  due  and  payable  and  sought  *°**"^ 

to  be  recovered  under  the  judgment,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought  to 
be  recovered,  at  the  rate  of  4/.  per  cent,  per  annum 
from  the  time  when  the  judgment  was  entered  up, 
provided  that  in  cases  where  there  is  an  agreement 
between  the  parties  that  more  than  4/.  per  cent,  inte- 
rest shall  be  secured  by  the  judgment,  then  the  indorse- 


(a)  Added,  B.  8.  C,  Jane,  1676,  Bale  17,  p.  AM. 
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1  year. 


•ak. 


ment  may  be  accordinglj  to  levy  the  amount  of  intereBt 
so  agreed. 

Bj  1  &  2  Vict,  c  1 10,  s.  17,  jndgment  d«bts  carried  interest 
at  4  per  cent  fnm  entering  np  to  satdsfadion. 

15.  Every  person  to  whom  any  sam  of  money  or 
any  costs  shall  be  payable  under  a  judgment,  shall 
immediately  after  the  time  when  the  judgment  was 
duly  entered,  be  entitled  to  sue  out  one  or  more  writ 
or  writs  of  fieri  &cias  or  one  or  more  writ  or  writs  of 
elegit  to  enforce  payment  thereof  subject  nevertheless 
as  follows : 

(a.)  K  the  judgment  is  for  payment  wi&in  a  period 
therein  meutioned,  no  such  writ  as  aforesaid 
shall  be  issued  until  after  the  expiration  of 
such  period : 
(5.)  The  court  or  judge  at  the  time  of  giving  judg- 
ment, or  the  court  or  a  judge  afterwards, 
may  give  leave  to  issue  execution  before^  or 
may  stay  execution  until  any  time  alter  the 
expiration  of  the  periods  hereinbefore  pre- 
scribed. 

By  sect  120  of  the  C.  L.  P.  Act,  1852,  and  R.  O.  H.  T.  1858, 
Bale  57,  execution  did  not  ordinarily  issne  nntil  fourteen  days, 
and  "  speedy  execation"  meant  execution  in  fonr  days.  The 
present  mle  makes  ordinary  execution  still  more  speedy,  and 
great  confidence  seems  to  be  reposed  in  parties  and  their  aoUd- 
tors  not  to  employ  the  rule  oppressively. 

16;  A  writ  of  execution  if  unexecuted  shall  remain 
in  force  for  one  year  only  from  its  issue,  unless  re- 
newed in  the  manner  hereinafter  provided ;  but  such 
writ  may,  at  any  time  before  its  expiration,  by  leave 
of  the  court  or  a  judge,  be  renewed,  by  the  party 
issuing  it,  for  one  year  from  the  date  of  such  renewal, 
and  so  on  from  time  to  time  during  the  continuance 
of  the  renewed  writ,  either  by  being  marked  with  a 
seal  of  the  court  bearing  the  date  of  the  day,  month, 
and  year  of  such  renewal,  or  by  such  party  giving  a 
written  notice  of  renewal  to  the  sheriff,  signed  by  the 
party  or  his  attorney,*  and  bearing  the  like  seal  of  the 
court ;  and  a  writ  of  execution  so  renewed  shall  have 
effect,  and  be  entitled  to  priority,  according  to  the 
time  of  the  original  delivery  thereof. 

This  and  the  following  rule  are  reproductions  of  sects.  124, 
125  of  the  C.  JL  P.  Act,  1852,  except  that  a  renewal  now  requires 
an  order. 
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17.  The  production  of  a  writ  of  execntion,  or  of    Ohlxlil 
the  notice  renewing  the  same,  purporting  to  be  marked  EridenceoP 
with  such  seal  as  in  the  last  preceding  rule  mentioned,  >«n«^*i' 
showing  the  same  to  have  been   renewed,  shall  be 
sufficient  evidence  of  its  havmg  been  so  renewed. 

18.  As  between  the  original  parties  to  a  judgment,  Time  for 
execution  maj  issue  at  any  time  within  six  years  from  ^"^^^ 
the  recovery  of  the  judgment 

This  and  the' following  mle  are  snbetitnted  for  the  fonner 
proccBS  of  reriral  under  C  L.  P.  Act,  1862,  sects.  128, 129. 

19.  Where  six  years  have  elapsed  since  the  judcc-  ExecDUon^by 
ment,  or  any  change  has  taken  place  by  death  or  other-  e  y^ 
wise  in  the  parties  entitled  or  liable  to  execution,  the  ^°^  )°^s- 
party  alleging  himself  to  be  entitled  to  execution  may  °^ 
apply  to  the  court  or  a  judge  for  leave  to  issue  execu- 
tion acoordiugly.    And  such  court  or  judge  may^  if 
satisfied  that  the  party  so  applying  is  entitled  to  issue 
execution,  make  an  order  to  that  effect,  or  may  order 

that  any  issue  or  question  necessary  to  determine  the 
rights  of  the  parties,  shall  be  tried  m  any  of  the  ways 
in  which  any  question  in  an  action  may  be  tried.  And 
in  either  case  such  court  or  judge  may  impose  such 
terms,  as  to  costs  or  otherwise,  as  shall  seem  just 

20.  Every  order  of  the  court  or  a  judge,  whether  in  Enforcement 
an  action,  cause  or  matter,  may  be  enforced  in  the  same  ^  °'^^' 
manner  as  a  judgment  to  the  same  effect 

21.  In  cases  other  than  those  mentioned  in  Bule  18  Ezecationby 
any  person  not  being  a  party  in  an  action,  who  obtains  ^<^^!aa^ 
any  order  or  in  whose  favour  any  order  is  made,  shall  original 

be  entitled  to  enforce  obedience  to  such  order  by  the  jndgmcnt 
same  process  as  if  he  were  a  party  to  the  action ;  and 
any  person  not  being  a  party  in  an  action,  against 
whom  obedience  to  any  judgment  or  order  may  be 
enforced,  shall  be  liable  to  the  same  process  for 
enforcing  obedience  to  such  judgment  or  order  as  if 
he  were  a  party  to  the  action. 

This  role  proTides  a  means  for  enforcing  an  order  to  iasne 
execution  made  nnder  Rule  19,  in  cases  where  execution  is 
desired  by  or  against  persons  other  than  the  original  parties. 

22.  No  proceeding  by  audita  querela  shall  hereafter  An<iia 
be  used  ;  but  any  party  against  whom  judgment  has  ^^^"^^ 
been  given  may  apply  to  the  court  or  a  judge  for  a  stay 

of  executicm  or  other  relief  against  such  judgment. 
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flavlngt. 


ordji.  xLii.   upon  the  ground  of  facts  which  have  arisen  too  late  to 
—^^^^'     be  pleaded  ;  and  the  court  or  judge  may  give  such 
relief  and  upon  such  terms  as  may  be  just. 

23.  Nothing  in  any  of  the  rules  of  this  order  shall 
take  away  or  curtail  any  right  heretofore  existing  to 
enforce  or  give  effect  to  any  judgment  or  order  in  any 
manner  or  against  any  person  or  property  whatsoever. 

24.  Nothing  in  this  order  shall  affect  the  order  in 
which  writs  of  execution  may  be  issued. 


Order  of 
write. 


ORDER  XLIIL 
Writs  of  Fieri  Facias  and  ELEair, 


1.  Writs  of  fieri  facias  and  of  elegit  shall  have  the 
same  force  and  effect  as  the  like  writs  have  heretofore 


Procednrein 
fl.  fa.  and 

affected.  *       had,  and  shall  be  executed  in  the  same  manner  in 
which  the  like  writs  have  heretofore  been  executed. 


WriU  In  aid 
of  fl.  fa.aiHl 
elegit 


2.  Writs  of  venditioni  exponas,  distringas  nuper 
vicecomitem,  fieri  facias  de  bonis  ecclesiasticis,  se- 
questrari  facias  de  bonis  ecclesiasticis,  and  all  other 
writs  in  aid  of  a  writ  of  fieri  facias  or  of  elegit,  may 
be  issued  and  executed  in  the  same  cases  and  in  the 
same  manner  as  heretofore. 


AUadunent 


Coetf. 


In  wbat 
nendins 


ORDER  XLIV. 
Attachment. 

1.  -A  writ  of  attachment  shall  have  the  same  effect 
as  a  writ  of  attachment  issued  out  of  the  Court  of 
Chancery  has  heretofore  had. 

2.  No  writ  of  attachment  shall  be  issued  without 
the  leave  of  the  court  or  a  judge,  to  be  applied  for  on 
notice  to  the  party  against  whom  the  attachment  is  to 
be  issued. 

The  costs  of  an  attachment  are  in  the  discretion  of  the  conrt 
under  Ord.  LV.  (p.  248,  pott),  and  shoald  be  applied  for  when 
the  writ  is  moved  for.  {Abud  t.  Richet,  L.  R.,  2  Ch.  D.  628; 
45  L.  J.,  Ch.  649;  34  L.  T.  713;  24  W.  R.  687.) 

Hall,  V.-C,  has  decided  that  notice  under  this  role  is  not 
reqaiaite  when  the  caoae  or  matter  in  which  it  is  made  was 
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pending  when  the  JodicRtnre  Acts  came  into  force.    ( Oarling  t.    O^^  xliy., 
Ri»^*y  L.  R,  1  Ch.  D.  81 ;  45  L.  J.,  Ch.  56;  24  W.  B.  23.)    A         ^^'^' 
different  opinion,  however,  has  heen  exprewied  bj  Malins,  V.-C,  notice  to 
hi  Dallas  t.  Olyn,  (46  L.  J.,  Ch.  51;   34  L.  T.  897;   24  W.  B.  required. 
881),  and  by  the  President  of  the  Probate,  &c.  DiTision  in 
In  tk4*  Goadi  of  Baigent  (33  L.  T.  462;  24  W.  R.  43). 

Where  the  order  disobeyed  was  perfected  before  the  com- 
mencement of  the  Jadicatnre  Acts,  the  notice  is  required.    {Re 
a  Solieiior,  L.  R,  1  Ch.  D.  445;  46  L.  J.,  Ch.  86;  24  W.  R.  103.) 
•  There  cannot  be  substituted  service  of  a  notice  under  this  rule.  Ko  fabstJ- 
(Per  Denman,  J.,  at  chambers,  Bitt  p.  139.)  ^^^  aenrice. 


ORDER  XLV. 
Attachment  of  Debts.  ' 

1.  Where  a  jadgment  is  for  the  recoverj  by  or  pay-  omer  for  oni 
ment  to  any  person  of  money,  the  party  entitled  to  en-  JfJJSSien? 
force  it  may  apply  to  the  court  or  a  judge  for  an  order  debtor  m  to 
that  the  judgment  debtor  be  orally  examined  as  to  him?^°^^ 
■whether  any  and  what  debts  are  owing  to  him,  before 

an  officer  of  the  court,  or  such  other  person  as  the 
court  or  judge  shall  appoint ;  and  the  court  or  judge 
may  make  an  order  for  the  examination  of  such  judg- 
ment debtor,  and  for  the  production  of  any  books  or 

documents. 

• 

This  mle  reprodnces  the  process  of  examining  a  judgment 
debtor,  introduced  bj  the  C.  L.  P.  Act,  1854,  sect.  60,  from 
which  it  does  not  substantially  differ. 

2.  The  court  or  a  judge  may,  upon  the  ex  parte  order  for 
application  of  such  judgment  creditor,  either  before  or  SebSfdaeto**' 
after  such  oral  examination,  and  upon  affidavit  by  jodgment 
himself  or  his  solicitor  stating  that  judgment  has  been  ^^*'^* 
recovered,  and  that  it  is  still  unsatisfied,  and  to  what 
amount,  and  that  any  other  person  is  indebted  to  the 
judgment  debtor,  and  is  within  the  jurisdiction,  order 

that  all  debts  owing  or  accruing  from  such  third  per- 
son (hereinailer  called  the  garnishee)  to  the  judgment 
debtor  shall  be  attached  to  answer  the  judgment  debt; 
and  by  the  same  or  any  subsequent  order  it  may  be 
ordered  that  the  garnishee  shall  appear  before  the 
court  or  a  judge  or  an  officer  of  the  court,  as  such 
court  or  judge  shall  appoint,  to  show  cause  why  he 
should  not  pay  the  judgment  creditor  the  debt  due 
from  him  to  the  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt. 

This  and  the  two  following  rules  are,  mutatit  mutandUt 
identical  with  C.  L.  P.  Act,  1854,  sects.  61,  62  and  63,  except 


234 


OSDw  XLY.  ATTACHMENT  OF  DEBTS. 


Ord.  XLV. 


What  debtv 
are  attach- 
able. 


'*Socared 
creditor." 


Cotta. 


Chanrtng 
order  of  mU- 
dtor. 


that  this  rale,  by  luriiig  the  words  "the  jadge  may  order,** 
instead  of  "  it  shall  be  lawfnl  for  a  jadge  to  order,"  gives  a 
discretion  to  refuse  the  applicatioii.  Section  28  of  the  C.  L.  P. 
Act,  1860,  therefore,  which  empowered  the  jadge  to  "  refoae  to 
interfere  where,  from  the  smallness  of  the  amoant  to  be  reco- 
vered, or  of  the  debt  songht  to  be  attached  or  otherwise,  the 
remedy  sought  would  be  worthless  or  vexatioos^"  is  rendered 
unnecessary,  except  as  a  guide  for  the  exercise  of  the  discretioa. 

For  instances  of  debts  held  to  be  attachable  and  not  attachable 
respectively,  see  Day's  C.  L.  P.  Act,  1864,  4th  ed,  pw  315 
( A.D.  1872).  It  has  been  held  since  that  date  that  a  debt  payable 
at  a  future  time  iTapp  v.  Jonet,  L.  R.,  10  Q.  B.  591;  44  L.  J.» 
Q.  B.  127;  33  L.  T.  201;  23  W.  R  694),  and  money  lodged  in 
court  to  the  credit  of  a  cause  ( Adams  v.  Gillem,  9  Ir.  C  L.  148), 
may  be  attached,  but  that  the  surplus  of  a  bankrupt's  estate 
cannot  be  attached  in  the  hands  of  tne  official  assignee  {Hunter^ 
In  re,  L.  R.,  8  C.  P.  24;  42  L.  J.,  C.  P.  56;  27  L.  T.  827;  21 
W.  R.  263),  and  (under  the  present  rule)  that  such  right  as 
arises  upon  the  service  of  a  notice  to  treat  under  the  Lands 
Clauses  Consolidation  Act,  1845,  is  not  a  ^'debt  owing  or 
accruing."  (Riehardion  ▼.  JSlmUt,  L.  R.,  2  C.  P.  D.  9.)  A 
garnishee  order  against  executors  will  not  afiFect  money  paid 
into  court  by  them  in  an  administration  action,  and  carried  to  a 
separate  account  to  meet  a  debt  due  to  the  judgment  debtor. 
(Stevens  v.  Phelips,  44  L.  J.,  Ch.  689;  L.  R.,  10  Ch.  417;  23 
W.  R  716.) 

A  person  who  has  obtained  a  garnishee  order  is  a  creditor 
holding  security  within  the  meaning  of  sect  12  of  the  Bank- 
ruptcy Act,  1869  {Emanuel  v.  Bridger,  L.  R,  9  Q.  B.  286; 
48  L.  J.,  Q.  B.  96;  80  L.  T.  196;  22  W.  R  404;  Lowe  t, 
Blakemare,  L.  R,  10  Q.  B.  485 ;  44  L.  J.,  Q.  B.  155;  33  L.  T. 
473;  23  W.  R.  856),  so  as,  it  would  seem,  to  be  entitled  to  prove 
for  his  whole  debt  under  sect.  40  of  that  act,  unless  the  garnishee 
order  be  obtained  after  the  act  of  bankruptcy.  (See  Ex  parte 
Greenmay,  L.  R,  16  Eq.  619;  42  L.  J.,  Q.B.  110,  dissented  from 
in,  but  apparently  reconcileable  with,  Lofee  \.  JSlakemere,  ubi 
supra,  in  which  the  garnishee  order  was  obtained  after  the  act 
of  bankruptcy.) 

Neither  a  person  who  has  obtained  an  order  for  the  costs  of  an 
interpleader  issue  (Best  v.  Pemhroke,  L.  R.,  8  Q.  B.  363;  42 
L.  J.,  Q.  B.  212;  29  L.  T.  827),  nor  a  person  in  whose  favonr  a 
rule  has  been  discharged  with  costs  can  obtain  a  garnishee  order. 
(Sunderland  Local  Marine  Board  v.  Frankland,  L.  R^  8 
Q.  B.  18;  42  L.  J.,  Q.  B.  13;  28  L.  T.  18.) 

An  order  has  been  made  under  this  rule  upon  an  affidavit 
that  a  debt  was  "owing  and  accruing,"  but  the  order  was 
confined  to  sums  stated  to  be  "accruing'  at  the  time  of  judge- 
ment. (Per  Quain,  J.,  at  chambers,  Bitt.  p.  82.  See,  too,  on 
this  rule,  Wilson  v.  Dundat,  Bitt.  p.  48.) 

As  to  the  prioritT  of  the  charging  order  of  a  solicitor  under 
23  &  24  Vict  c.  128,  s.  28,  see  Birehall  v.  Pn^n,  L.  R,  10 
C.  P.  397;  44  L.  J.,  C.  P.  278;  82  L.  T.  495;  23  W.  R  923. 


Older  for  8.  Service  of  an  order  that  debts  due  or  accraing  to 

totbuTtebts.  the  judgment  debtor  shall  be  attached,  or  notice  there* 
of  to  the  garnishee,  in  such  manner  as  the  court  or 
judge  shall  direct,  shall  bind  such  debts  in  his  hands. 
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4.  If  the  garnishee  does  not  forthwith  pay  into    om.  xlv. 
oonrt  the  amount  dae  from  him   to   the  judgment  iMoeoiexe- 
debtor,  or  an  amount  equal  to  the  judgment  debt,  and  ^J|||^^ 
does  not  dispute  the  debt  due  or  claimed  to  be  due 
from  him  to  the  judgment  debtor,  or  if  he  does  not 
appear  upon  summons,  then  the  court  or  judge  may 
order  execution  to  issue,  and  it  may  issue  accordingly, 
witiiout  any  previous  writ  or   process,  to  levy  the 
amount  due  from  such  garnishee,  or  so  much  thereof 
as  may  be  snflScient  to>  satisfy  the  judgment  debt 

The  garnishee  has  no  right  to  retain  the  amonnt  of  any  debt 
dne  to  him  from  the  jadgment  creditor,  and  the  judge  must 
order  execution  for  the  whole  amount  due  from  the  judgment 
debtor.  (^Sampson  ▼.  Seaton  and  Beer  Railway  Co.,  L.  R., 
10  Q.  B.  28;  44  L.  J.,  Q.  B.  156;  83  L.  T.  478;  23  W.  R.  928.) 

6.  If  the  garnishee  disputes  his  liability,  the  court  Detenntnap 
or  judge,  instead  of  making  an  order  that  execution  liability 
shall  issue,  may  order  that  any   issue  or  question  ^^^*** 
necessary  for  determining  his  liability  be  tried  or  de-  ^ 
termined  in  any  manner  in  which  any  issue  or  question 
in  an  action  may  be  tried  or  determined. 

This  rule  Bubstitutes  the  mode  of  determining  the  garnishee's 
liability  by  an  issue  for  the  process,  similar  to  writ  of  reviyor, 
prescribed  by  sect.  64  of  the  C.  L.  P.  Act,  1854. 

6.  Whenever  in  proceedings  to  obtain  an  attachment  Lien  of  uim 
of  debts  it  is  suggested  by  the  garnishee  that  the  debt  §^2|>^tit 
sought  to  be  attached  belongs  to  some  third  person,  or  to  be  at- 
that  any  third  person  has  a  lien  or  charge  upon  it,  the  ^*^^ 
court  or  judge  may  order  such  third  person  to  appear, 

and  state  the  nature  and  particulars  of  his  claim  upon 
snch  debt. 

7.  After  hearing  the  allegations  of  snch  third  person  Jodge  may 
nnder  such  order,  and  of  any  other  person  whom  by  j£?^ 
the  same  or  any  subsequent  order  the  court  or  judge 

may  order  to  appear,  or  in  case  of  such  third  person 
not  appearing  when  ordered,  the  court  or  judge  may 
order  execution  to  issue  to  levy  the  amount  due  from 
such  garnishee,  or  any  issue  or  question  to  be  tried  or 
determined  according  to  the  preceding  rules  of  this 
order,  and  may  bar  the  claim  of  such  third  person,  or 
make  such  other  order  as  such  court  or  judge  shall 
think  fit,  upon  such  terms,  in  all  cases,  with  respect  to 
the  lien  or  chaise  (if  any)  of  such  third  person,  and 
to  costs,  as  the  court  or  judge  shall  think  just  and 
reasonable. 

This  and  the  preceding  rule  are,  mvtatU  mutandU^  taken 
from  the  C.  L.  P.  Act,  1860,  sects.  29,  80. 
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OKD.  XLV.   ATTACHMENT— ORD.  XL VI.   ORDER. 

8.  Payment  made  bj  or  execation  levied  upon  the 
garnishee  under  any  such  proceeding  as  aforesaid  shall 
be  a  valid  discharge  to  him  as  against  the  judgment 
debtor,  to  the  amount  paid  or  levied,  although  such 
proceeding  may  be  set  aside,  or  the  judgment  reversed. 

Identical  with  sect  65  of  the  C.  L.  P.  Act,  1854. 

9.  There  shall  be  kept  by  the  proper  officer  a  debt 
attachment  book,  and  in  such  .book  entries  shall  be 
made  of  the  attachment  and  proceedings  thereon, 
"with  names,  dates,  and  statements  of  the  amount  re- 
covered, and  otherwise;  and  copies  of  any  entries 
made  therein  may  be  taken  by  any  person  upon  ap- 
plication to  the  proper  officer. 

This  and  the  sncoeeding  mle  are  taken  from  sects.  66,  67  of 
the  C.  L.  P.  Act,  1864. 


Costs. 


10.  The  costs  of  any  application  for  an  attachment 
of  debts,  and  of  any  proceedings  arising  from  or  inci- 
dental to  such  application,  shall  be  in  the  discretion  of 
the  court  or  a  ju^ge. 


Order 

charging 

stock. 


ORDER  XLVI. 

Chargiko  of  Stock  or  Shares  and  Distringas. 

1.  An  order  charging  stock  or  shares  may  be  made 
by  any  divisional  court  or  by  any  judge,  and  the  pro- 
ceedings for  obtaining  such  order  shall  be  such  as  are 
directed,  and  the  effect  shall  be  such  as  is  provided  by 
1  &  2  Vict.  c.  1 10,  ss.  14  and  15,  and  3  &  4  Vict.  c.  82, 
8.  1. 

By  1  &  2  Vict  c.  110, 8. 14,  stock  standing  in  the  name  of  a 
judgment  debtor,  or  of  any  one  in  trast  for  him,  may,  by  order 
of  a  judge,  so  as  to  gire  him  the  same  remedies  as  if  the  jodg- 
ment  debtor  had  charged  it,  be  charged  in  faroar  of  the  judg- 
ment creditor;  but  proceedings  to  re^ze  the  security  are  not  to 
be  taken  till  after  six  months  from  the  date  of  the  order.  By 
sect.  15  the  order  is,  in  the  first  instance,  ex  parte,  and,  notice 
being  given  to  the  company,  operates  as  a  distringas  at  once — 
that  is,  prevents  the  bank  or  company  from  allowing  a  transfer. 
The  order  is  served  on  the  judgment  debtor,  who  may  aftei^ 
wards  show  cause  within  a  time  to  be  named  therein.  By  3  &  4 
Vict.  c.  82,  8. 1,  the  provisions  of  1  &  2  Vict  c  110,  a.  14,  are 
expressly  extended  to  reversionary  interests,  whether  vested  or 
contingent  (See  the  enactments  at  length,  "  Inoorpoiated 
Statutes,"  v.,  p.  479.) 
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ThiB  order  will  ia  some  cases  be  made  to  secnre  ooets  before  Ordi,  XLVi., 
taxation.    {Bunu  t.  Irving,  L.  R,  1  Ch.  D.  291.)  ^LVii. 

A  Btt^>-order  may  be  obtained  in  Uie  Cbanoery  Division  before  gtop-order 
an  J  order  is  made  under  this  rale  in  the  division  which  has  g^Yen       vo'^i^' 

J'ndgment  in  the  matter.    {Hopewell  t.  Bame»^  L.  B.,  1  Ch. 
X  630 ;  33  L.  T.  777;  24  W.  B.  629.) 

2.  Any  person  daiming  to  be  interested  in  anj  stock  DiatringM. 
transferable  at  the  Bank  of  England  standing  in  the 
name  of  anj  other  person  may  sue  out  a  writ  of 
distringas  pursuant  to  the  statute  5  Vict.  c.  8,*  as  here-  •  sic 
tofore.  Such  writ  to  be  issued  out  of  any  office  of 
the  High  Court  in  London,  where  writs  of  summons 
are  issued. 

Bj  5  Vict  c  6  (for  which  "  6  Vict  c  8  "  is  a  clerical  error, 
oocorring  also  in  the  bill),  the  Coort  of  Chancery  was  empowered, 
on  the  application  of  any  party  interested,  and  in  a  summary 
way,  to  restrain  the  transfer  by  the  Bank  of  England  or  any 
other  poblic  company.  (See  the  material  sections  at  length, 
"  Incorporated  Statntes,"  V.,  p.  482.) 


ORDER  XLVn. 

Wbit  of  Sequestbation. 

Where  any  person  is  by  any  judgment  directed  to  wntofae. 
pay  money  into  court  or  to  do  any  other  act  in  a  iS.®JJ2be^ 
limited  time,  and  afier  due  service  of  such  judgment  dieooe  ot 
refuses  or  neglects  to  obey  the  same  according  to  the  ^^^^ 
exigency  thereof,  the  person  prosecuting  such  judg- 
ment shall  at  the  expiration  of  the  time  limited  for 
the  performance  thereof,  be  entitled,  without  obtaining 
any  order  for  that  purpose,  to  issue  a  writ  of  seques- 
tration  against  the  estate  and  effects  of  such  dis- 
obedient person.      Such  writ  of  sequestration  shall 
have  the  same  effect  as  a  writ  of  sequestration  in 
Chancery  has  heretofore  had,  and  the  proceeds  of  such 
sequestration  may  be  dealt  with  in  the  same  manner 
as  the  proceeds  of  writs  of  sequestration  have  hereto- 
fore been  dealt  with  by  the  Court  of  Chancery. 

The  first  part  of  this  order  is  taken  from  Ch.  C.  Ord.  XXIX.,  3, 
except  that  by  that  rule  the  person  prosecuting  was  entitied,  in 
ths  nrst  instance,  to  a  writ  of  attachment,  and  to  a  "  commis- 
rion  of  sequestration"  upon  further  disobedience.  (For  form  of 
writ  (^  sequestration,  see  Schedule  (F.),  Form  10,  p.  367.) 
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OnU. 

XLVIIL, 

XLDL 


Writ  of 

P0Me8Si< 

oiland. 


ORDER  XLVin. 
Writ  of  Possbssiok. 

1.  A  judgment  that  a  party  do  recoTer  possession  of 
any  land  may  be  enforced  by  writ  of  possession  in 
manner  heretofore  used  in  actions  of  ejectment  in  the 
superior  courts  of  common  Uw. 

2.  Where  by  any  judgment  any  person  therein 
named  is  directed  to  deliver  up  possession  of  any  lands 
to  some  other  person,  the  person  prosecuting  such 
judgment  shall,  without  any  order  for  that  purpose, 
be  entitled  to  sue  out  a  writ  of  possession  on  filing  ian 
affidavit  showing  due  service  of  such  judgment  and 
that  the  same  has  not  been  obeyed. 

For  form  of  writ  of  possession  see  Schedule  (F.),  Form  7, 
p.  365.  As  to  the  manner  of  enforcing  writs  of  possession,  see 
Chit.  Arch.  Pr.  vol.  2,  p.  1045.  By  the  C.  L.  P.  Act,  1862, 
sect.  167,  ''npon  anj  judgment  in  ejectment  for  recovery  of  pos- 
session and  costs,  there  may  be  either  one  writ  or  separate  writs 
of  execution  for  the  recoTcry  of  possession  and  for  the  costs  at 
the  election  of  the  claimant" 


SpedfledA- 

llTeiyof 

chAttelt. 


ORDER  XLIX. 

Writ  of  Deliybrt. 

A  writ  for  delivery  of  any  property  other  (ban  land 
or  money  may  be  issued  and  enforced  in  the  manner 
heretofore  in  use  in  actions  of  detinue  in  the  superior 
courts  of  common  law. 

By  sect.  7S  of  the  G.  L.  P.  Act,  1864,  the  comt  or  a  judge  fass 
*' power,  if  they  or  he  see  fit  so  to  do,  upon  the  applicatioD  of 
the  plaintiff  in  any  action  for  the  detention  of  any  chattel,  to 
order  that  execution  shall  issue  for  the  return  ot  the  chattel 
detained,  without  giving  the  defendant  the  option  of  retaining 
such  chattel,  upon  paying  the  value  assessed  ;'^and  it  is  enacted, 
that  "  if  the  said  chattel  cannot  be  found,  and  unless  the  cooit 
or  a  judge  should  otherwise  order,  the  sheriff  shall  distrain  tlM 
defendant  by  all  his  lands  and  chattels  in  the  said  sheriff's 
bailiwick,  till  the  defendant  render  such  chattel,  or  at  the  option 
of  the  plaintiff  that  he  cause  to  be  made  of  the  defmdanf s 
goods  the  assessed  value  of  such  chattel;  provided  that  the 
plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execu- 
tion, be  entitled  to  have  made  of  the  defendant's  goods  the 
damages,  costs  and  interests  in  such  action."  Under  toe  preseat 
rule,  an  order  may  be  made  in  favour  of  a  defendant 

A  similar  mode  of  enforcing  judgment  in  an  action  for  breadi 
of  contract  to  deliver  specific  goods  is  given  by  sect.  2  of  the 
Mercantile  Law  Amendment  Act,  1856,  which  also  prescribes 
the  proper  findings  in  such  a  case. 
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ORDER  L.  oni.u 

Change  op  Pabties  bt  Death,  &c. 

1.  An  action  shall  not  become  abated  by  reason  Aetionnotto 
of  the  marriage,  death,  or  bankruptcy  of  any  of  the  5^*4^. 
parties,  if  the  canse  of  action  snrviye  or  oontinae,  and 
shall  not  become  defective  by  the  assignment,  creation, 
or  devolution  of  any  estate  or  title  pendente  lite. 

A  sobctantial  re-enactment  of  the  first  part  of  Role  17  of  the 
Bchednle  to  the  Act  of  1S73.  This  and  the  following  mles  of 
the  Order  are  in  the  place  of  proceedmgs  to  reviye  in  law  and 
equity.  (As  to  the  former  proceedings  at  law,  see  C.  L.  P.  Act, 
1852,  sects.  136— 142;  and  as  to  those  in  eqnitj,  see  Ch.  jB. 
Old.  XXXn.  made  under  the  Chanceiy  Amendment  Act,  18oz, 
62.) 


2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  sabstitnuon 
devolati<m  of  estate  by  operation  of  law,  of  any  party  JJ^tSwr 
to  an  action,  the  court  or  a  judge  may,  if  it  be  deemed 
necessary  for  the  complete  settlement  of  all  the  ques- 
tions involved  in  the  action,  order  that  the  husband, 
personal  representative,  trustee,  or  other  successor  in 
interest,  if  any,  of  such  party  be  made  a  party  to  the 
action,  or  be  served  with  notice  thereof  in  such  manner 

and  form  as  hereinafter  prescribed,  and  on  such  terms 

as  the  court  or  judge  shall  think  just,  and  shall  make 

such  order  for  the  disposal  of  the  action  as  may  be 

just 

A  simple  order  of  a  judge  is  prescribed  for  the  addition  of 
SDcfa  parties  as  may  be  rendered  necessary  by  death,  marriage  or 
bankmptcjybot  none  of  these  events  prodnoes  an  abatement  of  the 
acticm,  or  renders  it  absolutely  necessary  to  apply  for  an  order. 

3.  In  case  of  an  assignment,  creation,  or  devolution  oootinnance 
of  any  estate  or  title  pendente  lite,  the  action  may  be  ^  *^^^^?  ^" . 

.-ji  '      J.  ^v.  J.  "(  derolutlon  of 

continued  by  or  against  the  person  to  or  upon  whom  tiue. 
such  estate  or  title  has  come  or  devolved. 

4.  Where  by  reason  of  marriage,  death,  or  bank-  Addition  or 
ruptcy,  or  any  other  event  occurring  after  the  com-  ^wpMiy. 
mencement  of  an  action,  and  causing  a  change  or 
transmission  of  interest  or  liability,  or  by  reason  of 

any  person  interested  coming  into  existence  after  the 
commencement  of  the  action,  it  becomes  necessary  or 
desirable  that  any  person  not  already  a  party  to  the 
action  should  be  made  a  party  thereto,  or  that  any 
person  ahready  a  party  thereto  should  be  made  a  party 
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ORD.  L.  CHANGS  OF  PARTIES  BT  DEATH,  ETC. 

thereto  in  another  capacity,  an  order  that  the  proceed- 
ings in  the  action  shall  he  carried  on  hetwBen  the  con- 
tinuing parties  to  the  action,  and  such  new  party  or 
parties,  may  be  obtained  ex  parte  on  application  to  the 
court  or  a  judge,  upon  an  allegation  of  such  change,  or 
transmission  of  interest  or  liability,  or  of  such  persoa 
interested  having  come  into  existence. 

This  is  an  order  of  course  in  the  Chancery  Division,  and  ooght 
not  to  be  moved  for  in  conrt.  {^Roffey  v.  Miller,  24  W.  R.  109.) 
They  shoald  be  made  to  a  jadge  at  chambers  in  the  other  diri- 
Bions.    (See  Orane  t.  Loftu$^  24  W.  B.  93.) 

5.  An  order  so  obtained  shall,  unless  the  court  or 
judge  shall  otherwise  direct,  be  served  upon  the  con- 
tinuing party  or  parties  to  the  action,  or  their  solicitors, 
and  also  upon  each  such  new  party,  unless  the  person 
making  the  application  be  himself  the  only  new  party, 
and  the  order  shall  from  the  time  of  such  service, 
subject  nevertheless  to  the  next  two  following  roles, 
be  binding  on  the  persons  served  therewith,  and  every 
person  served  therewith  who  is  not  already  a  party 
to  the  action  shall  be  bound  to  enter  an  appearance 
thereto  within  the  same  time  and  in  the  same  manner 
as  if  he  had  been  served  with  a  writ  of  summons. 


Varying  of  6.  Where  any  person  who  is  under  no  disabilitv 

^u^uo  ad     ^^  under  no  disability  other  than  coverture,  or  being 
litem.  under  any  disability  other  than  coverture,  but  having 

a  guardian  ad  litem  in  the  action,  shall  be  served  with 
such  order,  such  person  may  apply  to  the  court  or  a 
judge  to  discharge  or  vary  such  order  at  any  time 
within  twelve  days  i^om  the  service  thereof. 

By  person  7.  Where  any  person  being  under  any  disability 

abnuy'witb-  Other  than  coverture,  and  not  having  had  a  guardian 
oat  gnardiaii.  ad  litem  appointed  in  the  action,  is  served  with  any 
such  order,  such  person  may  apply  to  the  court  or  a 
judge  to  discharge  or  vary  such  order  at  any  time 
within  twelve  days  from  the  appointment  of  a  guardian 
or  guardians  ad  litem  for  such  party,  and  until  such 
period  of  twelve  days  shall  have  expired  duch  order 
shall  have  no  force  or  effect  as  against  such  last-men- 
tioned person. 
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ORDER  LI.  ^'*'  ^^' 

Transfees  and  Consolidation. 

1.  Any  action  or  actions  may  be  transferred  frona  Tnuwferby 
one  division  to  another  of  the  High  Court  or  from  JS^!^^" 
one  judge  to  another  of  the  Chancery  Division  by  an 

order  of  the  Lord  Chancellor,  provided  that  no  trans- 
fer shall  be  made  from  or  to  any  division  without  the 
consent  of  the  president  of  the  division. 

The  power  of  transfer  given  by  this  and  the  two  following 
roles,  which  is  aathorized  by  sect  36  of  the  Act  of  1873  (p.  39, 
ante),  existed  in  the  Court  of  Chancery  under  5  Vict  c.  5, 
8.  30,  and  Ch.  C.  Ord.  VL,  5,  mainly  for  the  purpose  of  equaliz- 
ing the  business  of  the  yarious  branches  of  the  court.  There 
WHS  no  power  to  transfer  actions  from  one  of  the  three  courts  of 
law  to  another. 

The  jurisdiction  giyen  to  the  Lord  Chancellor  by  this  rule  is  Pcnonal 
personal,  and  cannot  be  exercised  bv  the  Court  of  Appeal.  {Re  J«ri«itetion. 
Ifatley,  L.  K.,  1  Ch.  D.  11 ;  45  L.  J.,  Ch.  79;  33  L.  T.  237 ;  Me 
SotfiPs  Trusts^  L.  R,  1  Ch.  D.  12.)  When  both  parties  consent 
to  an  order,  the  papers  should  be  left  with  the  Lord  Chancellor's 
secretazy.  {Ibvi.)  In  other  cases  it  appears  that  notice  of 
motion  should  be  giyen  by  the  party  intending  to  make  the 
application.  (Cannot  y.  Morgan,  L.  R.,  1  Ch.  D.  (C.  A.)  1; 
45  L.  J.,  Ch.  60;  33  L.  T.  402  i  24  W.  R.  91.) 

As  to  the  circumstances  under  which  a  transfer  will  be 
ordered,  see  the  notes  to  the  next  mle. 

ft 

2.  Any  action  may,  at  any  stage,  be  transferred  Transferor 
from  one  division  to  another  by  an  order  made  by  tlie  JS^e?  *'  **^ 
court  or  any  judge  of  the  division  to  which  the  action 

is  assigned  :  provided  that  no  such  transfer  shall  be 
made  without  the  consent  of  the  president  of  the 
division  to  which  the  action  is  proposed  to  be  trans- 
ferred. 

The  object  of  this  rule  seems  to  be  to  ennble  a  diyision  to 
transfer  actions  with  which  they  consider  another  dinsion  more 
competent  to  deal.  For  claim  for  transfer  in  pleading,  see 
App.  C,  p.  345. 

At  chambers,  any  iudge  of  the  Queen's  Bench,  Common  Fleas  Power  of 
or  Exchequer  Divisions  is  a  judge  of  all  those  divisions  for  the  ^h*^"*^ 
purposes  of  this  rule.    {ffiUman  \\  Majfhew  (1%Ij.B„,1  Ex.D,  ^^*"^>«"- 
132;  46  L.  J.,  Ex.  334;  34  L.  T.  256;  24  W.  R.  436.) 

A  transfer  will  not  necessarily  be  made  from  the  Cbanceiy 
Diyision  merely  because  trial  by  jury  is  required.  (Cannot  y. 
Morganj  L.  R.,  1  Ch.  D.  (C.  A.)  1 ;  45  L.  J.,  Ch.  60;  33  L.  T. 
402;  24  W.  R  90.)  Nor  will  an  action  for  damages  for  colli- 
sion between  ships  be  necessarily  transferred  to  the  Admiralty 
Diyision.  (Per  Archibald,  J.,  at  chambers,  in  Oen,  St.  Ndv,  Co, 
y.  London  and  Edinburgh  Shipping  Co.,  Bitt.  p.  127.)  An 
action  for  damages  brought  in  the  Exchequer  Diyision  has  been 
ordered  to  be  consolidated  with  an  action  for  specific  perform- 
ance brought  by  the  defendant  in  the  Chancery  Diyision. 
{Holmes  y.  Harvey,  35  L.  T.  600;  25  W.  R.  80.) 

Z..F.  M 
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Onb.  LL,Ln 


Transfer  of 
actions 


tionor 
winding -opw 


2a.  When  an  order  has  been  made  by  anj  judge  of 
the  Chancery  Division  for  the  winding-up  of  any 
afu^OTderfor  compauy  under  the  Companies  Acts,  1862  and  1869, 
administn-  or  for  the  administration  of  the  assets  of  any  testator 
or  intestate,  the  judge  in  whose  court  such  winding- 
up  or  administration  shall  be  pending  shall  have 
power,  without  any  further  consent,  to  order  the 
transfer  to  such  judge  of  any  action  pending  in  any 
other  division,  brought  or  continued  by  or  against 
such  company,  or  by  or  against  the  executors  or 
admiifistrators  of  the  testator  or  intestate  whose  assets 
are  being  so  administered,  as  the  case  may  be.* 

3.  Any  action  transferred  to  the  Chancery  Division 
or  the  Probate  Division,  shall,  by  the  order  directing 
the  transfer,  be  directed  to  be  assigned  to  one  of  the 
judges  of  such  division  to  be  named  in  the  order. 

4.  Actions  in  any  division  or  divisions  may  be  con- 
solidated by  order  of  the  court  or  a  judge  in  the 
manner  heretofore  in  use  in  the  superior  courts  of 
common  law. 

It  is  only  the  manner  of  consolidation  at  common  law  which  is 
directed  to  be  followed  by  this  rale,  not  the  principles  on  which 
consolidation  was  accustomed  to  be  ordered.  The  converse 
process  of  separating  the  trial  of  claims  joined  in  one  actioa  is 
provided  by  Ord.  XVIL,  Rule  1  (p.  161),  the  test  giren  being 
whether  they  can  be  conveniently  tried  together.  A  similar 
test  would  seem  applicable  to  consolidation. 


InCtaanoeiy 

orProlMtte 

DtTlslons 

tnmstwto 

judge. 


Consolida- 
tion of  ac- 
tions. 


ORDER  LIL 

Inteblocutory  Orders  as  to  Makdamus,  Injunc- 
tions, OR  Interim  Preservation  of  Propertt, 
&c. 

Interim  cos-  1.  When  hj  anj  contract  a  prima  facie  case  of 
jec^matter'of  liability  is  established,  and  there  is  alleged  as  matter 
uuifation.  of  defence  a  right  to  be  relieved  wholly  or  partially 
from  such  liability,  the  court  or  a  judge  may  make  an 
order  for  the  preservation  or  interim  custody  of  the 
subject-matter  of  the  litigation,  or  may  order  that  the 
amount  in  dispute  be  brought  into  court  or  otherwise 
secured. 

Ooartof  An  order  may  be  made  nnder  this  rule  by  the  Cooif  of 
^gjj™^jjj  Appeal  when  an  appeal  is  pending,  alUiong^  no  application  for 
^lllnatance.    ^ - — - 

•  Added  by  R.  8.  C,  Jane,  1876,  Kule  18,  p.  6^7,  fa  atBrmanot  of  (rorMt 
▼.  Fawcus,  L.  B.,  1  Cb.  D.  IM  (C.  A),  p. »,  ante. 
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the  paqx>se  has  heen  made  to  the  oonrt  below.    {Hyde  v.      OrdUi. 

Warden,  L.  R.,  1  Ex.  D.  809.)  

Applications  under  this  and  the  following  mles  cannot  be 
made  ex  parte.    (Per  Qoain,  J.,  at  chambers,  Bitt.  p.  108.) 

2.  It  shall  be  lawful  for  the  court  or  a  judge,  on  the  aaieor 
application  of  any  party  to  any  action,  to  maJce  any  SJJJ*^    ^ 
order  for  the  sale,  by  any  person  or  persons  named  in 

such  order,  and  in  such  manner,  and  on  such  terms  as 
to  the  court  or  judge  may  seem  desirable,  of  any 
goods,  wares,  or  merchandise  which  may  be  of  a 
penshable  nature  or  likely  to  injure  from  keeping, 
or  which  for  any  other  just  and  sufficient  reason  it 
may  be  desirable  to  have  sold  at  once. 

See  note  to  Rale  1. 

3.  It  shall  be  lawful  for  the  court  or  a  judge,  upon  Detcnuon  or 
the  application  of  any  party  to  an  action,  and  upon  JJJSSS?"  ^ 
such  terms  as  may  seem  just,  to  make  any  order  for 

the  detention,  preservation,  or  inspection  of  any  pro- 
perty, being  the  subject  of  such  action,  and  for  all 
or  any  of  the  purposes  aforesaid  to  authorize  any 
person  or  persons  to  enter  upon  or  into  any  land  or 
bailding  in  the  possession  of  any  party  to  such  action, 
and  for  all  or  any  of  the  purposes  aforesaid  to  autho- 
rize any  samples  to  be  taken,  or  any  observation  to  be  sampiaL 
made  or  experiment  to  be  tried,  which  may  seem 
necessary  or  expedient  for  the  purpose  of  obtaining 
full  information  or  evidence. 

For  the  practice  npon  a  yiew  by  a  joiy,  see  C.  L.  P.  Act,  1852, 
«ect«.  114,  115,  and  R.  G.  H.  T.  1858,  Rnles  44—49.  Sect  58 
of  the  C.  it.  P.  Act,  1854,  allowed  inspection  by  the  jury,  or  by 
a  party,  or  by  witnesses.  A  similar  power  is  contained  in  the 
Patent  Law  Amendment  Act,  1852,  sect.  42. 

See  note  to  Rale  1. 

4.  An  application  for  an  order  under  sect  25,  sub-  AppUcftttomi 
sect.  8  ♦  of  the  act,  or  under  Rules  2  or  3  of  this  SLSSLST 
order,  may  be  made  to  the  court  or  a  judge  by  any  injunctton,  ur 
party.     Il  the  application  be  by  the  plaintiff  for  an  i^*!!*!"^ 
order  under  the  said  sub-sect.  8  it  may  be  made    ^^ 
either  ex  parte  or  with  notice,  and  if  for  an  order 

imder  the  said  Rules  2  or  3  of  this  order  it  may  be 
made  after  notice  to  the  defendant  at  any  time  after 
the  issue  of  the  writ  of  summons;  and  if  it  be  by  any 
other  party,  then  on  notice  to  the  plaintiff,  and  at  any 
time  after  appearance  by  the  party  malcing  the  appli- 
cation. 

The  application  may  be  made  by  a  defendant,  although  the  who  maj 

M  2  *PP^' 
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Ords.  LI  L,    plaintiff  has  already  giren  notice  of  motion  for  a  similar  purpose : 
^^*^'        in  8uch  a  case  one  o^er  only  will  be  made,  and  the  conduct  of 


proceeding's  will  generally  be  giren  to  the  plaintiff.    (^Sar^atU 
V.  Read,  L.  R.,  1  Ch.  D.  600 ;  45  L.  J.,  Ch.  206.) 

Under  special  circumstances  an  order  may  be  made  before 
writ.  (Per  Huddleston,  B.,  in  U.  v.  IT.,  L.  R.,  1  Ch.  D.  276;  24 
W.  R.  317.) 

Time  for  5.  An  application  for  an  order  under  Rule  1  may  be 

underRuic  1.  made  by  the  plaintiff  at  any  time  after  his  right  thereto 
a])pears  from  the  pleadings;  or,  if  there  be  no  plead- 
ings, is  made  to  appear  hy  affidavit  or  otherwise  to 
the  satisfaction  of  the  court  or  a  judge. 

See  notes  to  Rnle  1. 

Claim  of  uen.  6.  Where  an  action  is  brought  to  recover,  or  a 
defendant  in  his  statement  of  defence  seeks  by  way  of 
counter-claim  to  recover  specific  property  other  than 
land,  and  the  party  from  whom  such  recovery  is 
sought  does  not  dispute  the  title  of  the  party  seeking 
to  recover  the  same,  but  claims  to  retain  the  property 
by  virtue  of  a  lien  or  otherwise  as  security  for  any 
sum  of  money,  the  court  or  a  judge  may,  at  any  time 
after  such  last-mentioned  claim  appears  from  the 
pleadings,  or,  if  there  be  no  pleadings,  by  affidavit  or 
.  otherwise  to  the  satisfaction  of  such  court  or  judge, 
order  that  the  party  claiming  to  recover  the  property 
be  at  liberty  to  pay  into  court,  to  abide  the  event 
of  the  action,  the  amount  of  money  in  respect  of  which 
the  lien  or  security  is  claimed,  and  such  further  sam 
(if  any)  for  interest  and  costs  as  such  court  or  judge 
may  direct,  and  that  upon  such  payment  into  court 
being  made,  the  property  claimed  be  given  up  to  the 
party  claiming  it. 


ORDER  Lin. 

Motions  and  other  Applications. 

-^yappJ^-         1.  Where  by  these  rules  any  application  is  autho- 
motion.         rized  to  be  made  to  the  court  or  a  judge  in  an  actioo, 
such  application,  if  made  to  a  divisional  court  or  to  a 
judge  in  court,  shall  be  made  by  motion. 

It  must  be  obserred  that  this  rule  only  applies  to  applications 
"  in  an  action."  (See  Edf  Phillips  4'  Gill,  t.  R.,  1  Q.  B.  J>.  78  ; 
45  L.  J.,  Q.  B.  136 ;  24  W.  R.  168 ;  In  the  Chads  of  Cart- 
ftriffJit,  Si  L.  T.  72 ;  24  W.  R.  214.) 
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2.  No  rule  or  order  to  show  cause  shall  be  granted    Ord,jAii. 
in  any  action,  except  in  the  cases  in  which  an  appli-  onier  to      ' 
cation  for  such  rule  or  order  is  expressly  authorized  J^*J^"^^[2!* 
by  these  rules.  Knmted. 

A  motion  for  a  new  trial  (Ord.  XXXIX.,  Rale  1,  p.  220)  is 
for  an  order  to  show  cause.  As  to  motion  to  set  aside  judgment, 
see  note  to  Ord.  XL.,  Rale  6,  p.  223. 

3.  Except  where  by  the  practice  existing  at  the  time  Notice  of 
of  the  passing  of  the  said  act  any  order  or  rule  has  ^nSittSi!' 
heretofore  been  made  ex  parte  absolute  in  the  first 
instance,  and  except  where  by  these  rules  it  is  other- 
wise provided,  and  except  where  the  motion  is  for  a  rule 

to  show  causeonly,  no  motion  shall  be  made  without  pre- 
vious notice  to  the  parties  afiected  thereby.  But  the 
court  or  judge,  if  satisfied  that  the  delay  caused  by  pro- 
ceeding in  the  ordinary  way  would  or  might  entail  irre- 
parable or  serious  mischief,  may  make  any  order  ex 
parte  upon  such  terms  as  to  costs  or  otherwise,  and 
subject  to  such  undertaking,  if  any,  as  the  court  or 
judge  may  think  just ;  and  any  party  afiected  by  such 
order  may  move  to  set  it  aside. 

Where  the  party  giving  notice  of  motion  does  not  appear,  the  Co^ts  on 
other  party,  if  he  appear,  is  entitled  to  costs.    (Berry  v.  17ie  ^"»re  to 
Exchange  Trading  Co.,  L.  R.,   1   Q.  B.  D.  77 ;   46  L.  J.,  "*''''*• 
Q.  B.  224;  24  W.  R.  318.)    If,  however,  the  notice  is  insuffi- 
cient, the  party  roceiTing  it  is  not  bonnd  to  appear,  and  will 
not    thereiore  get  his  costs   on    appearance.      {^Daubney  v. 
SkMttletcorthr,  L.  R.,  1  Ex.  D.  63;   46  L.   J.,  Ex.   177;  34 
L.  T.  857 ;  24  W.  R.  321.    See,  too.  Brown  v.  Skaw,  L.  R.,. 
1  Ex.  D.  425.) 

4.  Unless  the  court  or  judge  give  special  leave  to  Time  be- 
the  contraty,  there  must  be  at  least  two  cleai*  days  iSTheS^" 
between  the  service  of  a  notice  of  motion  and  the  day 

named  in  the  notice  for  hearing  the  motion. 

6.  If  on  the  hearing  of  a  motion  or  other  application  coiueqaence 
the  court  or  judge  shall  be  of  opinion  that  any  person  ^v^nouce? 
to  whom  notice  has  not  been  given  ought  to  have  or 
to  have  had  such  notice,  the  court  or  judge  may  either 
dismiss  the  motion  or  application,  or  adjourn  the  hear- 
ing thereof,  in  order  that  such  notice  may  be  given, 
upon  such  terms,  if  any,  as  the  court  or  judge  may 
think  fit  to  impose. 

6.  The  hearing  of  any  motion  or  application  may  Adjoaxn- 
from  timo  to  time  be  adjourned  upon  such  terms,  if  "*°** 
any,  as  the  court  or  judge  sliall  think  fit. 
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ordt,  uiL,       7.  The  plaintiff  shall,  without  any  special  leave,  be 

1__  at  liberty  to  serve  any  notice  of  motion  or  other  notice, 

senrioe  of       or  any  petition  or  summons,  upon  any  defendant  who» 
^iS^^      having  been  duly  served  with  a  writ  of  summons  to 
222SSJ  not  appear  in  the  action,  has  not  appeared  within  the  time 
wiuxmt  '      limited  for  that  purpose. 
l«ATe.  ^  document  served  under  tWa  mle  need  not  be  filed  under 

Ord.  XIX,  Rule  6.     ( Whitaker  t.  Thurston,  W.  N.  1876, 

p.  232.) 

8.  The  plaintiff  may,  by  leave  of  the  court  or  a 
judge  to  be  obtained  ex  parte,  serve  any  notice  of 
motion  upon  any  defendant  along  with  the  writ  of 
summons,  or  at  any  time  after  service  of  the  writ  of 
summons,  and  before  the  time  limited  for  the  appear- 
ance of  such  defendant. 


On  defendant 
before  time 
for  appear- 
ance, with 
leave. 


Jarladlctlon 
of  UasterlQ 
ijaeen's 
heofcbtkc 
DlTlalonA. 


Exceptiona, 

in  which 

maatermay 

notexerciae 

jorfadictionof 

Jndge* 


•PaffeM. 


ORDER  LIV. 
Applications  at  Chambers. 

1.  Every  application  at  chambers  authorized  by 
these  rules  shall  be  made  in  a  summary  way  by 
summons. 

2.  In  the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  a  master,  and  in  the  Probate,  Di- 
vorce and  Admiralty  Division  a  registrar,  may  transact 
all  such  business  and  exercise  all  such  authority  and 
jurisdiction  in  respect  of  the  same  as  under  the  act» 
or  the  schedule  thereto,  or  these  rules,  may  be  trans- 
acted or  exercised  by  a  judge  at  chambers,  except  in 
respect  of  the  following  proceedings  and  matters;  that 
is  to  say, — 

All  matters  relating  to  criminal  proceedings  or  to 

the  liberty  of  the  subject : 
The  removal  of  actions  from  one  division  or  judge 

to  another  division  or  judge: 
The  settlement  of  issues,  except  by  consent : 
Discovery,  whether  of  documents  or  otherwise,  and 

inspection,  except  by  consent : 
Appeals  from  district  registrars : 
Interpleader  other  than  such  matters  arising  in 

interpleader  as  relate  to  practice  only,  except  by 

consent : 
Prohibitions : 
Injunctions. and  other  orders  under  sub-section  8  of 

section  25  of  the  act>*  or  under  Order  LIL^I 

Rules  1,  2,  and  3  respectively : 
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Awarding  of  costs,  other  than  the  costs  of  any  pro-     o^  "v- 

ceeding  before  such  master : 
Beviewing  taxation  of  costs : 
Charging  orders  on  stock  funds,  annuities,  or  share 

of  dividends  or  annual  produce  thereof: 
Acknowledgments  of  married  women. 

In  addition  to  the  exceptiqns  specified  in  this  and  the  following 
rale,  the  jarisdiction  of  the  common  law  masteis  at  chambers, 
by  K.  G.  M.  T.  1867,  made  nnder  30  &  31  Vict.  c.  68,  did  not 
extend  to  the  removal  of  causes  from  inferior  courts,  tiaa  re- 
ferring of  causes,  the  rectifying  a  joint  stock  company's  register, 
staying  proceedings  after  velvet,  and  giving  leave  to  sue  in 
forma  j?avj!>erU. 

Master  in  this  rule  includes  "  district  registrar."  (See  Ord. 
XXXV.,  Rule  4,  p.  203,  ante,  and  notes  thereto.) 

2a»  The  authority  and  jurisdiction  of  the  district  Master  ma}- 
registrar  or  of  a  master  of  the  Queen's  Bench,  Common  £l^^,i^at  of 
Pleas   or  Exchequer  Divisions   shall  not  extend  to  Jnitadicuou. 
granting  leave  for  service  out  of  the  jurisdiction  of  a 
writ  of  summons  or  of  notice  of  a  writ  of  summons.* 

3.  If  any  matter  appears  to  the  master  proper  for  Reference  bj 
the  decision  of  a  judge,  the  master  may  refer  the  same  j^^^  ^ 
to  a  judge,  and  the  judge  may  either  dispose  of  the 
matter,  or  refer  the  same  back  to  the  master  with  such 
directions  as  he  may  think  fit. 

4.  Any  person  affected  by  any  order  or  decision  of  Appeal  from 
a  master  may  appeal  therefrom  to  a  judge  at  chambers,  j^^  ^ 
Such  appeal  shall  be  by  summons,  within  four  days  4  ^j^ 
after  the  decision  complained  of,  or  such  further  time 

as  may  be  allowed  by  a  judge  or  master. 

It  is  doubtful  whether  this  rule  applies  to  a  decision  of  a 
master  in  a  matter  in  which  he  had  jurisdiction  only  by  consent ; 
in  such  a  case  an  appeal  to  a  judge  has  been  usuallj  allowed  in 
practice,  but  as  an  appeal  is  expressly  given  by  Ord.  XXXV., 
itole  7,  from  a  district  registrar,  it  might  be  thought  that 
the  omission  here  was  intentional.  Quain,  J.,  however,  has 
expressed  an  opinion  at  chambers  to  the  effect  that  this  is 
omitted  by  an  oversight  (Bitt.  p.  60),  and  the  old  practice,  by 
which  the  appeal  was  allowed,  will  iJierefore  be  probably  fol- 
lowed. 

The  appeal  under  this  rule  is  a  rehearing,  and  therefore 
fresh  affidavits  may  be  used.  (Per  Quain,  J.,  at  chambers,  Bitt. 
p.  67.) 

The  appellant  will,  if  sucoeasf  ul,  get  his  costs.  (Per  Archibald, 
J.,  at  chambers.  Lord  ffanmer  v.  Flighty  Bitt.  p.  120; 
JBartlett  r.  Roche,  Bitt.  p.  121.) 

*  Added  by  B.  &  C.,  June,  1676,  Bate  19,  p.  057. 
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Ords.  LIV., 
LV. 

So  stay,  un- 
less ordered. 


Appeal  from 

judge  to  court. 


Sdoj's. 


6.  An  appeal  from  a  master's  decision  shall  be  no 
stay  of  proceeding  unless  so  ordered  hj  a  judge  or 
master. 

6.  In  the  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer Division,  every  appeal  to  the  court  from  any 
decision  at  chambers  shall  be  by  motion,  and  shall  be 
made  within  eight  days  after  the  decision  appealed 
against. 

By  sect.  50  of  the  Act  of  1873  (p.  48,  ante),  all  orders  made 
at  chambers,  except  as  to  costs,  are  appealable. 

If  the  last  of  the  eight  days  falls  on  Sanday  the  motion  may 
be  made  on  the  followiug  day.  (^Taylor  v.  Jonet,  L.  JL,  1  C.  V. 
D.  87;  45  L.  J.,  C.  P.  110;  34  L.  T.  131.) 

The  eight  days  limit  is  absolute,  and  the  words  do  not  mean 
''eight  court  days/'  or  eren  that  a  conrt  most  daring  the  eight 
days  have  sat  for  motions;  when  there  has  been  no  opportunity 
to  appeal,  the  only  remedy  is  to  obtain  an  extension  of  time 
under  Ord.  LVII.,  Rule  6.  (Crom  v.  Samuels,  L.  R.,  2  Q.  B. 
D.  21 ;  46  L.  J.,  C.  P.  1 ;  85  L.  T.  423 ;  25  W.  R.  45.) 
'  It  is  not  enough  that  the  notice  should  be  within  eight  days, 
if  the  motion  is  after  that  time.  {Fbx  y.  Wallis,  W.  N.  187fi, 
December  16th,  p.  288.) 


Goeta-dls- 
cretlonaiy. 

Saving  for 
trustee,  Ac. 


Saving, 
whcro  Jaty. 


Soeuritj. 


ORDER  LV. 

Costs. 

Subject  to  the  provisions  of  the  act,  the  costs  of  and 
incident  to  all  proceedings  in  the  High  Court  shall 
bo  in  the  discretion  of  the  court;  but  nothing  herein 
contained  shall  deprive  a  trustee,  mortgagee,  or  other 
person  of  any  right  to  costs  out  of  a  particular  estate 
or  fund  to  which  he  would  be  entitled  according  to  the 
rules  hitherto  acted  upon  in  courts  of  equity:  provided 
that  wher6  any  action  or  issue  is  tried  by  a  jury,  the 
costs  shall  follow  the  event,  unless  upon  application 
made  at  the  trial,  for  good  cause  shown  the  judge 
before  whom  such  action  or  issue  is  tried,  or  the 
court,  shall  otherwise  order.  [In  any  cause  or  matter, 
in  which  security  for  costs  is  requii'ed,  the  security 
shall  be  of  such  amount,  and  be  given  at  such  time  or 
times,  and  in  such  manner  and  form,  as  the  court  or 
a  judge  shall  direct.]* 

The  recommendation  of  the  Judicature  Commiasionen  on 
this  subject  was,  that  in  all  the  divisions  of  the  Supreme  Comt 
the  costs  of  the  suit  and  of  all  proceedings  in  it  should  be  in  the 
discretion  of  the  court,  the  commissioners  thinking  that  the 


•  Added  by  R.  S.  C,  Feb.,  1876,  llale  7,  p.  ua. 
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absence  of  the  discretionaiy  power  in  the  courts  of  common  law      Ord.  ly. 

"  often  occasioned  injustice,  and  led  to  unnecessary  litigation."   ^ 

(Ist  Report,  p.  15.)  The  Act  of  1873  embodied  that  recom- 
mendation, and  the  first  part  of  this  rule  re-enacts  Rule  47  of  the 
schedule  to  that  act.  The  proviso  was  inserted  in  committee  of 
the  House  of  Commons. 

In  the  common  law  courts  costs  were  as  a  general  rule  girea 
to  the  successful  party  by  virtue  of  a  series  of  statutes  com- 
Tncndng  with  the  Statute  of  Gloucester  (G  Edw.  1,  c.  1),  which 
first  gave  costs  eo  nomine  to  a  plaintiff  recovering  damages. 
(See  Gray  on  Costs.)  Before  the  Statute  of  Gloucester,  costs, 
though  not  recoverable  eo  nomine,  were  as  a  matter  of  fact 
included  in  the  damages  given  by  the  jury.  The  rule  of  the 
civil  law  was  "  rictus  tictori  in  expemii  condemnandui  est,** 
In  the  courts  of  equity  costs  have  always  been  in  the  discretion  of 
the  court,  which  how^ever  uniformly  considered  that  the  successful 
party  had  a  prima  faoie  claim  to  them,  and  in  depriving  him 
of  them  is  said  to  have  proceeded  on  certain  fixe<i  principles. 
(See  Daniell's  Ch.  Fr.  vol.  2,  ch.  xxxiii ;  Morgan  &  Davey  on 
C^ts.) 

The  discretion  of  the  High  Court  as  to  costs  is  in  general  ab* 
solute  ;  but  the  rights  of  trustees,  &c.  are  on  the  one  hand  to  be 
governed  by  the  former  rules  of  courts  of  equity,  and  on  the  other 
hand  successful  parties  upon  a  trial  by  juiy  are  to  have  aprimd 
faeie  right  to  costs  as  formerly  at  common  law.  The  ordinary  rule 
in  Chancery  suits  between  trustees  and  cestuit  que  trust ent  was  to 
idlow  trustees  their  costs  as  between  solicitor  and  client  (Morgan 
&  Davey  on  OMts,  p.  290),  unless  a  breach  of  trust  were  proved, 
in  which  case  the  opposite  rule  obtained.  (Jh*  295.)  Trustees 
paying  money  into  court  were  generally  allowed  costs,  except 
where  their  conduct  in  paying  in  was  proved  to  be  vexatious,  in 
which  case  they  might  even  be  compelled  to  pay  the  costs  of 
getting  the  money  out  again.  {Ih,  212.)  And  trustees,  &c. 
instituting  or  defending  suits  against  strangers  to  their  trusts 
were  subject  to  the  same  rules  as  if  they  were  suing  or  defending 
in  Uielr  own  right,  and  were  not  entitled  to  costs.  (Dan.  Ch. 
Ft.  ii.  1224.) 

The  rule  as  between  mortgagor  and  mortgagee  was,  that  the 
Utter  was  entitled  tQ  add  all  his  costs  properly  incurred  to  his 
security,  and  that  the  mortgagor  or  subsequent  incumbrancer 
could  redeem  only  on  payment  of  principal,  and  interest  and 
costs  (Morgan  &  Davey  on  Costs,  p.  155) ;  and  there  had  to  bo 
something  of  positive  miscondnct  to  deprive  a  mortgagee  of  his 
costs.    (/*.  p.  167.) 

The  proviso  as  to  trial  by  jury  is  somewhat  embarrassing. 
Whether  an  action  is  tried  by  jury  or  not  has  no  real  connection 
with  the  question  of  costs,  especially  as  the  general  scheme  of 
the  act  seems  to  assume  that  questions  formerly  disposed  of  in 
Chancery  by  a  judge  having  full  discretion  as  to  costs  will  now 
more  frequently  be  tried  by  jury,  and  that  questions  formerly 
tried  by  a  jury  in  the  common  law  courts  will  now  be  tried  by  a 
judge.  However,  the  whole  order  is,  in  like  manner  as  the  rest 
of  the  schedule  to  this  net,  subject  to  complete  revision  by  the 
judges  nnder  sect  17  of  the  Act  of  1875,  as  amended  by  sect.  17 
of  the  Appellate  Jurisdiction  Act,  187G,  p.  114. 

The  discretion  over  costs  is  further  subject  to  the  provisions 
of  the  act,  i. «.,  the  67th  section  of  the  Act  of  1873  (p.  55), 
which  incorporates  certain  sections  of  the  County  Courts  Act, 
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1867  (30  &  31  Vict  c.  142),  for  which  see  "Incorporated 
Statutes,"  I.,  p.  457,  pott. 

Costs  being  now  in  the  discretion  of  the  conrt,  there  most  be 
taken  to  be  an  implied  repeal  of  the  Statate  of  Glonoester  and 
all  acts  of  like  nature. 

The  amount  of  costs  has  always  been  under  the  control  of  Uie 
courts,  who  have  exercised  their  discretion  through  the  masters 
in  taxation,  not  interfering  themseWes  with  the  taxation  except 
to  correct  an  error  of  principle.  But  whereas  courts  of  equity 
have,  in  some  cases  (generally  in  cases  of  misconduct,  by  way  of 
marking  disapproval),  been  accustomed  to  gire  costs  as  between 
solicitor  and  client,  courts  of  law  have  always  given  them  as 
between  party  and  party,  except  in  the  few  cases  where  a  statate 
(e,g.,  the  Parliamentary  Elections  Act,  1S68,  sect  41)  expressly 
directs  otherwise.  The  High  Conrt  has  the  power  of  giving 
costs  as  between  solicitor  and  client.  Where  a  public  act  gives 
double  costs,  and  the  act  abolishing  double  costs  (5  &  6  Vict 
c.  97)  ^ves  **  full  and  reasonable  indemnity  "  instead  of  such 
costs,  It  is  presumed  that  if  the  costs  be  once  given,  tho 
taxation  will  proceed  on  the  same  liberal  scale  as  formerly, 
although  the  primd  facie  right  to  costs  is  taken  away  in  this  as 
in  other  cases. 

Where  under  the  old  practice  in  Chancery  security  to  a 
fixed  amount  was  required,  the  amount  may  now  be  increased 
{Republic  of  Costa  Rica  v.  Erlanger  (C.  A.),  35  L.  T.  19;  24 
W.  R.  955);  but  special  ground  must  be  shown  for  not  keeping 
to  the  old  rules  as  to  amount.    {Paxton  v.  Bell,  24  W.  R 1013.) 

As  to  tho  costs  of  an  attachment,  see  note  to  Ord.  XLXV.^ 
Rule  2,  p.  232,  ante. 


KoUoettobe 


Wode  of 
pctnting. 


ORDER  LVL 
Notices  and  Paper,  &c. 

1.  AH  notices  required  by  these  roles  shall  be  in 
writing,  unless  expressly  authorized  by  a  conrt  or 
judge  to  be  given  orally. 

2.  Proceedings  required  to  be  printed  shall  be 
printed  on  cream  wove  machine  drawing  foolscap 
folio  paper,  19  lbs.  per  mill  ream,  or  thereabouts,  in 
pica  type  leaded,  with  an  inner  margin  about  three- 
qtlarters  of  an.  inch  wide,  and  an  outer  margin  about 
two  inches  and  a  half  wide. 


AiiUaTit.  3.  Any  affidavit  may  be  sworn  to  either  in  print  or  in 

manuscript^  or  partly  in  print  and  partly  in  manuscript. 

For  further  directions  as  to  printing  documents,  see  B.  S.  C* 
(CJosts),  Ords.  L— III.,  p.  370. 
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OrtU  LVII. 


ORDER  LVn. 
Time. 

1.  Where  by  these  rales,  or  by  any  judgment  or  Month  to  be 
order  given  or  made  after  the  commencement  of  the  ^«°*^- 
act,  time  for  doing  any  act  or  taking  any  proceeding 

is  limited  by  monws,  not  expressed  to  be  lunar  months, 
such  time  shall  be  computed  by  calendar  months. 

2.  Where  any  limited  time  less  than  six  days  from  sunoay,  tc 
or  after  any  date  or  event  is  appointed  or  allowed 

for  doing  any  act  or  taking  any  proceeding,  Sunday, 
Christmas  Day,  and  Gk>od  Friday  shall  not  be  reckoned 
in  the  computation  of  such  limited  time. 

3.  Where  the  time  for  doing  any  act  or  taking  any 
proceeding  expires  on  a  Sunday,  or  other  day  on  which 
the  offices  are  closed,  and  by  reason  thereof  such  act 
or  proceeding  cannot  be  done  or  taken  on  that  day, 
such  act  or  proceeding  shall,  so  far  as  regards  the 
time  of  doing  or  taking  the  same,  be  held  to  be  duly 
done  or  taken,  if  done  or  taken  on  the  day  on  which 
the  offices  shall  next  be  open. 

If  the  time  for  moTing  the  conrt  by  way  of  appeal  from 
diamben  expires  on  Sunday,  the  motion  maj  be  made  on  the 
foUowinfi;  day  ( Taylor  v.  Jones,  L.  R.,  1  C.  P.  D.  87;  45  L.  J., 
C.  P.  110;  34  L.  T.  131.) 

4.  No  pleadings  shall  be  amended  or  delivered  in  Longvaca- 
the  long  vacation,  unless  directed  by  a  couit  or  a  ^^ 
judge. 

5.  The  time  of  the  long  vacation  shall  not  be  reckoned 
in  the  computation  of  the  times  appointed  or  allowed 
by  these  rules  for  filing,  amending,  or  delivering  any 
pleading,  unless  otherwise  directed  by  a  court  or  a 
judge. 

6.  A  court  or  a  judge  shall  have  power  to  enlarge  Enlargement 
or  abridge  the  time  appointed  by  these  rules,  or  fixed  °*  ^^°*' 

by  any  order  enlarging  time,  for  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  (if  any),  as  the 
justice  of  the  case  may  require,  and  any  such  enlarge- 
ment may  be  ordered,  although  the  application  for  the 
same  is  not  made  until  after  the  expiration  of  the  time 
appointed  or  allowed. 

The  application  shonld  not  be  ex  parte.  (Everett  v.  Lawrence, 
W.  N.  1876,  p.  278 ;  Wilkins  v.  Bedford,  35  L.  T.  622.) 
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ordM.hYiL,       7.  In  admiralty  actions  the  court  or  a  judge  shall 

^L_  have  power  at  any  stage  of  the  proceedings  in  such 

AdmiiaitT      action,  upon  a  motion  or  summons  by  either  party, 

lu^wi     calling  upon  the  other  party  to  show  cause  why  the 

bSwf*^*  lar  ^^^  ^^  ^^^^  action  should  not  take  place  on  an  early 

timo  for  hear-  day  to  be  appointed  by  the  court  or  a  judge,  to  appoint 

^'  that  such  trial  shall  take  place  on  any  day  or  within 

any  time  which  to  the  court  or  judge  shiJi  seem  fit ; 

and  for  such  purpose  the  court  or  judge  shall  have 

power  upon  such  motion  or  summons  to  dispense  with 

the  giving  of  notice  of  trial,  or  to  abridge  ihe  time  or 

times  appointed  by  these  rules  for  giving  such  notice, 

for  the  delivery  of  pleadings,  or  for  doing  any  other 

act  or  taking  any  other  proceeding  in  the  action,  upon 

such  terms  (if  any)  as  the  nature  of  the  case  may 

require.* 


Mattemtobe 
hewd  by  dl- 
Tlsional 
coortJL 


Crown  pnc- 
Uce. 

Election  praC' 
tice. 


Connty 
oearts. 

BcTcnnc 


StatDtoiy 
flnaUty. 


Railway 

Commls- 

sionen. 


ORDER  L^^IA.t 
Divisional  and  other  Courts. 

1.  The  following  proceedings  and  matters  shall 
continue  to  be  heard  and  determined  before  the 
divisional  courts ;  but  nothing  herein  contained  shall 
be  construed  so  as  to  take  away  or  limit  the  power  of 
a  single  judge  to  hear  and  determine  any  such  pro- 
ceedings or  matters  in  any  case  in  which  ho  has 
heretoS)re  had  power  to  do  so,  or  so  as  to  require 
any  interlocutory  proceeding  therein  heretofore  taken 
before  a  single  judge  to  bo  taken  before  a  divisional 
court : — 

Proceedings  on  the  crown  side  of  the  Queen's  Bench 
Division. 

Appeals  from  revising  barristers,  and  proceedings 
relating  to  election  petitions,  parliamentary  and 
municipal. 

Appeals  under  section  6  of  the  County  Courts  Act, 
1875. 

Proceedings  on  the  revenue  side  of  the  Exchequer 
Division. 

Proceedmgs  directed  by  any  act  of  parliament  to 
be  taken  before  the  court,  and  in  which  the  decision 
of  the  court  is  final. 

Cases  stated  by  the  Railway  Commissioners  under 
the  36  &  37  Vict.  c.  48. 


•  Added  by  R.  S.  C^  Feb.  1876,  Role  6,  p.  MS. 

t  Added  by  K.  8.  C,  Dec  1876,  Bales  8, 9, 10,  ^  Ml. 


cluunben. 
NewtrUla. 
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•    Cases  of  habeas  corpus,  in  which  a  judge  directs   ^^^-  I'V^^g- 
that  a  rule  nisi  for  the  writ,  or  the  writ  be  made  Habeas 
returnable  before  a  divisional  court.  corpm. 

Special  cases  where  all  parties  agree  that  the  same  Special 
be  heard  before  a  divisional  court. 

Appeals  from    chambers  in  the  Queen's  Bench,  AppeBtofrom 
Common  Picas,  and  Exchequer  Divisions,  and  appli-  " 

cations  for  new  trials  in  the 'said  division  where  the 
action  has  been  tried  with  a  jurjr. 

This  nile  mnst  be  read  with  sect.  17  of  the  Appellate 
Jmisdictioii  Act,  1876  (p.  114,  ante),  nnder  which  it  is  made. 
It  will  be  observed  that,  whereas  before  that  act  hearing  before 
a  single  judge  of  matters  of  law,  except  in  the  Coort  of  Chancery, 
was  the  exception  and  not  the  rule,  both  that  act  and  the 
present  order  make  snch  a  hearing  the  rale  and  not  the  excep- 
tion. All  the  exceptions,  habeas  corpus  and  special  case  concern 
bosinera  of  an  appellate  character.  It  will  bo  seen  from  the 
proriso  at  the  commencement  of  the  rnle,  that  it  retains  an 
existing,  and  does  not  create  any  new,  jarisdiction. 

As  to  crown,  election  and  reyenue  cases,  see  note  to  sect.  34 
of  the  Act  of  1873  (p.  87,  ante)f  which  assigns  these  matters  to 
the  Queen's  Bench,  Common  Pleas  and  Exchequer  Divisions 
respectively. 

As  to  proceedings  which  are  final  by  statute,  see  note  to  sect. 
19  of  the  Act  of  1873,  p.  13,  ante. 

By  sect,  26  of  the  36  &  37  Vict.  c.  48  (the  Regulation  of  Rail- 
ways Act,  1873),  the  Railway  Commissioners  "  shall  in  all  pro- 
ceedings before  them  under  sects.  6, 11, 12  and  13  of  that  act  *' 
(which  relate  to  injunctions  to  desist  from  undue  preference  or 
to  grant  traffic  facilities),  **  and  may  if  they  think  nt  in  all  other 
proceedings  l)efore  them  at  the  instance  of  any  party  .  .  . 
state  a  case  in  writing  for  the  opinion  of  any  superior  court  de- 
termined by  the  commissioners  upon  any  question  which  in  the 
opinion  of  the  commissioners  is  a  question  of  law."  It  is  con- 
ceived that  cases  stated  by  the  commissioners  will  be  heard  by 
a  divisional  court  under  sect.  45  of  the  Act  of  1873  (p.  45, 
ante"),  and  Ortl.  LVll,  Rule  19,  p.  260. 

By  sect.  6  of  the  County  Courts  Act,  1875  (38  St  39  Vict.  c.  50), 
it  is  enacted  that  ''in  any  cause,  suit,  or  proceeding,  other  than  a 
proceeding  in  bankruptcy,  tried  or  heard  in  any  county  court,  and 
in  which  any  person  aggrieved  has  a  right  of  appeal,  it  shall  be 
lawful  for  any  person  aggrieved  by  the  ruling,  order,  direction,  or 
decision  of  the  judge,  at  any  time  within  eight  days  after  the 
same  shall  have  been  made  or  given,  to  appeal  against  snch 
ruling,  order,  direction,  or  decision  by  motion  to  the  court  to 
which  such  appeal  lies,  instead  of  by  special  case,  such  motion  to 
be  ex  parte  in  the  first  instance,  and  to  be  granted  on  such  terms 
as  to  costs,  security,  or  stay  of  proceedings,  as  to  the  court  to 
which  such  motion  shall  bo  made  shall  seem  fit.  And  if  the 
jconrt  to  which  appeal  lies,  be  not  then  sitting,  such  motion 
may  be  made  before  any  judge  of  a  superior  court  sitting  in 
chambers.  And  at  the  trial  or  hearing  of  any  snch  cause,  suit, 
or  proceeding,  the  judge,  at  the  request  of  either  ^arty,  shall 
make  a  note  of  any  question  of  law  raised  at  such  trial  or  hear- 
ing, and  of  the  facto  in  evidence  in  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision  of  the  cause,  suit,  or  pro- 
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Ordi.  LTUa.  ceeding,  and  he  shall  at  the  expense  of  any  person  or  persons, 
^^"^'  bein^  party  or  parties  in  any  such  cause,  suit,  or  proceeding, 
requiring  the  same  for  the  purpose  of  appeal,  furnish  a  copy 
of  such  note,  or  allow^  a  copy  to  be  taken  of  the  same  by  or  on 
behalf  of  such  person  or  persons,  and  he  shall  sign  sach  copj, 
and  the  copy  so  signed  shall  be  used  and  receiyed  on  such 
motion  and  at  the  hearing  of  such  appeal."  It  will  be  seen  that 
the  proviso  at  the  commencement  of  the  rule  will  haye  the  effect 
of  allowing  a  motion  to  be  made  to  a  judge  in  chambers  when 
the  divisional  court  for  appeals  from  inferior  courts  is  not  sitting. 
(See  further,  Ord.  LVIU.,  Kule  Id,  past.) 


Death  or  re- 
tirement of  a 
Judge. 

•  Page  114. 


VacsUon 
Judge. 


2.  Where,  by  sect.  17  *  of  the  Appellate  Jurisdiction 
Act,  1876y  or  bj  these  rules,  any  application  ought  to 
be  made  to,  or  any  jurisdiction  exercised  by,  the  judge 
before  whom  an  action  has  been  tried,  if  such  judge 
shall  die  or  cease  to  be  a  judge  of  the  High  Court,  or 
if  such  judge  shall  be  a  judge  of  the  Court  of  Appeal, 
or  if  for  any  other  reason  it  shall  be  impossible  or 
inconvenient  that  such  judge  should  act  in  the  matter, 
the  president  of  the  division  to  which  the  action 
belongs  may  either  by  a  special  order  in  any  action  or 
matter,  or  by  a  general  order  applicable  to  any  class 
of  actions  or  matters,  nominate  some  other  judge  to 
whom  such  application  may  be  made,  and  by  whom 
such  jurisdiction  may  be  exercised. 

3.  Every  vacation  judge  shall  have  the  same  power 
and  authority  as  heretofore. 


ORDER  LVni. 
Appeals. 

Biiiiofexoep-      1.  Bills  of  exceptions  and  proceedine^s  in  error  shall 
uuonoL        be  abolished.   • 

This  follows  the  recommendation  of  the  Judicature  Commit' 
sioners  (1st  Report,  p.  24).  The  effect  of  a  bill  of  exceptions, 
first  giren  bj  13  Edw.  1,  stat.  1,  c.  31,  was  to  bring  up  a  judge's 
ruling  direct  from  Nisi  Frius  to  the  Court  of  Appeal.  A  j  ndge's 
ruling  is  now  in  all  cases  taken  first  to  the  court  below.  For  Uie 
cases  in  which  an  appeal  lies  to  the  Court  of  Appeal,  see  Act  of 
1873,  sect.  19,  p.  12;  and  for  an  express  saving  of  the  right  to 
have  an  issue  left  to  the  jury,  see  Act  of  1875,  sect  22,  p.  89. 
Error  was  brought  upon  the  record  or  special  case. 

See  sects.  18  (4),  19  and  46  of  the  Act  of  1873,  and  notes  thereto. 

hy'^^taS       2.  All  appeals  to  the  Court  of  Apjteal  shall  be  by 
aiid  on  way  of  rehearing,  and  shall  be  brought  by  notice  of 
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motion  in  a  summary  way,  and  no  petition,  case,  or    Oni.Lvnr. 
other  formal  proceeding  other  than  such  notice  of 
motion  shall  be  necessary.     The  appellant  may  by  the  Appeal  from 
notice  of  motion  appeal  from  the  whole  or  any  part  of  ^'^'^ 
any  judgment  or  order,  and  the  notice  of  motion  shall 
state  whether  the  whole  or  part  only  of  such  judgment 
or  order  is  complained  of,  and  in  the  latter  case  shall 
specify  such  part. 

As  to  length  of  notice,  see  Role  4,  infra, 

3.  The  notice  of  appeal  shall  be  served  upon  all  Kouoeot 
parties  directly  affected  by  the  appeal,  and  it  shall  not  J^rrtoe  of. 
be  necessary  to  serve  parties  not  so  affected  ;  but  the 
Court  of  Appeal  may  direct  notice  of  the  appeal  to  be 
served  on  all  or  any  parties  to  the  action  or  other 
proceeding,  or  upon  any  person  not  a  party,  and  in 

the  meantime  may  postpone  or  adjourn  the  hearing  of 

the  appeal  upon  such  terms  as  may  seem  just,  and  may 

give  such  judgment  and  make  such  order  as  might 

have  been  given  or  made  if  the  persons  served  with 

such  notice  had  been  originally  parties.    Any  notice  Amendment 

of  appeal  may  be  amended  at  any  time  as  to  the  Court  ^^ 

of  Appeal  may  seem  fit. 

Where  a  sam  was  ordered  to  be  paid  to  one  of  three  claimants, 
and  one  of  the  other  claimants  appealed,  it  was  held  that  he 
must  serve  notice  of  appeal  on  both  the  other  claimants 
(Hunter  v.  Hunter,  24  W.  R.  304  (C.  A.)0  ^d  that  the  ansuc- 
oessfnl  party  who  did  not  appeal  might  on  snch  service  be  heard 
in  favoor  of  a  reversal  of  the  order  appealed  against.  (Ibid4 
24  W.  R.  527.) 

4.  Notice  of  appeal  from  any  judgment,  whether  Ttmetor^. 
final  or  interlocutory,  shall  be  a  fourteen  days'  notice,  u  d«yi. 
and  notice  of  appeal  from  any  interlocutory  order  4  days. 
shall  be  a  four  days'  notice. 

5.  The  Court  of  Appeal  shall  have  all  the  powers  Powen  of 
and   duties  as  to  amendment  and  otherwise  of  the  ap^aL 
Court  of  First  Instance,  together  with  full  discretionary 
power  to  receive  further  evidence  upon  questions  of  Farther 
fact,  such  evidence  to  be  either  by  oral  examination  «^^®**®^ 
in  court,  by  affidavit,  or  by  deposition  taken  before  an 
examiner  or  commissioner.     Such  further  evidence 

may  be  given  without  special  leave  upon  interlocutory 
applications,  or  in  any  case  as  to  matters  which  have 
occurred  after  the  date  of  the  decision  from  which  the 
appeal  is  brought.  Upon  appeals  from  a  judgment 
afier  trial  or  hearing  of  any  cause  or  matter  upon  the 
merits,  such  further  evidence  (save  as  to  matters  sub- 
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Ord.  LVIIT. 


Costs. 


Appeal 
n$ra<nflt  de- 
cUion  on 
facts. 


Verdict 
against 
evidenoe. 


New  trial. 


Farther 
erideuoo. 


Appciilby 
respondent 


sequent  as  aforesaid)  shall  be  admitted  on  special 
grounds  only,  and  not  without  special  leave  of  the 
court  The  Court  of  Appeal  shall  have  power  to 
give  any  judgment  and  make  any  order  which  ought 
to  have  been  made,  and  to  make  such  further  or  other 
order  as  the  case  may  require.  The  powers  aforesaid 
may  be  exercised  by  the  said  court  notwithstanding 
that  the  notice  of  appeal  may  be  that  part  onlj  of  the 
decision  may  be  reversed  or  varied,  and  such  powers 
may  also  be  exercised  in  favour  of  all  or  any  of  the 
respondents  or  parties,  although  such  respondents  or 
parties  may  not  have  appealed  from  or  complained  of 
the  decision.  The  Court  of  Appeal  shall  have  power 
to  make  such  order  as  to  the  whole  or  any  part  of  the 
costs  of  the  appeal  as  may  seem  just 

An  appeal  will  lie  from  the  Probate,  &c.  Division  against  a 
decision  on  the  facts  of  a  case  {Sugden  y.  Lord  St.  Leonard*^ 
L.  R.,  1  P.  D.  (C.  A.)  154  ;  45  L.  J.,  P.  D.  &  A.  49  ;  34  L.  T. 
372  ;  24  W.  R.  860);  bnt  the  Court  of  Appeal  will  always  pay 
great  regard  to  the  opinion  of  the  jndge  below  who  has  seen  the 
demeanonr  of  the  witnesses,  when  that  is  a  matter  of  import- 
ance, though  it  is  not  to  be  bound  by  his  decision.  (The 
Glannihaihta,  L.  R.,  1  P.  D.  283 ;  34  L.  T.  934  ;  24  W.  R.  1033. 
See,  too,  Bigsby  ▼.  Dickinton,  L.  R.,4  Ch.  D.  24;  25  W.  R.  89.) 

The  court  will  rarely  reverse  the  decision  of  the  court  below 
refusing  a  rule  for  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence,  when  the  jndge  who 
tried  tiie  case  agrees  witli  the  verdict.  (^Carbett  v.  Dueie,  Dec 
13. 1876.) 

The  court  can  order  a  new  trial  as  against  a  party,  although 
no  rule  has  been  moved  against  that  party  and  the  time  l^ 
elapsed  for  moving  against  him.  {Purnell  v.  Great  Western 
Railway  Company,  L.  R.,  1  Q.  B.  D.  636  ;  45  L.  J.,  Q.  B.  687; 
84  L.  T.  822 ;  35  L.  T.  605 ;  24  W.  R.  720,  909.) 

The  court  may  extend  the  time  for  a  motion.  (^Ihid.  33  L.  T. 
605.) 

When  it  is  desired  to  apply  for  leave  to  prodnoc  further  evi- 
dence, notice  should  be  given  of  the  application  to  the  odier 
parties  to  the  cause.  (Hattle  t.  Hattie,  L.  R.,  1  Ch.  D.  (C.  A.) 
562  ;  45  L.  J.,  Ch.  288  ;  34  L.  T.  13  ;  Jmtiee  T.  MerMcy  Steel 
and  Iron  Comjfany,  24  W.  R.  199.) 

The  practice  is  that  costs  usually  follow  the  event  (tu  R.» 
1  Ch.  D.,  1  Mem.) 

6.  It  shall  not,  under  any  circumstances,  be  neces* 
saty  for  a  respondent  to  give  notice  of  motion  by  way 
of  cross  appeal,  but  if  a  respondent  intends,  upon  tL^ 
hearing  of  the  appeal,  to  contend  that  the  decision  of 
the  court  below  should  be  varied,  he  shall,  within  the 
time  specified  in  the  next  rule,  or  such  time  as  maj 
be  prescribed  by  special  order,  give  notice  of  sudi 
intention  to  any  parties  who  may  be  affected  by  such 
contention.     The  omission  to  give  such  notice  shall 
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not  diminish  the  powers  conferred  by  the  act  upon    Q»^-  Lvin. 
the  Conrt  of  Appeal,  but  may,  in  the  discretion  of  the 
court,  be  ground  for  an  adjournment  of  the  appeal  or 
for  a  special  order  as  to  costs. 

See  note  to  Rnle  3,  ntpra, 

7.  Subject  to  any  special  order  which  may  be  made,  Notice  by  re- 
notice  by  a  respondent  under  the  last  preceding  rule  g^^*"*". 
shall  in  the  case  of  any  appeal  from  a  final  judgment 

be  an  eight  days*  notice,  and  in  the  case  of  an  appeal 
from  an  interlocutory  order  a  two  days'  notice. 

8.  The  party  appealing  from  a  judgment  or  order  Entry  of 
shall  produce  to  the  proper  officer  of  the  Court  of  heoSag.'**^ 
Appeal  the  judgment  or  order  or  an  office  copy  thereof, 

and  shall  leave  with  him  a  copy  of  the  notice  of  appeal  . 
to  be  filed,  and  such  officer  shall  thereupon  set  down 
the  appeal  by  entering  the  same  in  the  proper  list  of 
appeals,  and  it  shall  come  on  to  be  heard  according  to 
its  order  in  such  list,  unless  the  Court  of  Appeal  or  a 
judge  thereof  shall  otherwise  direct-,  but  so  as  not  to 
come  into  the  paper  for  hearing  before  the  day  named 
in  the  notice  of  appeal. 

.    The  necessity  for  producing  the  judgment  or  order  or  an  office  when  rule 
copy  does  not  exist  when  the  appeal  is  from  a  refusal  of  an  2J3r"°^ 
application,  where  no  order  has  really  been  made.    {Smith  v. 
OHndley,  L.  K.,  3  Ch.  D.  (C.  A.)  80  ;  35  L.  T.  112 ;  24  W.  R. 
956.) 

As  there  is  no  time  for  entering  an  appeal  fixed  by  this  rnle, 
the  old  chancery  practice  in  appeal  motions  will  be  followed, 
and  the  motion  most  be  before  the  day  named  in  the  motion,  or 
if  the  coart  is  not  then  Eitting  before  the  next  court  day,  or  the 
respondent  can  have  the  appeal  dismissed  as  abandoned.  {Re 
The  National  Funds  Assurance  Company  (1),  W.  N.  1876,  ' 
Dec  16th,  p.  287.) 

9.  The  time  for  appealing  from  any  order  or  decision  winding-up. 
made  or  given  in  the  matter  of  the  winding-up  of  a  Smctor'**' 
company  under  the  provisions  of  the  Companies  Act,  appeal. 
1862,  or  any  act  amending  the  same,  or  any  order  or  ^idtys. 
decision  made  in  the  matter  of  any  bankruptcy,  or  in 

any  other  matter  not  being  an  action,  shall  be  the  same 
as  the  time  limited  for  appeal  from  an  interlocutory 
order  under  Bule  16. 

The  conrt  of  appeal  has  decided  that  an  appeal  from  the  order  OnSer  to 
directing  the  winding-np  of  a  company  is  clearly  within  this  ^w^nd  up. 
rule.    {Be  The  National  Funds  Assurance    Company  (2), 
W.  N.  1876,  Dec  16th,  p.  287.) 

10.  Where  an  ex  parte  application  has  been  refused  Ex  parte 
by  the  court  below,  an  application  for  a  similar  purpose  •PPii«tioiw. 
may  be  made  to  the  Court  of  Appeal  ex  parte  within 
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i)rd,  Lvin.  four  days  from  the  date  of  such  refxisal,  or  within  such 
enlarged  time  as  a  judge  of  the  court  below  or  of  the 
Appeal  Court  may  allow. 

If  the  conrt  grant  the  application,  it  will  frequently  direct 
cause  to  be  shown  before  itself.  (See,  e.g.,  Sfuirrock  t.  Z.  4"  ^' 
W.  R.  Co.,  L.  R.,  1  C.  P.  D.  70.) 


Qnestion  of 
fact. 


Eridencc. 


11.  When  any  question  of  fact  is  involved  in  an 
appeal,  the  evidence  taken  in  the  court  below  bearing 
on  such  question  shall,  subject  to  any  special  order,  be 
brought  before  the  Court  of  Appeal  as  follows  : 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the 
production  of  printed  copies  of  such  of  the  affi- 
davits as  have  been  printed,  and  office  copies 
of  such  of  them  as  have  not  been  printed : 
Judge's  notcf .      (ft.)  As  to  any  evidence  given  orally,  by  the  production 

of  a  copy  of  the  judge's  notes,  or  such  other 
materials  as  the  court  may  deem  expedient. 

The  affidavits  to  be  need  on  an  appeal  are  to  be  61ed  with  the 
officers  of  the  division  whose  decision  is  appealed  from.  (  WatU 
V.  WaU»,  45  L.  J.,  Ch.  (C.  A.)  658;  24  W.  R,  623.) 

Office  copies  may  be  in  some  cases  dispensed  with  on  the 
ground  of  expense,  and  an  officer  of  the  court  ordered  to  attend 
with  the  originals.  {Sickles  v.  NorrU,  45  L.  J.,  Q.  B.  (C.  A.) 
148;  24  W.  R.  102;  Crawford  v.  The  Eorfuea  Steam  JBrick, 
Sfc.  Co,,  84  L.  T.  923;  24  W.  R.  422.) 

The  court,  in  Leadley  v.  Sykes^  W.  N.,  1875,  p.  252,  seemed 
to  think  that  shorthand  notes  of  the  evidence  ought  always  to 
be  taken;  but  in  Bigshy  v.  Dickinson,  L.  R.,  4  Ch.  D.  24; 
25  W.  R.  89,  the  cost  of  transcript  and  printing  only  was  allowed, 
and  not  the  cost  of  the  shorthand  writer's  attendance. 


Filing  affl 
daviu. 


Office  copies 

diapenaed 

with. 


Sborthand 
notei. 


PrlnUng  of 
QTidence. 


12.  Where  evidence  has  not  been  printed  in  the 
court  below,  the  court  below  or  a  judge  thereof,  or 
the  Court  of  Appeal  or  a  judge  thereof,  may  order  the 
whole  or  any  part  thereof  to  be  printed  for  the  purpose 
of  the  appeal.  Any  party  printing  evidence  for  the 
purpose  of  an  appeal  without  such  order  shall  bear  the 
costs  thereof,  unless  the  Court  of  Appeal  or  a  judge 
thereof  shall  otherwise  order. 

13.  If,  upon  the  hearing  of  an  appeal,  a  question 
arise  as  to  the  ruling  or  direction  of  the  judge  to  a  jury 
or  assessors,  the  coui*t  shall  have  regard  to  verifi^ 
notes  or  other  evidence,  and  to  such  other  materials  as 
the  court  may  deem  expedient. 

Tntoriocatoiy       14.  No  interlocutory  order  or  rule  from  which  there 
Older, DO  tMT.    |jj^g  Yi^QXi  no  appeal  shall  operate  so  as  to  bar  or  preju- 
dice the  Court  of  Appeal  from  giving  such  decision 
upon  the  appeal  as  may  seem  ju^t. 


Verifled, 
notes. 
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15.  No  appeal  from  any  interlocutory  order  shall,    o^-  ^^"^' 
except  by  special  leave  of  the  Court  of  Appeal,  be  Timefor 
brought  afler  the  expiration  of  twenty-one  days,  and  appeal. 

no  other  appeal  shall,  except  by  such  leave,  be  brought  3i  dajs. 
after  the  expiration  of  one  year.  The  said  respective  i  year, 
periods  shall  be  calculated  from  the  time  at  which  the 
judgment  or  order  is  signed,  entered,  or  otherwise 
peifected,  or,  in  the  case  of  the  refusal  of  an  applica- 
tion, from  the  date  of  such  refusaL  Such  deposit  or 
other  security  for  the  costs  to  be  occasioned  by  any 
appeal  shall  be  made  or  given  as  may  be  directed 
under  special  circumstances  by  the  Court  of  Appeal. 

In  the  CoDxt  of  Chancery  five  years  were  allowed  for  appeal, 
except  by  leaye.  At  common  law  6  years  were  allowed  for 
bringing  error  on  a  final  judgment,  bat  on  appeals,  strictly  so 
called,  notice  had  to  be  given  in  4  days.  (See  C.  L.  P.  Act, 
1S54,  sect  27.)  In  the  Probate  Court  leave  to  appeal  had  to  be 
Implied  for  within  a  month  from  interlocntory  decrees,  and  no 
time  was  limited  for  appealing  from  final  decrees.  In  the  Divorce 
Cbnrt  the  appeal  was  within  3  months,  and  in  the  Court  of 
Admiralty  within  16  days. 

An  order  of  a  Vice-Chancellor  affirming  a  chief  clerk's  dis- 
allowanoe  of  a  creditor's  proof  in  an  administration  proof  is  a 
refusal  of  an  application  within  this  rule.  (Traill  v.  JacJuon, 
L.  R.,  4  Ch.  D.  (C.  A.)  7;  46  L.  J.,  Ch.  16;  26  W.  R.  3C.) 

The  time  for  appeid  from  the  refusal  of  a  motion  will  run 
from  the  date  of  the  refusal,  though  an  order  is  made  on  part  of 
the  motion  (TraiU  v.  JaeJuonf  sujfra),  nor  will  the  addition,  to 
an  order  refusing  a  motion,  of  an  order  for  costs,  extend  the 
time.  (  Snrindell  v.  The  Birmingham  Syndicate,  L.  R.,  3  Ch.  D. 
(C.  A.)  127;  46  L.  J.,  Ch.  766;  36  L.  T.  Ill;  24  W.R.  911.) 

Secnrity  must  be  applied  for  before  any  costs  have  been 
incnired,  or  a  time  has  been  fixed  for  heariug  the  appeal. 
( €frant  t.  The  Banqtts  Franeo-Egypiienne^  L.  K.,  1  C.  P.  D. 
(C.  A)  143;  34  L.  T.  470;  24  W.  R.  339.)  The  poverty  of  the 
appellant,  and  the  length  of  the  evidence,  are  grounds  on  which 
secority  may  be  appli«l  for.  (  WiUon  v.  Smith,  L.  R.,  2  Ch.  I). 
(C.  A)  67;  46  L.  J.,  Ch.  692;  34  L.  T.  471;  24  W.  R.  421.) 

In  i^peals  in  admiralty  cases  no  order  will  usually  be  made 
for  secority,  except  under  special  circumstances,  as  this  was  the 
former  practice  of  the  Privy  Council.  ( The  Victoria,  L.  R., 
1  P.  B.  (C.  A.)  280;  34  L.  T.  931;  24  W.  R.  696.) 

16.  An  appeal  shall  not  operate  as  a  stay  of  execu-  Appeal  no 
lion  or  of  proceedings  under  the  decision  appealed  *'*^-SS'* 
from,  except  so  far  as  the  court  appealed  from,  or  any 

judge  thereof,  or  the  Court  of  Appeal,  may  so  order;  and 
no  intermediate  act  or  proceeding  shall  be  invalidated, 
except  so  far  as  the  court  appealed  from  may  direct. 

At  law,  error  and  appeal  operated  as  a  stay  of  execution, 
upon  bait  being  given.  (See  C.  L.  P.  Act,  1862,  sect.  161,  and 
C.  L.  P.  Act,  1364,  sect  38.)  In  Chancery  a  deposit  of  20/.  was 
required  by  Ch.  C.  Ord.  XXXI.  4,  but  the  rehearing  was  no  stay 
without  a  special  order.    (i(.  2.) 


260 


ORD.  LVIIL  APPEALS— ORD.  LIX. 


Ords,  Lviii.,   .  Notice  mnst  be  giyen  of  any  application  to  ataj  exeentioii. 
^^x-        {Jiejmblie  of  Peru  v.  Wegmlin,  24  W.  R.  297.) 

Application  17.  Wherever  under  these  rules  an  application  may 
in  flSfi^-^''  be  made  either  to  the  court  below  or  to  the  CJourt  of 
stance  Appeal,  or  to  a  judge  of  the  court  below  or  of  the 

Court  of  Appeal,  it  shall  be  made  in  the  first  instance 

to  the  court  or  judge  below. 


Motion. 
•  l*affe  344. 


Divisional 
court  ft)r  ap- 
peals from 
Inferior 
courts. 

t  PBse46. 


18.  Every  application  to  a  judge  of  the  Court  of 
Appeal  shall  be  by  motion,  luid  the  provisions  of 
Order  LIII.*  shall  apply  thereto. 

Two  coansel  will  be  heard  for  eadi  party.  (Sneeshy  r.  Lam" 
eashire  and  Yorksfiire  Railway  Co.^  L.  R.,  1  Q.  B.  D.  (C.  A.) 
42;  45  L.  J.,  Q.  B.  1;  33  L.  T.  372;  24  W.  R.  99.) 

19.  Every  judge  of  the  High  Court  of  Justice  for 
the  time  being  shall  be  a  judge  to  hear  and  determine 
appeals  from  inferior  courts,  under  sect.  45  f  of  the 
Supreme  Court  of  Judicature  Act,  1873.  All  such 
appeals  (except  admiralty  appeals  from  inferior 
courts,  which  until  further  order  shall  be  assigned  as 
heretofore  to  the  present  judge  of  the  Admiralty 
Court)  shall  be  entered  in  one  list  by  the  officers  of  the 
crown  office  of  the  Queen's  Bench  Division ;  and  shall 
be  heard  by  such  divisional  court  of  the  Queen's  Bench, 
Common  Fleas,  or  Exchequer  Division,  as  the  presidents 
of  those  divisions  shall  from  time  to  time  direct. 

Nothing  in  this  order  shall  affi^ct  the  validity  of  any 
rule  or  regulation  heretofore  issued  with  reference  to 
such  appeals  by  the  divisional  court  formed  under  the 
said  section  (a). 

Under  the  former  rale  for  which  this  rale  is  sobsUtnted, 
the  divisional  coart  consisted  of  five  judges,  one  for  each 
division,  elected  by  the  judges  of  that  division  for  a  year,  two  at 
least  constituting  a  court.  Under  the  Act  of  1876,  s.  17  (p.  114, 
ante)t  the  court  will  now  usually  consist  of  two  judges  only,  from 
time  to  time  selected  by  the  presidents  of  the  Queen's  Bench, 
&c.  Divisions.  It  would  seem  that  all  appeals  from  inferior 
courts  will  be  heard  by  a  divisional  court,  although  this  rale  and 
Order  LVllA.,  Rule  1,  are  not  quite  easy  to  reconcile.  A  judge 
of  the  Chancery  Division  may  sit  under  the  rale.  As  to  the 
matters  in  which  an  appeal  wiU  lie,  see  note  to  sect  45,  p.  4ii. 


ORDER  LIX. 

Effect  of  Non-compliance. 

KoD.com.  Xon-compliance  with  any  of  these  rules  shall  not 

FrrSStarity*   render  the  proceedings  in  any  action  void  unless  the 

only.  — ■ 

(a)  SatwUtutcd  for  former  Rulo  19,  p.  U9,  by  a  S.  C^  l>ec  1876,  Ral«  11,  p.  MOi 
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court  or  a  judge  shall  so  direct,  but  such  proceedings     On/^Lx., 
may  be  set  aside  either  wholly  or  in  part  as  irregular, 
or  amended,  or  otherwise  dealt  with  in  such  manner 
and  upon  such  terms  as  the  court  or  judge  shall  think  fit. 


ORDER  LX. 
Officers. 

1.  All  officers  who  at  the  time  of  the  commence-  offlcem.   see 
raent  of  the  said  act  shall  be  attached  to  the  Coui't  of  Mct.^84.  '  ' 
Chancery  shall  be  attached  to  the  Chancery  Division 

of  the  said  High  Court;  and  all  officers  who  at  the 
time  of  the  commencement  of  the  said  act  shall  be 
attached  to  the  Court  of  Queen's  Bench  shall  be  at- 
tached to  the  Queen's  Bench  Division  of  the  said 
High  Court ;  and  all  officers  who  at  the  time  of  the 
commencement  of  the  said  act  shall  be  attached 
to  the  Court  of  Common  Pleas  shall  bo  attached 
to  the  Common  Pleas  Division  of  the  said  High 
Court ;  and  all  officers  who  at  the  time  of  the  com- 
mencement of  the  said  act  shall  bo  attached  to  the 
Court  of  Exchequer  shall  be  attached  to  the  Ex- 
chequer Division  of  the  said  High  Court;  and  all 
officers  who  at  the  time  of  the  commencement  of  the 
said  act  shall  be  attached  to  the  Court  of  Probate,  the 
Court  of  Divorce,  and  the  Court  of  Admiralty  respec- 
tively, shall  be  attached  to  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  said  High  Court. 

2.  Officers  attached  to  any  division  shall  follow  the  omoen  to 
appeals  from  the  same  division,  and  shall  perform  in  ap^s. 
the  Court  of  Appeal  analogous  duties  in  reference  to 

such  appeals  as  the  registrars  and  officers  of  the  Court 
of  Chancery  usually  performed  as  to  re-hearings  in  the 
Court  of  Appeal  in  Chancery,  and  as  the  masters  and 
officers  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer  respectively  performed  as  to 
appeals  heard  by  the  Court  of  Exchequer  Chamber. 


ORDER  LXL 
Sittings  and  Vacations. 

1.  The  sittings  of  the  Court  of  Appeal  and  the  Number  wid 
sittings  in  London  and  Middlesex  of  the  High  Court  t^?  '  ^' 
of  Justice  shall  be  four  in  every  year,   viz.,   the 
Michaelmas  sittings,  the  Hilary  sittings,  the  Easter 
sittings,  and  the  Trinity  sittings. 
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Ord.  LXr. 

Jllcfaaeiinas, 

Easter,  and 

Trinity 

Bitdngs. 


Vacations. 


Opening  of 
offlceB. 


District 
registrar. 


The  Michaelmas  sittings  shall  conunence  on  the  2nd 
of  November,  and  terminate  on  the  21st  December; 
the  Hilary  sittings  shall  commence  on  the  11th  of 
January,  and  terminate  on  the  Wednesday  before 
Easter;  the  Easter  sittings  shall  commence  on  the 
Tuesday  after  Easter  week,  and  terminate  on  the 
Friday  before  Whitsunday. 

The  Trinity  sittings  shall  commence  on  the  Tues- 
day after  Whitsun  week,  and  terminate  on  the  8th  of 
August. 

For  abolition  of  tenns,  see  Act  of  1873,  sect.  26,  p.  29,  and  for 
the  effect  of  this  mle  npon  the  circnits  of  the  judges,  see  note 
to  that  section. 

A  notice  of  motion  for  a  day  \¥hich  is  not  daring  any  sittings 
is  a  bad  notice.  (^Dauhney  v.  Shnttlervorth,  L.  R.,  1  Ex.  D.  53; 
45  L.  J.,  Ex.  177;  34  L.  T.  308;  24  W.  R.  321.) 

2.  The  vacations  to  he  observed  in  the  several  courts 
and  offices  of  the  Supreme  Court  shall  be  four  in  every 
year,  viz.,  the  Long  vacation,  the  Christmas  vacation, 
the  Easter  vacation,  and  the  Whitsun  vacation. 

The  Long  vacation  shall  commence  on  the  10th  of 
August,  and  terminate  on  the  24th  of  October.  The 
Christmas  vacation  shall  commence  on  the  24th  of 
December,  and  terminate  on  the  6th  of  January. 

The  Easter  vacation  shall  commence  on  Good  Friday, 
and  terminate  on  Easter  Tuesday,  and  the  Whitsun 
vacation  shall  commence  on  the  Saturday  before  Whit- 
sunday, and  shall  terminate  on  the  Tuesday  after 
Whitsunday. 

For  the  power  to  regnlate  vacations  by  order  in  conndl,  see 
Act  of  1873,  sect.  27,  p.  29. 

3.  The  days  of  the  commencement  and  termination 
of  each  sitting  and  vacation  shall  be  included  in  such 
sitting  and  vacation  respectively. 

4.  The  several  offices  of  the  Supreme  Court  shall 
be  open  on  every  day  of  the  year,  except  Sundays, 
Grood  Friday,  Monday  and  Tuesday  in  Easter  week, 
Whit  Monday,  Christmas  Day,  and  the  nett  following 
working  day,  and  all  days  appointed  by  proclamation 
to  be  observed  as  days  of  general  fast,  humiliation,  or 
thanksgiving. 

4a.  The  offices  of  each  district  registrar  of  the  High 
Court  of  Justice  shall  be  open  on  every  day  and  hoar 
in  the  year  on  which  the  offices  of  the  registrar  of  the 
County  Court  of  the  place  in  which  the  district  registry 
is  situate  are  required  to  be  kept  open.* 


•  Added  by  R.  S.  C,  December,  187fi,  Bale  Iff,  p.  649. 
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4a.  The  offices  of  the  Supreme  Court  (including  the  o^^^^^ 
judges'  chambers)  shall  close  on  Saturdays  at  two  offioMciow 
o'clock.*  .  ^^y  <»" 

Saturdays. 
Most  of  the  courts  rise  at  2  p.m.  on  Satnrday. 

4b.  The  official  referees  shall  sit  at  least  from  10  a.m.  houw  of  rit- 
to  4  p.m.  on  every  day  during  the  Michaelmas,  Hilary,  SSSa  re- 
Easter,  and  Trinity  sittings  of  the  High  Court  of  '«««• 
Justice,  except  on  Saturdays,  during  such  sittings, 
when  they  shall  sit,  at  least,  from  10  a.m.  to  2  p.m. ; 
but  nothing  in  this  rule  shall  prevent  their  sitting  on 
any  other  days.f 

5.  Two  of  the  judges  of  the  High  Court  shall  he  vacation 
selected  at  the  commencement  of  each  Long  vacation  H^Coort. 
for  the  hearing  in  London  or  Middlesex  during  vaca- 
tion of  all  such  applications  as  may  require  to  be 
immediately  or  promptly  heard.     Such  two  judges 

shall  act  as  vacation  judges  for  one  year  from  their 
appointment.  In  the  absence  of  arrangement  between 
the  judges,  the  two  vacation  judges  shall  be  the  two 
judges  last  appointed  (whether  as  judges  of  the  said 
High  Court  or  of  any  court  whose  jurisdiction  is  by 
the  said  act  transferred  to  the  said  High  Court)  who 
have  not  already  served  as  vacation  judges  of  any  such 
court,  and  if  there  shall  not  be  two  judges  for  the  time 
being  of  the  said  High  Court  who  shall  not  have  so 
served,  then  the  two  vacation  judges  shall  be  the 
judge  (if  any)  who  has  not  so  served  and  the  senior 
judge  or  judges  who  has  or  have  so  served  once  only 
according  to  seniority  of  appointment,  whether  in  the 
said  High  Court  or  such  other  court  as  aforesaid. 
The  Lord  Chancellor  shall  not  be  liable  to  serve  as  a 
vacation  judge. 

As  to  urgency,  see  Cram  v.  Samuels,  L.  R.,  2  C.  P.  D.  21 ; 
46  L.  J.,  C.  P.  1  ;  85  L.  T.  423;  25  W.  R.  45.  The  Act  of  1873, 
8.  28  (p.  31),  makes  these  sittings  obli^tory  qud  pressing  appll- 
catioos ;  it  also  directs  thatyacation  judges  of  the  Conrt  of  Ap- 
peal shall  sit ;  but  no  rale  as  to  snch  sittings  has  been  yet  made. 

6.  The  vacation  judges  may  sit  either  separately  or  sittings  of 
together  as  a  divisional  court  as  occasion  shall  require,  JJ^JJ" 
and  may  hear  and  dispose  of  all  actions,  matters,  and 

other  business  to  whichever  division  the  same  may  bo 
assigned.  No  order  made  by  a  vacation  judge  shall 
be  reversed  or  varied  except  by  a  divisional  court  or 
the  Court  of  Appeal,  or  a  judge  thereof,  or  the  judge 

•  A4d«d  bj-  R.  8.  C,  Febroaiy,  1876,  Bale  9,  p.  K3,  and  nnmbcred  4a, 
although  tbat  number  wns  already  occupied. 

t  Added  bjr  B.  S.  C,  February,  1876,  Uule  10,  p.  5d8. 
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Ord*.  LXI. 
LXIU. 


Vacation 
jadges  may 
net  at  any 
time. 


who  made  the  order.     Any  other  judge  of  the  High 
Coart  maj  sit  in  vacation  for  anj  vacation  judge. 

7.  The  vacation  judges  of  the  High  Court  maj 
dispose  of  all  actions,  matters,  and  other  business  of 
an  urgent  nature  during  any  interval  between  the 
sittings  of  any  division  of  the  High  Court  to  which 
such  business  may  be  assigned,  although  such  interral 
may  not  be  called  or  known  as  a  vacation. 


Practice 
unaffected 
by  rules. 


ORDER  LXII. 

Exceptions  from  the  Rules. 

Nothing  in  these  iniles  shall  affect  the  practice  or 
procedure  in  any  of  the  following  causes  or  matters  :^ 
Criminal  proceedings : 
Proceedings  on  the  crown  side   of  the  Queen's 

Hench  Division : 
Proceedings  on  the  revenue  side  of  the  Exchequer 

Division : 
Proceedings    for    Divorce    or    other   Matrimonial 

Causes. 


Interpreta- 
tion. 

t  Fiage69. 


••Proper 
offloer." 


ORDER  LXIII. 

Interpretation  op  Terms. 

The  provisions  of  the  100th  sectionf  of  the  act  shall 
apply  to  these  rules. 

in  the  construction  of  these  rules,  unless  there  is 
anything  in  the  subject  or  context  repugnant  thereto, 
the  scfveral  words  hereinafter  mentioned  or  referred  to 
shall  have  or  include  the  meanings  following : — 
'<  Person"  shall  include  a  body  corporate  or  politic : 
'*  Probate  actions"  shall  include  actions  and  other 
matters  relating  to  the  grant  or  recall  of  probate, 
or  of  letters  of  administration  other  than  common 
form  business : 
**  Proper  officer"  shall,  unless  and  until  any  rule  to 
the  contrary  is  made,  mean  an  officer  to  be  ascer- 
tained as  follows : — 

(a.)  Where  any  duty  to  be  discharged  under 
the  act  or  these  rules  is  a  duty  which  has  hereto- 
fore been  discharged  by  any  officer,  such  officer 
shall  continue  to  be  the  proper  officer  to  discharge 
the  same : 
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(b,)  Where  any  new  duty  is  under  the  act  or   Ord.  lxiil 
these  roles  to  be  discharged,  the  proper  officer  to 
discharge  the  same  shall  be  such  officer,  having 
previonslj  discharged  analogous  duties,  as  maj 
from  time  to  time  be  directed  to  discharge  the 
same,  in  the  case  of  an  officer  of  the  Supreme 
Conrt,  or  the  High  Court  of  Justice,  or  the  Court 
of  Appeal,  not  attached  to  any  division,  by  the 
Lord  Chancellor,  and  in  the  case  of  an  officer 
attached  to  any  division,  by  the  president  of  the 
division,  and  in  the  case  of  an  officer  attached  to 
any  judge,  by  such  judge : 
"The  act"  and  "the  said  act"  shall  respectively  "The act.- 
mean  the   Supreme  Court  of  Judicature  Act, 
1873,  as  amended  by  this  act 
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PAET  L 
FoBKs  OF  Writs  of  Sukkons,  &c. 

"*  No.  !•  TlUeiufttlU 

187   .    [ffereput  the  letter  and  number,'] 
In  the  Higb  Court  of  Justice.  Between  A.  B.  pUdntiff, 

DiyisioiL  and 

C.  D.  and  £.  F.  defendants. 

ViGTOBiA,  bj  the  grace  of  Ood,  fe. 
To  C.  D.  of  in  the  conntj-  of  and  B.  F.  of 

We  command  yon,  That  within  eight  days  after  the  lerrice  of 
this  writ  on  jon,  incliuiTe  of  the  day  of  each  senrice,  yon  do 
canae  an  appearance  to  be  entered  for  yon  in  the  DiTisian 

of  oar  High  Coort  of  Justice  in  an  action  at  the  suit  of  A.  B. ; 
and  take  notice,  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  giren  in  your 
absence.    Witness,  Jfo, 
Memorandum  to  be  subscribed  on  the  writ, 
N.B. — ^This  writ  is  to  be  served  within  [twelve']  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from 
the  date  of  such  renewal,  including  the  day  of 
such  date,  and  not  afterwards. 
The  defendant  [or  defendants]  may  appear  hereto  by 
entering  an  appearance  [or  appearanoei]  either 
personally  or  by  solicitor  at  the  [  ]  office 

at 
Indonements  to  be  made  on  the  writ  before  issue  thereof. 
The  plaintiff's  claim  is  for,  Jfe, 

This  writ  was  issued  by  £.  F.,  of  solicitor  for  the  said 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issued  by  the 

plaintiff  in  person  who  resides  at  [mention  the  eity,  town. 


*  Tbr  a  wjnapBliB  of  these  somewhat  complicated  Appendices,  see  Ti^le  of 
Contents.  Tb^  are  here  printed  verbatim  el  literatim  from  the  Queen's 
pclater's  cofpy,  esoept  as  amended  hy  Rules  of  Court  Except  where  inch 
additloiis  or  amendiBeatB  are  referred  to,  the  notes  aro  statntoiy. 
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or  parish,  and  also  the  name  of  the  street  and  number  of  the 
house  of  the  plaintiff's  residence^  if  any]. 

Indorsement  to  he  made  on  the  writ  after  service  thereof. 

Thia  writ  was  serred  by  X.  Y.  on  L.  M.  [the  defendant  or  one 
of  the  defendants],  on  Monday,  the  day  of  ,  18  . 

(Signed)  X  Y. 


No,  2. 
fFrii  far  Service  out  of  the  JurisdicHoUj  or  where 
Notice  in  lieu  of  Service  is  to  be  given  out  of  the 
Jurisdiction. 

187    .    [Here put  the  letter  and  number,^ 
In  the  High  Court  of  Justice.  Between  A.  B.  plaintift. 

Division.  and 

C.  D.  and  £.  F.  defiendanta. 
ViCTOBiA,  by  the  grace  of  (jod,  fe. 
To  C.  D.  of 
We  command  yon,  C.  D.,  That  within,  [here  insert  the  number 
of  days  directed  by  the  court  or  judge  ordering  the  service  or 
notice^  after  the  serrioe  of  this  writ  [or  notice  of  this  fprit,  as 
the  case  may  be]  on  you,  inclosiye  of  the  day  of  sach  aerrioe^ 
yon  do  cause  an  appearance  to  be  entered  for  yon  in  the 
Division  of  onr  High  Conrt  of  Justice  in  an  stdoa  at  the  suit  of 
A.  B. ;  and  take  notice,  that  in  default  of  your  so  doing  the 
plaintiff  may  [    *    ]  proceed  therein^  and  judgment  may  be 
given  in  your  absence.    Witness,  Jfe» 
Memoranda  and  Indorsements  at  in  Term  No,  1. 
Indorsement  to  be  made  on  the  writ  before  the  issue  thereof, 
N.B. — 2%is  writ  is  to  be  used  where  the  defendant  or  all 
the  defendants  or  one  or  more  defendant  or  defendants  is  or 
are  out  of  the  Jurisdiction. 


No.  3. 
Notice  of  Writ  in  lieu  of  Service  to  be  given  out  of 

the  Jurisdiction, 

187  .    {Here  put  the  letter  and  nuwiber,'] 

Between  A.  B.  plaintiff, 
and 
C.  D.,  £.  F.,  and  G.  H.  defendants. 
To  G.  H.  of 
Take  notice,  that  A«  B.,  of  ,  has  commenced  an  action 

against  yon,  G.  H.,  in  the  Divimon  of  her  Majesty's  High 

•  The  wordB  "by  leare  of  the  ooart  or  a  Judfe,"  which  ooooiTBd  In  UUsiidA 
the  foUowiog  fonn,  ve  omitted  in  pamiAooeol  B.  S.  C^  Juno,  187<»]tiilal 
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Court  of  Justice  in  England,  by  writ  of  that  ooart,  dated  the 
day  of  ■,  A.D.  18     ;  which  writ  is  indoiBed  as  fol- 

lows leopy  in  full  the  indonemenW],  and  yon  are  reqaired 
within  days  after  the  receipt  of  this  notice,  inclasiTe  of 

the  day  of  snch  receipt,  to  defend  the  said  action,  by  causing  an 
appearance  to  be  entered  for  yon  in  the  said  conrt  to  the  said 
action ;  and  in  default  of  yonr  so  doing,  the  said  A.  B.  may 
[  *  ]  proceed  therein,  and  jndgment  may  be  given  in  yonr 
abaenoe. 

Ton  may  appear  to  the  said  writ  by  entering  an  appearance 
personally  or  by  yonr  solicitor  at  the  [  ]  office  at  • 

(Signed)       A.  B.  of  4'e. 

or 
X.  Y.  of  Jji'o, 

Solicitor  for  A.  B» 
In  the  High  Comrt  of  Jasidce. 

Division. 


No.  4. 
Writ  of  Summons  in  Admiralty  Action  in  rem,^ 

187    .    IHer^put  the  letter  and  number  Jl 
In  the  High  Conrt  of  Justice. 
Admiral^  Division. 

Between  A.  B.,  plaintiff, 

and 
The  owners  of  the  • 

ViCTOBiA,  by  the  grace  of  Gk)d,  Jf-e, 

To  the  owners  and  parties  interested  in  the  ship  or  vessel 
of  the  port  of  [or  eargo,  fe.,  as  the  ease  may  ^]. 

We  command  yon.  That  within  eight  days  after  the  service  of 
this  writ,  indnsive  of  the  day  of  sndi  service,  yon  do  canse  an 
appearance  to  be  entered  for  yon  in  the  Admiralty  Division  of 
onr  High  Conrt  of  Justice  in  an  action  at  the  snit  of  A.  B. ; 
and  take  notice,  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  jndgment  may  be  given  in  your  ab- 
sence. Witness^  Hugh  MacCalmont,  Baron  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  this  day  of  ^^ .  • 

Memorandum  to  be  tubseribed  on  the  writ* 
N.B. — This  writ  is  to  be  served  within  [twelve']  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from 


*  9m  note  topraiioat  lomi. 

t  This  fonn  wm  mbitttnted  for  the  orlgliud  form  by  R.  8.  C,  Dec.  187ff, 
tLalmt,p,H7, 
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the  date  of  soch  ranewal,  indadiag  the  dsf  of 
snch  date,  and  not  afterwards. 
The  defendant  [or  defendants]  may  appear  hereto  bj 
entering  an  appearance  [or  appearaneei]  either 
personally  or  h j  solicitor  at  the  [  ]  office 

at 

Indoreementi  to  he  made  on  the  writ  before  istue  thereof. 

The  plaintiiPs  daim  is  for,  &e. 

This  writ  was  issaed  bj  B.  F.,  of  ,  solicitor  for  the  eaid 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issned  by  the 

plaintiff  in  person,  who  resides  at  \mentyvn  the  eitf,  town 

or  parish,  and  also  the  name  of  the  street  and  number  of  the 
house  of  the  plaintiff's  residence,  tf  ony]. 

Indorsement  to  be  made  on  the  writ  after  serviee  thereof. 

This  writ  was  serred  by  X.  Y.  {here  state  the  mode  in  which 
the  service  was  effeeted,  whether  on  the  owner,  or  on  the  skip, 
cargo  or  freight,  according  to  Order  JX,,  Hules  10, 11  and  13, 
as  the  case  may  be^aa  the  day  of  18    • 

(Signed)       X.  T. 


JFarrant  of  Arrest  in  Admiralty  Action  in  rem. 

187    .    [Here  put  the  letter  and  number.} 

In  the  High  Gonrt  of  Justice. 
Admiralty  Dirision. 

Between  A.  B.,  pUintii!^ 

and 
The  owners  of  the  • 

VlCTOBIA,  Jf'C. 

To  tbe  marshal  of  the  Admiralty  Diyision  of  onr  High  Comt 
of  Jostice,  and  to  all  and  singular  his  sobstitntes  [or  to  the 
collector  or  collectors  of  customs  at  the  port  of  ].    We 

hereby  oonmiand  yon  to  arrest  the  ship  or  ressel  of  tiie 

port  of  [and  the  cargo  and  freight,  Jj^c,  as  the  cass 

may  dtf],  and  to  keep  the  same  under  safe  arrest,  until  yon  shall 
receire  further  orders  from  us.    Witness,  Hugh  MacOalniont» 
Baron  Cairns,  Lord  High  Chancellor  of  Great  Britain,  this 
dayof  18    . 


•  TMa  focm  wm  origiiMdly  iMoed  1^  B.  8.  a,  D«i:  1875,  Bute  I, ^M7, 
and  smeaded  to  Itt  pratent  ■bspe  bj  B.  8.  C,  Feb.  187S,  Bole  i,  pw  UL 
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No  5. 
Form  of  Memorandum  for  Renewed  Writ 

In  the  High  Oomt  of  Justice. 

DiTisoQ. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
Seal  renewed  writ  of  Bommona  in  thia  action  indoraed  ae 
followa : — 
[Qfpy  ori^nal  writ  and  the  imdartementiJ] 


No.  6. 

Memorandum  of  Appearance* 

187    .    IBere  put  the  leUer  and  numherJ] 

High  Coort  of  Justice. 

{^CJianeery']  Diyision. 

A«  B.  tr.  C  D.  and  others. 

Enter  an  appeazance  for  in  this  action. 

Dated  thia  day  of 

X.Y., 

Solicitor  for  the  defendant 

The  place  of  bnsineaa  of  X.  Y.  is 

Hia  addreaa  for  service  ia 

or  [C.  D., 

Defendant  in  peiflon. 
The  addresB  of  C.  D.  ia  •  ^. 

His  address  for  service  is  .]  /  « '  '     *t  i 

The  said  defendant  requires  [tfr,  does  not  M^oiro]  a  stateient 
of  complaint  to  be  filed  and  delivered. 


No.  7. 


[Here  put  the  Utter  and  number^ 
In  the  High  Conrt  of  Jnstice. 
Qneen's  Bench  [or  Chancery,  C.  P.,  or,  &e.]  Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and 
B.  F.,  defendants. 
Hie  defendant  C  D.  lindts  his  defence  to  part  only  of  the 
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property  mentioned  in  the  writ  in  this  action,  that  is  to  aaj,  to 
the  doee  called  "  the  Big  field." 

YonrSy  &e. 

G.  H., 
Solicitor  for  the  said  defendant  C.  D. 
To  Mr.  X.  Y.,  plaintiff's  soUcitor, 


PART  n. 

Section  I. 
General  Indorsements. 


In  MctUers  asngned  by  the  34M  Section  of  the  Act 

to  the  Chancery  Division. 

1.  Creditor  to  administer  Estate. 

The  plaintiff's  daim  is  as  a  creditor  of  X  Y.,  of  de- 

ceased, to  have  the  [real  and]  .personal  estate  of  the  said  X.  Y. 
administered.  The  defendant  C.  D.  is  sned  as  the  administratar 
of  the  said  X.  Y.  [and  the  defendants  £.  F.  and  6.  H.  as  hia 
co-heirs-at-law]. 

2.  Legatee  to  administer  Estate. 

The  plaintiff's  claim  is  as  a  legatee  nnder  the  will  dated 
the  day  of  18    ,  of  X.  Y.  deceased,  to  hare  the  [real 

and]  personal  estate  of  the  said  X.  Y.  administered.  The 
defendant  0.  D.  is  sned  as  the  executor  of  the  said  X  Y.  [and 
the  defendants  £.  F.  and  G.  H.  as  his  dsTisees]. 

3.  Partnership. 

The  plaintiff 's  claim  is  to  have  an  account  taken  of  the  part- 
nership dealings  between  the  plaintiff  and  defendant  [mider 
articles  of  partnership  dated  the  day  of  ],  and  to 

l^ve  the  affairs  of  the  partnership  wound  up. 

4,  By  Mortgagee, 

The  plaintiff's  claim  is  to  hare  an  account  taken  of  what  is 
due  to  him  for  principal,  interest  and  costs  on  a  mortgage  dated 
the  day  of  made  between  {or  by  depetit  nf 

title  deed$],  and  that  the  mortgage  may  be  enforced  by  fore- 
closure or  sale. 
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5.  By  Mortgagor^ 

The  plaintiff 's  daim  is  to  haye  an  aoooant  taken  of  what,  if 
anything,  is  due  oo  a  mortgage  dated  and  made  between 

[partiety^  and  to  redeem  the  property  oompxised  therein. 

6.  Raising  Portions. 

The  plaintiff's  claim  is  that  the  enm  of  £  ,  which  by 

an  indenture  of  settlement  dated  ,  was  provided  for  the 

portions  of  the  younger  children  of  may  be  raised. 

7.  Execution  of  Trusts. 

The  plaintiff's  daim  is  to  haTe  the  tmsts  of  an  indenture 
dated  ,  and  made  between  ,  carried  into  execution. 

8.  CancellaHon  or  Rectification. 

The  plaintiff 's  claim  is  to  hare  a  deed  dated  ,  and  made 

between  [partiet]^  set  aside  or  rectified. 

9.  Specific  Performance. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agree- 
ment dated  the  day  of  ,  for  the  sale  by  the  plaintiff 
to  the  defendant  of  certain  \jT9ehold]  hereditaments  at 


Section  U. 

Money  Claims  where  no  Special  Indorsement  under 

Order  IIL^  Rule  6. 

The  plaintiff's  claim  is  £  for  the  price  of  goods  sold.      Ooodt  sold. 

[TkUfarm  shall  suffice  whether  the  claim  he  in  retpeet 
qf  goods  sold  and  delivered^  or  of  goods  bargained 
and  sold.] 

The  plaintiff 's  claim  is  £  for  money  lent  [and  interest].  Mmey  lent 

The  plaintiff's  claim  is  £  ,  whereof  £            is  for  the  Sereral 

price  of  goods  sold,  and  £  for  money  lent,  and  £           for  ^'°"^' 

interest. 

The  plaintiff's  claim  is  £  for  arrears  of  rent  Rent 

The  plaintiff's  claim  is  £  for  arrears  of  salary  as  a  clerk  Salary,  &c 

lor  as  the  ease  may  be"]. 

The  plaintiff's  claim  is  £  for  interest  upon  money  lent,  intentt. 

The  plaintiff's  claim  is  £  for  a  general  arerage  contri-  Oeneni 

,    -.  avenge. 

The  plaintiff's  cLiim  is  £  for  freight  and  demurrage.      Firetgbt,  ke. 

k5 
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TolU. 
PenalU4 


balance. 

Fees,  JM%M 
soUciton. 

CommlMiooL 


Medical  at- 
tendance, kc, 

Retorn  of 
premium. 

WarehouM 
rent 

Carriage  of 
goods. 

Useandoccn- 
patlon  of 
houses. 

Illreofgooda. 

Work  done. 

Board  and 
lodging. 

Schooling. 

Money  re- 
ceived. 


Feee  of  offloe 


Honey  orer- 
pald. 


The  plaintiff's  claim  is  £ 
The  plaintiff's  claim  is  £ 
The  plaintiff's  claim  is  £ 

The  plaintiff's  claim  is  £ 
defendant  as  a  banker. 
The  plaintiff's  claim  is  £ 


for  lighterage, 
for  market  tolls  and  stallage, 
for  penalties  nnder  thestatote. 

for  money  deposited  with  the 

for  fees  for  work  done  [amd 
£  money  expended"]  as  a  solicitor. 

The  plaintiff's  claim  is  £  for  commission  earned  u 

[state  character  a*  auctioneer,  cetton  broker,  J^e.'\. 


The  plaintiff's  claim  is  £ 
The  plaintiff's  claim  is  £ 

npon  policies  of  insnranoe. 
The  plaintiff's  claim  is  £ 

goods. 
The  plaintiff's  claim  is  £ 

railway. 
The  plaintiff's  claim  is  £ 

of  a  hoose. 
The  plaintiff's  claim  is  £ 
The  plaintiff's  claim  is  £ 
The  plaintiff's  claim  is  £ 
The  plaintiff's  claim  is  £ 

tuition  of  X.  Y. 
The  plaintiff's  claim  is  £ 


for  medical  attendances, 
for  a  retorn  of  preminms  paid 

for  the  warehousing  of 

for  the  carriage  of  goods  bj 

for  the  use  and  occnpatioD 

for  the  hire  of  \fwmiture'\, 
for  work  done  as  a  snrreyor. 
for  board  and  lodging, 
for  the  board,  lodging,  and 

for  mone J  reoeiyed  by  the  de- 


Betam  of 
money  by 
etakeholder. 

Money  won, 
from  stake- 
bolder. 

Money  en- 
trusted to 
agent. 

Money  ob« 

talnedby 

trand. 

Money  paid 
by  mistake. 

Money  paid 
for  consldem- 
tton  which 
taasfaliad. 


fendant  as  solicitor  [or  factor,  or  collector,  or  <f0.]  of  the 
plaintiff. 

The  plaintiff's  claim  is  £  for  fees  receiyed  bj  the  de- 

fendant nnder  colour  of  the  office  of 

The  plaintiff's  claim  is  £  for  a  return  of  money  orer- 

charged  for  the  carriage  of  goods  by  railway. 

The  plaintiff's  claim  is  £  for  a  return  of  fees  0Tep> 

charged  by  the  defendant  as 

The  plaintiff's  claim  is  £  for  a  return  of  money  de- 

posited with  the  defendant  as  stakeholder. 

The  plaintiff's  claim  is  £  for  money  entrusted  to  tiie 

defendant  as  stakeholder,  and  become  payable  to  plaintiff. 

The  plaintiff's  claim  is  £  for  a  return  of  money  en- 

trusted to  the  defendant  as  agent  of  the  plaintiff. 

The  plaintiff's  claim  is  £  for  a  return  of  money  obtained 

from  the  plaintiff  by  fraud. 

The  plaintiff's  claim  is  £ 
the  defendant  by  mistake. 

The  plaintiff's  claim  is  £ 
the  defendant  for  [work  to  be  done,  Itft  undone;  or,abiUte 
be  taken  up;  not  taken  up,  or,  ^0.]. 


for  a  return  of  money  paid  to 
for  a  return  of  money  paid  to 
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The  plaintiff's  claim  is  £  for  a  retom  of  money  paid  as 

a  deposit  npon  shares  to.be  aUottod. 

The  plaintiff's  claim  is  £  for  money  paid  for  tiie  de-  Modcj  paid 

fendant  as  his  smety.  defendant. 

The  plaintiff's  claim  is  £  for  money  paid  for  rent  dne  Bent  paid, 

by  the  defendant 

The  plaintiff's  chdm  is  £  npon  a  bill  of  ezchang;e  ae-  Money  paid 

oepted  [or  indoned]  for  the  defendant's  accommodation.  dation  biu. 

The  plaintiff's  claim  is  £  for  a  oontribntion  in  respect  Contribution 

of  money  paid  by  the  plaintiff  as  surety. 

The  plaintiff's  daim  is  £  for  a  contribution  in  respect  B7  00-debtor. 

of  a  joint  debt  of  tiie  plaintiff  and  the  defendant,  paid  by  the 
plaintiff. 

The  plaintiff's  daim  is  £  for  money  paid  for  calls  npon  Money  paid 

shares,  against  which  the  defendant  was  bound  to  indemnify  the 

plaintiff. 

The  plaintiff's  daim  is  £  for  money  payable  under  an  Money  paj- 

,  able  under 

awnin.  atraxd. 

The  plaintiff's  claim  is  £  npon  a  policy  of  insurance  Life  policy. 

upon  the  life  of  X.  Y.,  deceased. 

The  plaintiff's  daim  is  £  upon  a  bond  to  secure  pay^  uontv  bond. 

ment  of  £1,000,  and  interest 

The  plaintiff's  claim  is  £  jxgoa  a  judgment  of  the  Foreign  jndg- 

ooort,  in  the  Empire  of  Buaaia.  ^^^ 

The  plaintiff's  daim  is  £  upon  a  cheque  drawn  by  the  Biiie  of  ex- 

defendant  ^**°»*'  ^ 

The  plaintiff's  daim  is  £  upon  a  bill  of  exchange  ac- 

cepted [or  drawn  or  indorsed]  by  tiie  defendant 

The  plaintiff's  claim  is  £  upon  a  promissoiy  note  made 

[or  indorsed]  by  the  defendant 

The  plaintiff's  claim  is  £  against  the  defendant  A.  B. 

■s  aeoqptor,  and  against  the  defendant  C.  D.  as  drawer  [or  in- 
dorser]  of  a  biU  of  exchange. 

The  plaintiff's  daim  is  £  against   the   defendant  as  Soratj. 

surety  for  the  price  of  goods  sold. 

The  plaintiff's  daim  is  £  against  the  defendant  A.  B. 

as  prindpal,  and  against  the  defendant  C.  D.  as  surety,  for  the 
price  of  goods  sold  [or  arrears  of  rent,  or  for  money  lent,  or 
for  money  received  by  the  defendant  A,  B,  as  traveller  for  the 
plaintiffs,  or,  Jf^.]. 

The  plaintiff 's  claim  is  £  against  the  defendant  as  a  <2e;  Ddendert 

oredere  agent  for  the  price  of  goods  sold  [or  as  losses  under  a  ^^^^ 
poUey], 

The  plaintiff's  daim  is  £  for  calls  upon  shares.  Caii^ 

The  plaintiff's  claim  is  £  for  crops,  tillage,  manure  [or  waygoing 

as  the  ease  may  be]  left  by  the  defendant  as  outgoing  tenant  of  ^^^  ^^ 
afann. 
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Section  in. 

Indorsement  for  CostSy  SfC»  [add  to  the  above  Forms'^. 

And  £  for  costs ;  and  if  the  amount  claimed  be  paid  to 

the  plaintiff  or  his  solicitor  within  lonr  days  [or  if  the  writ  is 
to  be  served  out  of  the  jurisdiotion,  or  notiee  in  lieu  of  service 
allowed^  insert  the  time  for  appearance  limited  by  the  order"] 
from  the  serrice  hereof,  farther  proceedings  will  be  stayed* 


Agent,  fto. 


Approntlocs. 

Arbltntlon. 
Aanulti&e. 


By  husband 
mod  wife. 

Against  hua- 

bandaod 

wile. 

Solicitor. 


Bailment 


Pledge 


Hire. 


Section  IV. 
Damages  and  other  Claims, 

The  plaintiff^s  claim  is  for  damages  for  breach  of  a  oontiBct 
to  employ  the  plaintiff  as  trayeller. 

The  plaintiff's  claim  is  for  damages  for  wrongf al  diamiiw] 
from  the  defendant's  employment  as  traTcller  [and  £  for 

arrears  offcagei]. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's 
wrongfolly  qnitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as 
fictor  [or,  ^.]  of  the  plaintiff  [and  £  for  money  received 
as  factor,  ^e,"]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms 
of  a  deed  of  apprenticeship  of  X.  Y.  to  the  defendant  [or 
plaintiff]. 

The  plaintiff *s  claim  is  for  damages  for  non-compliance  with 
the  award  of  X.  Y. 

The  plaintiff's  claim  is  for  damages  for  assault  [and  fake 
imprisonment,  and  for  malicious proeecutien"]. 

The  plaintiff's  daim  is  for  damages  for  aasanlt  and  false  im- 
prisonment of  the  plaintiff  C.  D. 

The  plaintiff's  claim  is  for  damages  for  assault  hj  the  defend- 
ant C.  D. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defend- 
ant's negligence  as  solicitor  of  the  plaintiff. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  goods  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
keeping  of  goods  pawned  [a9ul  for  wrongfully  detaining  the 
same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  cus- 
tody of  furniture  lent  on  hire  [or  a  earriage  lont],  [and  for 
wrongfully,  ^c.]. 
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The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  Banker. 
[or  reftmng']  to  pay  the  plaintiff's  cheque. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  Bill. 
to  accept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  carry  Bond, 
on  the  trade  of  a  . 

The  plaintiff's  claim  is  for  damages  for  refusing  to  cany  the  Carrier, 
plaintiff's  goods  by  railway. 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff  by  railway. 

The  pUuntiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  deliTery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charter-  Charter- 
par^  of  ship  [Mary'],  '*'^* 

The  plaintiff's  claim  is  for  return  of  household  furniture,  or,  Claim  for  t^ 
&c.,  or  their  Talae,  and  for  damages  for  detaining  the  same.         Sm!!g£^'^^ 

The  plaintiff^s  daim  is  for  wrongfully  depriying  plaintiff  of  Damages  for 
goods,  household  furniture,  &c.  ^^^^  *" 

The  plaintiff's  claim  is  for  damages  for  libel.  Defamation. 

The  plaintiff's  claim  is  for  damages  for  slander. 

The  plaintiff's  daim  is  in  replevin  for  goods  wrongfully  dis-  Distren. 
trained.  Bepieyln. 

The  plaintiff's  claim  is  for  damages  for  improperly  distraining.  Wrongfoi 
[ThU  form  shall  he  jiiffieient  whether  the  distrets  com-  **■***•■• 
plained  of  he  wrongful  or  excetsive,  or  irregular,  and 
whether  the  claim  he  for  damages  only,  or  for  douhle 
Talue."] 

The  plaintiff's  claim  is  to  recover  possession  of  a  house,  No.      Ejectment 
in  street,  or  of  a  farm  called  Blackacre,  situate  in  the 

parish  of  in  the  county  of 

The  plaintiff's  claim  is  to  establish  his  titie  to  [here  describe  to  establish 

property],  and  to  recover  the  rents  thereof.  ^^®  ■"<* "" 

■*^    '^      '■**  cover  rents. 

[The  two  previous  forms  may  he  combined,] 

The  plaintiff's  claim  is  for  dower.  Dower. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the  Fishery, 
plaintiff's  right  of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepre-  Frand. 
sentation  on  the  sale  of  a  horse  [or  a  business,  or  shares,  or,  Jj^c] 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepre- 
sentation of  the  credit  of  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  Gnazmntee. 
of  guarantee  for  A.  B. 

The  plaintifTs  claim  is  fgr  damages  for  breach  of  a  contract 
to  indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 
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Flrein- 
soxmiioei 


Landlord  and 


Medical  man. 
MtachteTou 


LoidOmp- 
beU'sAct. 


Promiaeol 
manlage. 

Qaare 
Impedlt 

Sadoctlon. 
Sale  of  gooda. 


The  plaintiff's  daim  is  for  a  loss  under  a  policy  upon  tiie  riup 
<^  Royal  Charter/'  and  freight  or  cazgo  \pr  for  return  pf  frt' 

[This  form  shaU  he  e^fficient  whether  the  lo$$  ehUmed  he 
total  or  partial,'] 

The  plaintiff's  claim  is  for  a  loes  under  a  poliqr  of  fize  insor- 
ance  npon  house  and  furniture. 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contract 
to  insure  a  house. 

The  plaintiff's  daim  is  for  damages  for  breach  of  contract  to 
keep  a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  coTenanto 
contained  in  a  lease  of  a  farm. 

The  plaintiff's  daim  is  for  damages  for  injury  to  the  plaintiff 
from  the  defendant's  negligenoeas  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injuiy  by  the  defend- 
ant's dog. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
[or,  if  hy  huehafid  and  wife,  to  the  plaintiffs  C.  D.]  by  the 
negligent  driying  of  the  defendant  or  his  serrants. 

The  plaintiff's  daim  is  for  damages  for  injury  to  the  plaintiff 
while  a  passenger  on  the  defendant's  railway  by  the  negligence 
of  the  plef endant's  serrants. 

The  plaintiff's  daim  is  for  damages  for  injuiy  to  the  plaintiff 
at  the  defendant's  railway  station,  from  the  defectire  oonditioa 
of  the  station. 

The  plaintiff's  daim  is  as  executor  of  A.  B.  deceased,  for 
damages  for  the  death  of  the  said  A.  B.,  from  injuries  reodved 
while  a  passenger  on  the  defendant's  railway,  by  the  negligence 
of  the  defendant's  serrants. 

The  plaintiff's  claim  is  for  damages  for  breadi  of  pronuae  of 
marriage. 

The  plaintiff's  daim  is  in  quare  impedit  for 

The  plaintiff's  claim  is  for  damages  for  the  seduction  of  the 
plaintiff's  daughter. 

The  plaintiff's  claim  is  for  damages  for  breach  of  ooatnct  to 
accept  and  pay  for  goods. 

The  plaintiff's  daim  is  for  damages  for  non-ddiyexy  [or  short 
deliyery,  or  defectiye  quality,  or  other  hreaeh  of  eontraet  of 
eaUf]  oi  cotton  [or,  ^o.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  wananty  of 
ahorse. 
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The  pUdntifPB  claim  is  lor  damages  for  breaoh  of  a  contract  Sale  of  land, 
to  sell  [m*  purekase']  land. 

The  plidntiff'8  claim  ia  for  damages  for  breach  of  a  contract 
to  let  [0r  take']  a  hoose. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  sell  larpurehate]  the  lease,  with  goodwill,  fixtures,  and  stock 
in  trade  of  a  public-house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  ooTenant 
for  title  [or  for  qy^et  e^jopmont,  or,  Jf'oJ]  in  a  conTcjance  of 
land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  entering  J^""'**'*  ^ 
the  plaintiff's  land  and  drawing  water  fnmi  his  well  [or  cutting 
hi*  gra$$t  or  pulling  down  his  timber^  or  pulling  down  hU 
fence*^  or  remotfing  his  gate,  or  using  hAs  road  or  path,  or 
crossing  his  fields  or  depositing  sand  there^  or  ea/rrying  a/may 
gravel  from  thenee,  or  carrying  away  stones  from  his  river"]. 

The  plaintiff's  claim  is  for  damages  for  wrongfolly  taking  Soppoik 
awaj  the  support  of  plaintiff's  land  [or  house,  or  mine]. 

The  plaintiff's  daim  is  for  damages  for  wrongfoll j  obstmcting  Waj. 
a  waj  [public  highway  qr  a  private  way]. 

The  plaintiff's  claim  is  fw  damages  itx  wrongfoUy  diyerting  Water- 
\or  obstructing i  or  polluting,  or  diverting  water  from]  a  water-  **""•»  *^ 
conne. 

The  plaintiff's  claim  is  for  damages  for  wrongf nllj  discharg* 
ing  water  upon  the  plaintiff's  land  [or  into  the  plaintiff's 
mine]. 

The  plaintiff's  daim  is  for  damages  for  wrongfully  obstmct- 
ing the  plaintiff's  nse  of  a  weU. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Faatore. 
the  plaintiff's  right  of  pasture. 

[fhisform  shall  be  s^fficient  whatever  the  nature  of  the 
right  to  pasture  be,] 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access  Light 
of  light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Sporting. 
the  plaintiff's  right  of  sporting. 

The  plaintiff's  claim  is  for  danuiges  for  the  infringement  of  Fat«&t 
the  plaintiff's  patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Copjright. 
the  plaintiff's  copyright. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  nsiog  [or  Trade  mark. 
imitating]  the  plaintiff's  trade  mark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  Woik. 
to  bond  a  ship  [or  to  repair  a  house,  ^c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  employ  the  plaintiff  to  build  a  ship,  ^0. 
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Noiaance. 


Innkeeper. 

Mandiuniu. 
Injaoctloo. 


Meine  profits. 

Arreanof 
rent. 

Breach  of 
corenant. 


The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  eropi, 
&c.,  cansed  by  noxious  Tapoms  from  the  defendant's  factory 
lor,  ^<?.]. 

The  plaintiff's  claim  is  for  damages  from  naisanoe  bj  noise 
from  the  defendant's  works  [or  stablei,  or,  ^oS], 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiff's 
goods  in  the  defendant's  inn. 

Add  to  Indorsement : — 
And  for  a  mandamns. 

Add  to  Indorsement : — 
And  for  an  injunction. 

Add  to  Indonement  vshere  claim  ii  to  land,  or  to  eitaUiik 
title,  or  both. 

And  for  mesne  profits. 

And  for  .an  account  of  rents  or  arrears  of  rentr 

And  for  breach  of  ooTenant  for  [repain]. 


Section  V. 

Probate^ 

1.  By  an  executor  or  legatee  propounding  a  wiU  in  eolemn 
form. 

The  plaintiff  claims  to  be  execntor  of  the  last  will  dated 
the  day  of  of  C.  W.,  late  of  gentleman,  de- 

ceased, who  died  on  the  day  of  and  to  haye  the  said 

will  established.    This  writ  is  issued  against  yon  as  one  of  the 
next  of  kin  of  the  said  deceased  [or  as  the  caee  may  be"}, 

2.  Bjf  an  executor  or  legatee  of  a  former  foiU,  or  a  nemt  ef 
kin,  4^0.  of  the  deceased  eeeking  to  obtain  the  revocation  of  a 
probate  granted  in  common  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated 
the  day  of  of  C.  D.,  late  of  gentleman,  de- 

ceased, who  died  on  the  day  of  and  to  haTe  the 

probate  of  a  pretended  will  of  the  said  deceased,  dated  the 
day  of  •  revoked.     This  writ  is  issued  against  you  as  the 

executor  of  the  said  pretended  will  [or  at  the  case  may  be"], 

3.  By  an  executor  or  legatee  of  a  will  when  letters  of  ad' 
ministration  have  been  granted  as  an  intestacy. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  C.  D., 
late  of  gentleman,  deceased,  who  died  on  the  day  of 

dated  the  '  day  of 

The  plaintiff  claims  that  the  grant  of  letters  of  admimstratiGit 
<tf  the  personal  estate  of  the  said  deceased  obtained  by  you 
should  be  reToked,  and  probate  of  the  said  will  granted  to  him* 
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4.  By  a  penon  elaiming  a  grant  of  adminiitrati&n  a$  a 
newt  of  liin  of  the  deceased,  hut  whose  interest  as  next  of  kin 
is  disputed. 

The  pUdntiff  daims  to  be  the  brother  and  sole  next  of  kin  of 
C.  D^  of  gentleman,  deceased,  who  died  on  the 

da/  of  intestate,  and  to  have  as  such  a  grant  of  administra- 

tion  to  the  personal  estate  of  the  said  intestate.  This  writ  is 
issned  against  yon  because  yon  haye  entered  a  caveat,  and  haye 
allied  that  yon  are  the  sole  next  of  kin  of  the  deceased  [or  as 
the  ease  may  he^. 

(g.*)  Sbotion  VI,  *su. 

Admiralty. 

1.  Damage  to  vessel  by  collision. 

The  plaintiff^  as  owners  of  the  yessel  '*  Msiry,*'  of  the  port  of 
daim  £1,000  against  the  brig  or  vessel  '<Jane,  for 
damage  occasioned  by  a  collision  which  took  place  in  the  North 
Beft  in  the  month  of  May  last. 

2.  'Damage  to  cargo  by  collision. 

The  plaintiffs,  as  owners  of  the  cargo  laden  on  board  the 
vessel  **  Mary,''  of  the  port  of  ,  claim  £  against  the 

Tessel  "  Jane,**  for  damage  done  to  the  said  cargo  in  a  oollimon 
in  the  North  Sea  in  the  month  of  May  last. 

[The  two  prerions  forms  may  be  combined.] 

8.  Damage  to  cargo  otherwise. 

The  plaintiff,  as  owner  of  goods  laden  on  board  the  Tesset 
**  Marj,^'  on  a  Toyage  from  Lisbon  to  England,  claims  from  the 
owner  of  the  said  Tessel  &  for  damage  done  to  the  said 

goods  during  snch  voyage. 

4.  In  causes  of  possession. 

The  plaintiff,  as  sole  owner  of  the  vessel  "  Mary,"  of  the  port 
of  ,  claims  to  have  possession  decreed  to  him  of  the  said 


5.  The  plaintiff  claims  possession  of  the  vessel  **  Mary,"  of 
the  port  of  ,  as  owner  of  48-64th  shares  of  the  said 
vessd,  against  C.  D.,  owner  of  l&-64th  shares  of  the  said  vesseL 

6.  The  plaintiff,  as  part  owner  of  the  vessel  *<Mary,"  claims 
against  C.  D.,  psrt  owner  and  his  shares  in  the  said  vessel 
£  ,  as  part  of  the  earnings  of  the  said  vessel  dne  to 
plaintiff.  ... 

7.  The  plaintiff,  as  owner  of  48-64th  shares  of  the  vessel 
"  Maiy,"  of  the  port  'Of  ,  daims  possession  of  the  said 
brig,  as  against  C.  D.  the  master  thereof. 

8.  The  plaintiff,  under  a  mortgage,  dated  the  day  of 

,  daims  against  the  vessel "  Mary"  £  ,  being  the 

amount  of  his  mortgage  thereon,  and  £  for  interest 
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9.  The  plaintiff,  ae  awrignee  of  a  bottomiy  bond,  dated  the 

day  of  ,  and  granted  by  C  D^  ii 

master  of  the  Teeeel "  Mary,"  of  the  port  of  ,  to  A.  B., 

atSt.  Thomas's, in  the  West  Indies,  daims  £  agaimttbe 

Teasel  "  Mary,"  and  the  cargo  laden  thereon. 

10.  Bf  apart  owner  «f  a  waeL 

The  plaintiff,  as  owner  of  24-64th  ahaiea  of  the  feBsl 
"Maiy,"  being  dissatisfied  with  the  management  of  the  nid 
▼essel  by  his  co-owners,  claims  that  his  co-owners  sliall  giie 
him  a  bond  in  £  for  the  Talne  of  the  plaintiff's  said  dians 

in  the  said  vesseL 

11.  The  plaintiffsi  as  owners  of  the  derelict  vessel  *'Mary," 
of  the  port  of  ,  claim  to  be  pat  in  posseasioa  of  the  said 
Teasel  and  her  caiga 

12.  By  salvors. 

The  plaintiffiB,  as  the  ownen,  master  and  crew  of  the  tc— el 
**  Caroline,"  of  the  port  of  ,  daim  the  som  of  £ 

for  salvage  services  perfonned  by  them  to  the  veesel  ^'Mmxj/' 
off  the  Goodwin  Sands,  on  the  day  of 

1&  Claim  for  towage. 

The  plaintifb,  as  owners  of  the  steam-tng  *  Jane,"  of  the  port 
ol  ,  cUim  £  for  towage  aervioes  performed  by  the 

said  steam-tng  to  the  vessel "  Maiy,"  on  the  day  of        • 

14.  8eamen*i  wages. 

The  plaintiffs,  as  seamen  on  board  the  Tesnl  ''Kary,*'  daim 
£  fxa  wages  due  to  them,  as  follows  (1),  the  mate  £90, 

for  two  months'  wages,  from  the  day  of  • 

15.  Ibrneeeuaries. 

The  plaintiffs  claim  £  for  neoeasariea  aapplied  to  the 

Tessel  "Mary,"  at  the  port  of  Keweastle-oo-Tyne,  ddivend  on 
the  day  of  ,  and  the  day  of  • 


Sbctiok  vn. 

Special  Indorsements  under  Order  III^  Rule  6. 

1.  The  plaintiff's  daim  is  for  the  prioe  of  goods  aold.    The 
following  are  the  particnlars  :— 
1873~31st  December: 

Balance  of  account  for  bntdnr'a    £   s.  d, 
meat  to  this  date      ••        ••    35  10    0 
1874-  1st  Jannaiy  to  Slst  Maidi : 

Bntdier's  meat  sapplied         ••    74    5    0 

109  15    0 
1874— Ist  Febmary.— Paid  ••    45    0    0 


Balance  doe    ••        ••£64  16   0 
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8.  The  plaintiff's  dftim  is  against  the  defendant  A.  B.  as 
principa],  and  against  the  defendant  C.  D.  as  snrety,  for  the 
price  of  goods  sold  to  A.  B.  The  following  aie  the  parti- 
cnlan:— > 

1874~2nd  February.  Guarantee  bj  C.  D.  of  the  price  of 
woollen  goods,  to  be  supplied  to  A.  B. 

£  i.  d, 
2nd  February— To  goods  ..  47  15  0 
3rd  March— To  goods  ..  ••  106  14  0 
17th  March— To  goods..  ..  14  12  0 
6th  April— To  goods     ..        •.      34    0    0 

£202    1    0 

3.  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of 
a  pianisBory  note.    The  following  are  the  particulars : — 

Promissoiy  note  for  £260,  dated  1st  January,  1874,  made  by 
defendant,  payable  four  months  after  date. 

£ 

Principal  £260 

Interest  % 

4.  The  plaintiff 'to  claim  is  against  the  defendant  A.  B.  as 
acceptor,  and  against  the  defendant  C.  B.  as  drawer,  of  a  bill  of 
exchange.    The  following  are  the  particulars : — 

Bill  of  exchange  for  £600,  dated  1st  January,  1874,  drawn  by 
defendant  C.  D.  upon  and  accepted  by  defendant  A.  B.,  payable 
three  months  after  date. 

£ 

Principal 600 

Interest    ••        ••        • 

5.  The  plaintiff's  daim  is  for  principal  and  interest  due  upon 
a  bond.    The  following  are  the  particulars : — 

Bond  dated  Ist  January,  1873.  Condition  for  payment  of 
£100  on  the  26th  December,  1873. 

£ 

Principal  due 60 

Interest 

^  The  plaintiff's  claim  is  for  principal  and  interest  due  under 
a  covenant.    The  following  are  the  particulars :— > 

Deed  dated         ooTenant  to  pay  £100  and  interest. 

£ 

Principal  due 80 

Interest •        •• 
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Section  VIIL 
Indorsements  of  Character  of  Parties. 

Ezecaton.  The  plaintiff's  claim  is  as  executor  [or  adnUnittraUr]  of 

C.  D.,  deceased,  for,  &c 

The  plaintiff's  claim  is  against  the  defendant  A.  B^  u 
executor  [or,  ^0.]  of  C.  D.,  deceased,  for,  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.  B^  sb 
executor  of  X.  Y.,  deceased,  and  against  the  defendant  C  D.,  v» 
his  personal  capacity  for,  &c. 

By  hniiNuid        The  claim  of  the  plaintiff  C.  D.,  is  ^  executrix  of  X.  T. 
andwLfe,eze.  deceased,  and  the  claim  of  th6'plaintiff  A.  B.,  as  her  hnshand 
for  ' 


Against  hiu-  The  claim  of  the  plaintiff  is  against  the  defendant  C  D^  as 

wtte,  at-  executrix  of  the  defendant  C.  D.,  deceased,  and  against  tiM 

catiix.  defendant  A.  B.,  as  her  husband,  for 

Trustee  in  The  plaintiff's  chum  is  as  trustee  under  the  bankmptej  of 

'»°^'^-  A.B,for 


The  plaintiff's  claim  is  against  the  defendant  as  trustee  mider 
the  bankruptcy  of  A.  B.,  for 

Trustees.  The  plaintiff's  claim  is  as  [«r  tks  plaintiff  *i  claim  is  agmnui 

the  defendant  of]  trustee  under  the  will  of  A.  B.  [or  under 
the  settlement  uj9on  the  marriage  of  A.  B.  and  X.  Y^  hii  wtfe], 

•  •  «  •  •  • 

Public  offloer.      The  plaintiff's  claim  f s  as  public  officer  of  the  Bank,  for 

The  plaintiff's  claim  is  against  the  defendant  as  public  oflker 
of  the  Bank,  for 

•  •  ••  «•  •• 

The  plaintiff's  claim  is  against  the  defendant  A.  E  tf 
principal,  and  against  the  defendant  C.  D.  as  public  officer  of 
the  Bank,  as  surety,  for 
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The  plaintiff's  cUim  is  against  the  defendant  as  heir-at-law  of  Heir  and 
A.  R,  deceased.  *«^*^ 

The  plaintiff's  claim  is  against  the  defendant  C.  D.  as  heir-at- 
law,  and  against  the  defendant  £.  F.  as  devisee  of  lands  under 
the  will  of  A«  B. 

The  plaintiff's  daim  is  as  well  for  the  Queen  as  for  himself,  Qoi  tam 
for 
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Fork  1. 

NoHce  by  Defendant  to  Third  Party, 

187  .    Iffera  put  the  letter  and  mmber.] 
Notice  filed  ,187. 

Id  the  High  Conrt. 
Queen's  Bench  Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
To  Mr.  X.  Y. 

Take  notice,  that  this  action  has  heen  hronght  by  the  plaintiff 
against  the  defendant  [as  surety  for  M.  N.,  npon  a  bond  con- 
ditioned for  payment  of  £2,000  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  yon 
to  the  extent  of  one-half  of  any  snm  which  the  plaintiff  may 
recoTer  against  him,  on  the  ground  that  yon  are  (his  co^nretj 
under  the  said  bond,  or,  also  surety  for  the  said  M.  N.,  in  respect 
of  the  said  matter,  under  another  bond  made  by  yon  in  fiitour 
of  the  said  plaintiff,  dated  the  day  of  ,  A.D.         )]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  £600,  dated  the 
day  of  ,  A.D.  ,  drawn  by  yon  before  and  ao- 

oepted  by  the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  yon  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
accommodation.] 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  vie 
and  delivery  to  the  plaintiff  of  1,000  tons  of  coaL 

The  defendant  claims  to  be  indemnified  by  yon  against  liabilitj 
in  respect  of  the  said  contract,  or  any  breach  thereof,  on  the 
ground  that  it  was  made  by  him  on  your  behalf  and  as  your 
agent.] 

And  take  notice  that^  if  you  wish  to  dispute  the  plaintiff'i 
claim  in  this  action  as  against  the  defendant  C.  D.,  yon  most 
cause  an  appearance  to  be  entered  for  you  within  eight  days 
after  service  of  this  notice. 
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Id  defiudt  of  your  ao  appearing,  70a  will  not  be  entitled  in 
any  fntore  proceeding  between  the  defendant  C.  D.  and  joorself 
to  dispote  the  Tatidity  of  the  judgment  in  this  action  whether 
obtained  hj  consent  or  otherwise. 

(Signed)       S.  T. 
Or, 

X.Y., 
Solicitor  for  the  defendant, 
E.T. 
Appeanmoe  to  be  entered  at  • 


Form  2. 

187  •    ISoTA  put  the  letter  and  nwnber,"] 

In  the  High  ConrL 
Qoeen's  Bench  Diriaion. 

Between  A.  B.,  plaintil^ 

and 

C.  D.,  defendant 

The  plaintiff  oonfesBes  the  defence  stated  in  the  paragraph  of 

the  defendant's  statement  of  defence  [or,  of  the  defendant's 

further  statement  of  defence]. 


Form  3. 

187  .    j^Hereput  the  letter  and  number.'} 
In  the  High  Conrt  of  Justice. 

Division. 

Between  A.  B.,  plaintiff, 

and 

C.  D.,  defendant 

The  particnlan  of  the  plaintiff's  complaint  herein,  and  of  the 

idief  and  remedy  to  which  he  claims  to  be  entitled,  appear  by 

the  indorsement  npon  the  writ  of  summons. 


Fobm4/ 

**  To  the  within-named  X.  Y. 

^  Take  notice,  that  if  yon  do  not  appear  to  the  within  counter- 
-claim of  the  within-named  C.  D.  within  eight  days  from  the 
^  sendee  of  this  defence  and  counter-claim  upon  yon,  you  will 
"  be  liable  to  hare  judgment  given  against  you  in  your  absence. 

'^  Appearances  are  to  be  entered  at 


ft 
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Form  5. 

Notice  of  Payment  into  Court* 

In  the  High  Court  of  Justice.  1876.    B.No. 

Q.  B.  Diyirion. 

A.  B.  v.  C.  I/. 
Take  notice,  that  the  defendant  has  pud  into  coort  £ 
and  says  that  that  som  is  enongh  to  satisfy  the  plaintifrB  daim 
[or  the  plaintiff '»  claim /or,  ^<7.]. 
To  Mr.  X.  Y., 

the  plaintiff's  solicitor. 

Z.. 

Defendant's  solicitor. 


FORH  6. 

Acceptance  of  Sum  paid  into  CourL 

In  the  High  Conrt  of  Justice.  1876.    B.Ka 

Q.  B.  Division. 

A.  B.  V.  C.  D. 
Take  notice,  that  the  plaintiff  accepts  the  som  of  £         paid 
by  yon  into  court  in  satisfaction  of  the  claim  in  req»ect  of  iHudi 
it  is  paid  in. 


Fork  7. 

Form  of  Interr'ogatorieg, 

In  the  High  Court  of  Justice.  1874.    B.Ka 

Diriaion. 

Between  A.  B.,  plaintiff, 

and 

C.  D.,  £.  F.,  and  G.  H.,  defendants. 

Ihterrogatoiies  on  behalf  of  the  above-named  [plaintiff, 

or  defendant  C  D.]  for  the  examination  of  the  aboTe^iaoMd 

Idrfendanti  £.  F.  and  Q.  H.,  or  plaintiff }. 

1.  Did  not,  &e. 

2.  Has  not,  &c. 

&c         &C.         &C. 

ll%e  dtrfendant  E.  F.  ii  refvired  to  amgnserOi 

interrogatories  numbered  .] 

I2%e  defendant  O.  H.  ««  required  to  amsner  tke 
interrogatories  numbered  .] 
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Form  8. 
Form  of  Answer  to  Interrogatories. 

In  the  High  Court  of  Jastioe.  1874.    B.  No. 

DiTiaion. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  £.  F^  and  G.  H.,  defendants. 
The  answer  of  the  above-named  defendant  $.  F.  to  the 
interrogatodes  for  his  examination  bj  the  above-named 
plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  above-named 
E.  F.,  make  oath  and  saj  as  follows  :— 


Form  9. 

Form  of  Affidavit  as  to  Documents, 

In  the  EGgb  Conrt  of  Justice.  1874.    B.  No. 

Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant* 
I,  the  abore-named  defendant  C.  D.,  make  oath  and  saj  as 
follows  :~^ 

1.  I  have  in  my  possession  or  power  the  documents  relating 
to  the  matters  in  question  in  this  suit  set  forth  in  the  first  and 
second  parta  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the 
second  part  of  (he  said  first  schedule  hereto. 

3.  That  Ihere  itaie  upon  what  grounds  the  objection  it 
madoy  and  verify  the  facte  aefar  as  may  be"}'    • 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power 
the  documents  relating  to  the  matters  in  question  in  this  suit 
Kt  forth  in  the  second  schedule  hereto. 

5.  The  last- mentioned  documents  were  last  in  mj  possession 
or  power  on  [^ttate  when], 

6.  That  [^here  state  what  has  become  of  the  last-mentioned 
documents,  ahd  in  whose  possession  they  now  are], 

7.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,  custody, 
or  power,  or  in  the  possesion,  custody,  or  power  of  my  solicitors 

L.F.  O 
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or  agents,  solicitor  or  agent,  or  in  the  posBeaaon,  custody  or 
power  of  anj  other  persons  or  person  on  my  behalf,  any  deed, 
aoconnt,  book  of  account,  roncher,  receipt,  letter,  niemonndnm, 
paper,  or  writing,  or  any  copy  of  or  extract  from  any  mch 
docnment,  or  any  other  document  whataoerer,  relating  to  the 
matters  in  question  in  this  snit,  or  any  of  them,  or  wherein  any 
entiy  has  been  made  relative  to  snch  matters,  or  any  of  them, 
other  than  and  except  the  docomenta  set  forth  in  the  said  fizrt 
and  second  sohednles  hereto. 


Form  10. 

Form  of  Notice  to  produce  Documents, 

In  the  High  Court  of  Justice. 
Q.  B.  Dirision. 

A.  B.  r.  C.  D. 
Take  notice,  that  the  {^plaintiff  or  defendanf]  reqmres  yoa 
to  produce  for  his  inspection  the  following  documents  referred 
to  in  your  [ttatement  qf  claim,  or  defence,  or  affidavit,  dated 
the  day  of  A.D.        ] 

Deseribe  dooumente  required, 
X.  Y., 

Solicitor  to  the 
ToZ^ 

Solicitor  tat 


Form  11. 

Form  of  Notice  to  inspect  Documents* 

In  the  High  Court  of  Juatioe. 
Q.  B.  DiTision. 

A.  B.  V,  C.  D. 
Take  notice,  that  you  can  inspect  the  documents  mentioned 
in  your  notice  of  the         day  of         A.D.         [except  the  deed 
numbered  in  that  nctieeli  at  my  office  on  Thursday  next, 

the  inatant,  between  the  hours  of  12  and  4  o'clock. 

Or,  that  the  [plaintiff  or  de/endanf}  objects  to  giTing yon 
inapection  of  the  documenta  mentioned  in  your  notice  of  the 
day  of  A,XK        I  on  the  ground  that  [itati  the 

(fround]: — 


FOEMS  QF  NOTICES* 


291 


Form  12. 
Form  of  Notice  to  admit  Documents* 

In  the  High  Conrt  of  Justice. 
Diriaion. 

A.  B.  r.  C.  D. 
Take  notice,  that  the  plaintiff  [or  defendant^  in  this  cause 
proposes  to  addace  in  evidence  the  sereral  docnments  hereunder 
specified,  and  that  the  same  may  be  inspected  by  the  defendant 
{or  plaintiff \  his  soticitor  or  agent,  afr  *,  on  ^ 

between  the  hoars  of  ;  and  the  defendant  [or  plaintiff '\ 

is  hereby  required,  within  forty-eight  hoars  from  the  hut* 
mentioned  hoar,  to  admit  that  such  of  the  said-  docnments  as 
are  specified  to  be  originals  were  respectiyely  written,  signed,  or 
executed  as  they  purport  respectiyely  to  have  been ;  that  such 
as  are  specified  as  copies  are  true  copies ;  and  such  documents 
aa  are  stated  to  have  been  seryed,  sent,  or  deliyered,  were  so 
sexred,  sent,  or  deliyered  respectively;  saving  all  just  exceptions 
to  the  admissibility  of  all  such  documents  as  evidence  in  this 
cause.  . . 

Bated,  &c. 

To  £.  F.,  solicitor  [or  agenf}  for  defendant  [or  plaintiff  ]. 
6.  H.,  solicitor  [or  a^o^nt]  for  plaintiff  [or  defendant^, 

[Hero  de»eribe  the  documents,  the  manner  of  doing  which 

may  be  as  follows : — ] 

OfiiaiNALS. 


Detcrlptlon  of  Doeamente. 


Deed  of  covenant  between  A.  B.  and  C.  D. 

firs(  part,  and  E.  F.  second  part 
Indenture  of  lease  from  A.  B.  to  C.  D. . . 
Indenture  of  release  between  A.  B.,  C.  D. 

first  part,  &c 

Letter,  defendant  to  plaintiff 

Policy  of  insurance  on  goods  by  ship 

'*  Isabella,"  on  voyage  from  Oporto  to 

London    

Memorandum  of  agreement  between  C.  D., 

captain  of  said  ship,  and  E.  F. 
Bill  of  exchange  for  lOOZ.  at  three  months, 

drawn  by  A.  B.  on  and  accepted  by 

C.  D.,  indorsed  by  £.  F.  and  G.  H.    .. 


Dfttei. 


January  1,  1848. 
February  1, 1848. 

February  2,  1848. 
March  1,  1848. 


December  3,  1847. 
Januaiy  1,  1848. 

May  1, 1840. 


o2 


292 


APPEKDIX  OF  rOH3CS  (B). 


COPIBS. 


L 


DeKTiptloo  of  DocnmentB. 


Register  of  baptism  of 
A.  B.  in  the  parish 
of  X.  •  •         •  • 

Letter-^plaintiff  to  de- 
fendant     •  • 


Notice     to     produce 
papers 


•  • 


•  • 


Becord  of  a  Judgment 
of  ihe  Com!  of 
Queen's  Bench  in  an 
action,  J.  S.  v.  J.  N. 

Letters  Patent  of  King 
Charies  IL  in  the 
Bolls  Chapel 


January  1, 1848 
Febniszy  1,  1848 

Msreh  1, 1848 


Orl«taiIarDc;»citf 


Trinity  Term, 
lOth'VicL 


January  1, 168G 


Sent  br  Geoenl 
Poet,  Febnuiy  2, 
184& 

Serrcd  March  t 
18I8»  on  defend- 
ant's attorney  bj 
KPof 


FOBM  13. 
Setting  down  Special  Cote. 

1875.    B.Xa 
In  the  High  Court  of  Justice. 
DiTision. 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and  others,  defiendants. 
Set  down  for  argument  the  special  case  filed  in  this  actioa  on 
the  da/  of  ,  187    . 

X.  T.,  Solicitor  for 


Form  14. 
Form  of  Notice  of  TriaL 

In  the  High  Court  of  Justice. 

Diviston. 

Jl,  B.  I?.  C.  D. 
Take  notice  of  trial  of  this  action  [or  «f  the  iauei  in  Mti 
*^n  ordered  to  he  trled\  b/  a  judge  and  jury  \er  en  the  eett 
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may  he\  in  Middlesex  [or  as  the  ease  may  be"],  for  the 
day  of  next 

X.  T.y  plaintiff's  solicitor  [or  as  the  ease  may  he'\. 
Dated 

To  Z.,  defendant's  solicitor  [or  as  the  ease  may  he^. 


Form  15. 

Farm  of  CerHficate  of  Officer  after  Trial  by  a  Jury* 

30th  Norember,  1876.  1876.    No. 

In  the  High  Court  of  Justice. 

Diyision. 

Between  A.  B.,  plaintiff, 
arid 
C.  D.,  defendant. 
I  certify  that  this  action  was  tried  before  the  Honorable  Mr. 
Jnstice  and  a  special  jnrj  of  the  conntj  of  on  the 

12tfa  and  18th  days  of  November,  1876. 
The  jury  found  [state  findings^. 

The  judge  directed  that  judgment  should  be  entered  for  the 
plaintiff  for  £  with  costs  of  sununons  [or  as  the  ease 


may  ^tfj. 


A.  B.) 

[Title  of  Officer.] 


Form  16. 

Affidavit  of  Scripts. 

In  the  High  Court  of  Justice. 
Probate  Division. 

Between  A.  B.,  plaintiff, 

and 

C.  D.,  defendant 

I,  A.  B.  of  ,  in  the  county  of  ,  party  in 

this  cause,  make  oath  and  say,  that  no  paper  or  parchment 

writing,  being  or  purporting  to  be  or  having  the  form  or  effect 

of  a  will  or  codicil  or  other  testamentary  disposition  of  £^  F., 

late  of  ,  in  the  county  of  ,  deceased,  the  deceased  in 

this  caose,  or  being  or  purporting  to  be  instructions  for,  or  the 

draft  of,  any  will,  codicil,  or  testamentary  disposition  of  the  said 

B.  F.,  has  at  any  time,  cither  before  or  since  his  death,  come  to 

the  hands,  possession,  or  knowledge  of  me,  this  deponent,  or  to 
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the  hands,  poesession,  or  knowledge  of  my  solidton  in  this  soit, 
80  far  as  is  known  to  me,  this  deponent,  Bare  and  except  the 
tme  original  last  will  and  testament  of  the  said  deceased  now 
remaining  in  the  principal  registry  of  this  conrt  [or  herennto 
annexed,  or  as  the  ease  may  be"],  the  said  will  hearing  date  the 
day  of  IB  [or  a»  the  cage  may  &«],  alsu  sare 

•  and  except  [here  add  the  dates  and  particulars  cf  any  other 

testamentary  papers  of  which  the  deponent  has  any  know- 
ledge'], 

(Signed)        A.  B. 

Sworn  at  on  the  day  of  18 

Before  me, 
[Person  authorized  to  administer  oaths  under  the  Aet.} 
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No.  1. — ^Account  stated. 

187   .   B.No. 

In  the  High  Court  of  Jnstioe. 
DiTifion. 

Writ  issued  Srd  Angast,  1875. 

Between  A.  B.    ..        FUmtiff, 

and 
E.F. Defendant 

Statement  of  Claim, 

1.  Between  the  Ist  of  January  and  the  28th  of  Febmaiy,  Claim. 
1875,  the  plfuntiff  supplied  to  the  defendant  yarions  articles  of 
drapery;  and  acconnts  and  invoices  of  the  goods  so  supplied, 

and  their  prices,  were  from  time  to  time  furnished  to  the 
defendant,  and  payments  on  account  were  from  time  to  time 
made  by  the  defendant. 

2.  On  the  28th  of  February,  1875,  a  balance  remained  due  to 
the  plaintiff  of  75/.  9s.,  and  an  account  was  on  that  day  sent  by 
the  plaintiff  to  the  defendant  showing  that  balance. 

3.  On  the  1st  of  Bfarch  following,  the  plaintiff's  collector 
saw  the  defendant  at  his  house,  and  asked  for  payment  of  the 
said  balance,  and  the  defendant  then  paid  him  by  cheque  25/. 
on  account  of  the  same.  The  residue  of  the  said  balance, 
amounting  to  60/.  9«.,  has  nerer  been  paid. 

The  plaintiff  claims  A 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of  Northampton. 


No.  2. — ^Administration  of  Estate. 

[1876.    B.Ko.233.] 
In  the  High  Court  of  Justice. 
Chancery  Dirisiofn. 
[AaiM  of  Judge,] 

Writ  issued  22nd  December,  1876. 
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In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  £.  F.  Plaintiff, 

and 
G.  H.  Defeodant 

Statement  of  Claim, 

Claim.  1.  A.  B.,  of  K,  in  the  coantj  of  L.,  died  on  the  1st  of  Jn\j, 

1875,  intestate.    The  defendant  G.  H.  is  the  administrator 
of  A.  B. 

2.  A.  B.  died  entitled  to  lands  in  the  said  conntj  for  an  estate 
of  fee  simple,  and  also  to  some  other  real  estate  and  to  persooal 
estate.  The  defendant  has  entered  possession  of  the  real  estate 
of  A.  B.,  and  received  the  rents  thereof.  The  legal  estate  in 
snch  real  estate  is  outstanding  in  mortgages  nnder  mortgages 
created  bj  the  intestate. 

3.  A.  B.  was  never  married;  he  had  one  brother  only,  who 
pre-deoeased  him  without  having  been  married,  and  two  sisters 
only,  both  of  whom  also  .pre-deceased  iiim,  namel  j  M.  N.  and 
P.  Q.  The  plaintiff  is  the  only  child  of  M.  N.  and  the  defendant 
is  the  only  child  of  P.  Q. 

The  plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A.  B.  adminis- 

tered in  this  court,  and  for  that  purpose  to  have  all 
proper  directions  given  and  accounts  taken. 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real 

estate. 
8.  Snch  further  or  other  relief  as  the  nature  of  the  case 
case  may  require. 


[1876.    B.  No.  233.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
lydme  of  Judge.} 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  E.F Plaintiff, 

and 
G.  H Defendant 

Statement  of  Defence, 

Defence.  1.  The  plaintiff  is  an  illegitimate  child  of  M.  N.    She  was 

never  married. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his 
death,  except  a  copyhold  estate  situate  in  the  connty  of  R., 
and  held  of  the  manor  of  S.  According  to  the  custom  of  that 
manor,  when  the  copyholder  dies  without  issue,  and  without 
leaving  a  brother,  or  issue  of  a  deceased  brother,  the  copyhold 
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deaoencU  to  lus  elder  coster  and  ber  issne  in  preference  to  his 
jonnger  sister  and  her  issne.    P.  Q.  was  older  than  M.  N. 

&  The  personal  estate  of  A.  B.  was  not  sufficient  for  the 
pajment  of  his  debts,  and  has  all  been  applied  in  payment 
of  his  f nneral  and  testamentary  expenses,  and  part  of  his  debts. 


[1876.    B.  No.  288.] 

In  the  High  Conrt  of  Justice. 
Chancery  Diririon. 
[yiame  ofJudgeJ]  - 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 

BetweenRF Plaintiff, 

and 
G.  H Defendant 

.       ^epfy'  . . 
The  pluntiff  joins  issne  with  the  4efbndant  npon  his  defence.  Bqdy. 


No.  3. 

[1876.    B.  No.  284.} 
In  the  High  Conrt  of  Justice. 
Chancery  Division. 
[Name  qf  Judge,'\ 

Writ  issued  22nd  December,  1876. 
In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  E.F.  ..         Plaintiff, 

and 
G.  H.  Defendant. 

1.  A.  B.,  of  K.,  in  the  county  of  L.,  duly  made  his  last  will,  Claim. 
dated  the  1st  day  of  March,  1873,  whereby  he  appointed  the  de- 
fendant and  M.  N.  (who  died  in  the  testator's  lifetime)  executors 
thereof,  and  deyised  and  bequeathed  his  real  and  personal  estate 

to  and  to  the  use  of  his  executors  in  trust,  to  pay  the  rents  and 
income  thereof  to  the  plaintiff  for  his  life;  and  after  his  decease, 
and  in  default  of  his  having  a  son  who  should  attain  21,  or  a 
daughter  who  should  attain  that  age,  or  marry,  upon  trust  as  to 
his  real  estate  for  the  person  who  would  be  the  testator's  heir-at- 
law,  and  as  to  his  personal  estate  for  the  persons  who  would  be 
the  testator's  next  of  kin  if  he  had  died  intestate  at  the  time  of 
the  death  of  the  plaintiff,  and  such  failure  of  his  issue  as  afore- 
said. 

2.  The  testator  died  on  the  Ist  day  of  July,  1 878,  and  his  will . 
was  proved  by  the  defendant  on  the  4th  of  October,  1878.    The 
plaintiff  has  not  been  married. 

05 
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8.  The  testator  was  at  his  death  entitled  to  real  and  pexaooal 
estate ;  the  defendant  entered  into  the  receipt  of  the  rents  of  the 
real  estate,  and  got  in  the  pezaonal  estate ;  he  has  sold  some  part 
of  the  real  estate. 

The  plaintiff  claims — 

1.  To  hare  the  real  and  personal  estate  of  A.  B.  adminis- 

tered in  this  court,  and  for  that  porpose  to  bsTc  all 
proper  directions  giren  and  acconnts  taken. 

2.  Such  farther  or  other  relief  as  the  naton  of  the  esse  may 

require. 

[1876.    B.  No. 234] 
In  the  High  Court  of  Justice. 
Chancery  Dirision. 
TName  of  Judge,'] 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  E.F Plaintiff, 

and 
G.  H.  Defendant 

Statement  of  Defence.  • 

J>efeQo«.  1^*  A.  B.'s  will  contained  a  charge  of  debts  ;  he  died  insol- 

vent ;  he  was  entitled  at  his  death  to  some  real  estate  which  tbe 
defendant  sold,  and  which  produced  the  net  sum  of  4,300/.,  and 
the  testator  had  some  personal  estate  which  the  defendant  got 
in  and  which  produced  tbe  net  sum  of  1,204/.    The  defendsnt 
applied  tbe  whole  of  tbe  said  sums  and  tbe  sum  of  84/.  which 
the  defendant  receiyed  from  rents  of  tbe  real  estate  in  the  par- 
snent  of  tbe  funeral  and  testamentary  expenses  and  some  of  the 
debts  of  the  testator.    The  defendant  made  np  his  accounts  and 
sent  a  copy  thereof  to  tbe  plaintiff  on  tbe  10th  of  January, 
1875,  and  offered  the  plaintiff  free  access  to  the  vouchers  to 
verify  such  accounts,  but  be  declined  to  avail  himself  of  the  de- 
fendant's offer.    Tbe  defendant  submits  that  the  plaintiff  ought 
to  pay  the  coste  of  this  action. 


[1876.    B.  No.  231] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
l^Name  of  Judge.'] 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  £.F Plaintiff, 

and 
G.  H.  Defendant 

Reply. 

Bapir*  The  plaintiff  joins  issue  with  the  defendant  upon  his  defence. 
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No.  4. 

[1876.    B.  No.  285.] 
In  the  High  Goart  of  Justice. 

Chanoerj  Dirision. 
[yajM  o/JudffeJ] 

In  the  matter  of  the  estate  of  W.  H.,  deceased. 

Writ  iasaed  22nd  December,  1876. 

Between  A.  B.  and  C.  his  wife      •  •        •  •    Plaintiflfs, 

and 
B.F.  andG.  H.  ••        ••        «•    Defendants. 

Statement  of  Claim. 

I.  W.  H.,  of  H.,  in  the  oonntj  of  L.,  dnlj  made  his  last  wiU,  Claim. 
dated  the  19th  daj  of  March,  1861,  whereby  he  appointed  the 
defendants  the  execotors  thereof,  and  bequeathed  to  them  all  his 
personal  estate  in  tmst,  to  call  in,  sell,  and  conyert  the  same 
into  money,  and  thereout  to  pay  his  debts  and  funeral  and  testa- 
mentvy  expenses,  and  to  divide  the  ultimate  surplus  into  three 
eharea,  and  to  pay  one  of  such  three  shares  to  each  of  his  two 
children,  T.  H.  and  E.,  the  wife  of  E.  W.,  and  to  stand  possessed 
of  the  remaining  third  share  upon  trust  for  the  children  of  the 
testator's  son  J.  H.,  in  equal  shares,  to  be  divided  among  them 
when  the  youngest  of  such  children  shouldattain  the  age  of  21  years. 
And  the  testator  devised  hui  real  estates  to  the  defendants  upon 
trust  nntil  the  youngest  child  of  the  said  J.  H.  should  attain  the 
age  of  21  years,  to  pay  one-third  part  of  the  rents  thereof  to 
the  said  T.  H.,  and  one  other  third  part  thereof  to  the  said 
£.  W.,  and  to  accumulate  the  remainiog  third  part  by  way  of 
compound  interest,  and  so  soon  as  the  youngest  child  of  the  said 
J.  H.  should  attain  the  age  of  21  years,  to  sell  the  said  real 
estates,  and  out  of  the  proceeds  of  such  sale  to  pay  the  sum  of 
1,000/.  to  the  said  T.  H.,  and  to  invest  one  moiety  of  the  residue 
in  manner  therein  mentioned,  and  stand  possessed  thereof  in 
trust  to  pay  the  income  thereof  to  the  said  £.,  the  wife  of  the 
said  £.  W.,  during  her  life  for  her  separate  use,  and  after  her 
death  for  her  children,  the  interests  of  such  children  being  con- 
tingent on  their  attaining  the  age  of  21  years,  and  to  divide  the 
other  moiety  of  such  proceeds  of  sale  and  the  accumulations  of 
the  third  share  of  rents  thereinbefore  directed  to  be  accumulated 
among  such  of  the  children  of  the  said  J.  H.  as  should  be  then 
living,  and  the  issue  of  such  of  them  as  should  be  then  dead,  in 
equal  shares  per  stirpes. 
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2.  The  testator  died  on  the  25th  day  of  April,  1873,  and  his 
said  will  was  proTed  by  the  defendants  in  the  month  of  Jose, 
1873. 

3.  The  testator  died  possessed  of  one  third  share  in  a  hut- 
hold  colliery  called  the  Paradise  Colliery,  and  in  the  engines, 
machinery,  stock  in  trade,  book  debts,  and  effects  beloogiog 
thereto.  He  was  also  entitled  to  real  esta^,  and  other  peraonal 
estate. 

4.  The  testator  left  T.  H.  and  K,  the  wife  of  E.  W.,  him 
surviving.  J.  H.  had  died  in  the  testator's  lifetime,  leaviDg  four 
children,  and  no  more.  The  plaintiff  C.  B.  is  the  yoanjrest  of 
the  children  of  J^.H.,  and  attained  the  age  of  21  years  on  the 
Ist  of  June,  1871.  The  other  three  children  of  J.  H.  died 
withoat  issue  in  the  lifetime  of  the  testator. 

5.  E.  W.  has  several  children,  bat  no  child  has  attained  the 
age  of  21  years. 

6.  T.  H.  is  the  testator's  heir-at-law. 

7.  The  defendants  have  not  called  in,  sold,  and  converted  into 
money  the  whole  of  the  testator's  personal  estate,  bat  have 
allowed  a  considerable  part  thereof  to  remain  outstanding ;  and 
in  particular  the  defendants  have  not  called  in,  sold,  or  con- 
verted  into  money  the  testator's  interest  in  the  said  colliery,  bat 
have,  from  the  death  of  the  testator  to  the  present  time,  con- 
tinued to  work  the  same  in  partnership  with  the  other  persons 
interested  therein.  The  estate  of  the  testator  has  sostaincd 
considerable  loss  by  reason  of  such  interest  not  having  been 
called  in,  sold,  or  converted  into  money. 

8.  The  defendante  did  not  upon  the  death  of  the  testator  sell 
the  testator's  furniture,  plate,  linen  and  china,  but  allowed  the 
testator's  widow  to  possess  herself  of  a  great  part  thereof, 
without  accounting  for  the  same,  and  the  same  has  thereby  been 
lost  to  the  testator's  estete. 

9.  The  defendants  have  not  invested  the  share  of  the  testator's 
residnary  personal  estate  given  by  his  will  to  the  children  of  the 
testetor's  son  J.  H.,  and  have  not  accumulated  one-third  of  the 
rents  and  profits  of  his  real  estate  as  directed  by  the  said  will, 
but  have  mixed  the  same  share  and  rents  with  their  own 
moneys,  and  employed  them  in  business  on  their  own  account 

10.  The  defendants  have  sold  part  of  the  real  estates  of  the 
testator,  but  a  considerable  part  thereof  remains  unsold. 

11.  A  receiver  ought  to  be  appointed  of  the  outstanding 
personal  estete  of  the  testator,  and  the  rente  and  profits  of  his 
real  estate  remaining  unsold. 
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The  plaintiffs  claim :  ^ 

1.  That  the  estate  of  the  said  testator  may  be  administered, 

and  the  trosts  of  his  will  carried  into  execution  under 
the  direction  of  the  conrt. 

2.  That  it  may  be  declared  that  the  defendants,  b/  carrying 

on  the  business  of  the  said  colliery  instead  of  realizing 
the  same,  have  committed  a  breach  of  trust,  and  that 
the  parties  interested  in  the  testator's  estate  are 
entitled  to  the  yalue  of  the  testator's  interest  in  the 
said  partnership  property  as  it  stood  at  the  testator's 
death,  with  interest  thereon,  or  at  their  election  to  the 
profits  which  have  been  made  by  the  defendants  in 
respect  thereof  since  the  testator's  death,  whicheyer 
shall  be  found  most  for  their  benefit. 

3.  That  an  account  may  t>e  taken  of  the  interest  of  the 

testator  in  the  said  colliery,  and  in  the  machinery, 
book  debts,  stock,  and  effects  belonging  thereto,  ac- 
cording to  the  value  thereof,  at  the  testator's  death,  and 
an  account  of  all  sums  of  money  received  by  or  by  the 
order,  or  for  the  use  of  the  defendants,  or  either  of 
them,  on  account  of  the  testator's  interest  in  the  said 
colliery,  and  that  the  defendants  may  be  ordered  to 
make  good  to  the  estate  of  the  testator  the  loss  arising 
from  their  not  having  realized  the  interest  of  the 
testator  in  the  said  colliery  within  a  reasonable  time 
after  his  decease. 

4.  That  an  account  may  be  taken  of  all  other  personal 

estate  of  the  testator  come  to  the  hands  of  the  de- 
fendants, or  either  of  them,  or  to  the  hands  of  any 
other  person  by  their  or  either  of  their  order,  or  for 
their  or  either  of  their  use,  or  which,  but  for  their 
wilful  neglect  or  default,  might  have  been  so  received ; 
and  an  account  of  the  rents  and  profits  of  the  testator's 
real  estate,  and  the  moneys  arising  from  the  sale 
thereof,  possessed  or  received  by  or  by  the  order,  or  for 
the  use  of  the  defendants,  or  either  of  them. 

5.  That  the  real  estate  of  the  testator  remaining  unsold 

may  be  sold  under  the  direction  of  the  court. 

6.  That  the  defendants  may  be  decreed,  at  the  election  of 

the  parties  interested  in  the  testator's  estate,  either  to 
pay  interest  at  the  rate  of  61.  per  cent  per  annum 
upon  such  moneys  belonging  to  the  estate  of  the 
testator  as  they  have  improperly  mixed  with  their  own 
moneys  and  employed  in  business  on  their  own 
account,  and  that  half-yearly  rests  may  be  made  in 
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taking  snch  aocoant  as  respecta  all  moneys  which  by 
the  said  will  were  directed  to  be  accumulated,  or  to 
account  for  all  profits  bj  the  employment  in  their 
business  of  the  said  trust  money. 

7.  That  a  receiver  may  be  appointed  of  the  outstanding  per- 

sonal estate  of  the  testator,  and  to  receive  the  rents  and 
profits  of  his  real  estate  remaining  unsold. 

8.  Such  further  or  other  relief  as  the  nature  of  th^  case  may 

require. 


£1876.    B.285.] 
In  the  High  Court  of  Juatioe. 
Chancery  Division. 

{^Name  ((f  Jndge.2 
Between  A.  B.  and  C.  his  wife     ••        ••    PlaintifEs, 

and 
E.F.andG.  H. Defendants. 

Statement  of  Defence  of  the  above-named  Defendants, 

Defence.  1.  Shortly  after  the  decease  of  the  testator,  the  defendants,  as 

bis  execntors,  possessed  themselves  of  and  converted  into  money 
the  testator's  personal  estate,  except  his  share  in  the  colliery 
mentioned  in  the  plaintiff's  statement  of  daim.  The  moneys  so 
arising  were  applied  in  payment  of  part  of  the  testator's  debts 
and  funeral  and  testamentary  expenses,  but  such  moneys  were 
not  sufficient  for  the  payment  thereof  in  fuU. 

2.  The  Paradise  Colliery  was,  at  the  testator's  decease,  worked 
by  him  in  partnership  with  J.  Y.,  and  W.  T.  and  T.  Y.,  both 
since  deceased.  No  written  articles  of  partnership  had  been 
entered  into,  and  for  many  yeare  the  testator  had  not  taken  any 
part  in  the  management  of  the  said  colliery,  but  it  was  managed 
exclusiyely  by  the  other  partners,  and  the  defendants  did  not 
know  with  certainty  to  what  share  therein  the  testator  was 
entitled. 

8.  Upon  the  death  of  the  testator  the  defendants  endeavoured 
to  ascertain  the  value  of  the  testator's  share  in  the  ooUiery,  but 
the  other  partnere  refused  to  give  them  any  information.  The 
defendants  thereupon  had  the  books  of  the  colliery  examined  bj 
a  competent  aoconntant,  but  they  had  been  so  carelessly  kept 
that  it  was  impossible  to  obtun  from  them  any  accurate  infor- 
mation respecting  the  state  of  the  concern;  it  was,  however, 
ascertained  that  a  considerable  sum  was  due  to  the  testator's 
estate. 

4.  Between  the  death  of  the  testator  and  the  beginning  of  the 
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jear  1874,  the  defendants  made  frequent  applications  to  J.  Y., 
W.  Y.  and  T.  Y.  for  a  settlement  of  the  acoonnts  of  the  colliery. 

Such  applications  haying  proved  fmitless,  the  defendants,  in 
January,  1874,  filed  their  bill  of  complaint  in  the  Conrt  of 
Ch&ncerj  against  J.  Y.,  W.  Y.  and  T.  Y.,  praying  for  an  account 
of  the  partnership  dealings  between  the  testator  and  the  defend- 
anta  thereto,  and  that  the  partnership  might  be  woond  np  under 
the  direction  of  the  coort. 

6.  The  said  T.  Y.  died  in  the  year  1874,  and  the  suit  was  re- 
Tived  against  J.  P.  and  T.  S.,  his  executors.  The  suit  is  still 
pending. 

6.  As  to  the  Paradise  Colliery,  the  defendants  have  acted  to 
tiie  beat  of  their  judgment  for  the  benefit  of  the  testator's  estate, 
and  they  deny  being  under  any  liability  in  respect  of  the  said 
oollieiy  not  having  been  realized.  They  submit  to  act  under  the 
direction  of  the  court  as  to  the  further  prosecution  of  the  said 
suit,  and  generally  as  to  the  realization  of  the  testator's  interest 
in  the  said  colliery. 

7.  With  respect  to  the  statements  in  the  eighth  paragraph  in 
the  statement  of  claim,  the  defendants  say,  that  upon  the  death 
of  the  testator,  they  sold  the  whole  of  his  furniture,  linen  and 
china,  and  also  all  his  plate,  except  a  few  silver  tea-spoons  of 
very  small  value,  which  were  taken  possession  of  by  his  widow, 
and  they  applied  the  proceeds  of  such  sale  as  part  of  the  testa- 
tor's personal  estate,  and  they  deny  being  under  any  liability  in 
respect  of  such  furniture,  linen,  china  and  plate. 

8.  With  respect  to  the  statements  in  paragraph  seven  of  the 
statement  of  claim,  the  defendants  say  that  all  moneys  received 
by  them,  or  either  of  them,  on  account  of  the  testator's  estate, 
were  paid  by  them  to  their  executorship  account  at  the  bank  of 
Messrs.  H.  &  Co.,  and  until  the  sale  of  the  testator's  real 
estate  took  place  as  hereinafter  mentioned,  the  balance  to  their 
credit  was  never  greater  than  was  necessary  for  the  administra- 
tion of  the  trusts  of  the  testator's  will,  and  they  therefore  were 
unable  to  make  any  such  investment  or  accumulation  as  directed 
by  the  testator's  will.  No  moneys  belonging  to  the  testator's 
estate  have  ever  been  mixed  with  the  moneys  of  the  defendants, 
or  either  of  them,  nor  has  any  money  of  the  testator's  been  em- 
ployed in  business  since  the  testator's  decease,  except  that  his 
share  in  the  said  colliery,  for  the  reason  hereinbefore  appearing, 
has  not  been  got  in. 

9.  In  1874,  after  the  plaintiff  C.  B.  had  attained  her  age 
of  21  years,  the  defendant  sold  the  real  estate  of  the  testator 
for  sums  amounting  to  15,0802.,  and  no  part  thereof  remains 
unsold.  They  received  the  purchase-moneys  in  December,  1874, 
and  on  the  day  of  ,  1875,  they  paid  such  proceeds 
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into  ooart  to  the  credit  of  this  acticm,  with  the  exoeptioa  of 
600/.  retained  on  account  of  costs  incoired  and  to  be  iocnrrod 
by  them. 


In  the  High  Conrt  of  Jostice.  [1876.    B.235.] 

Chancery  Divinon« 
[^Aame  of  Jud^e."] 

Between  A.  B.  and  C.  his  wife      •  •         • .     Pluntifffl, 

and 
E.F.  andO.  H. Defendinta. 

Reply. 

The  plaintiff  joins  issae  with  the  defendants  npon  their  defeDoe. 


No.  5. — ^Agekt. 

In  the  High  Coart  of  Jostice.  187    .    B.  Na 

Division. 

Writ  issned  3rd  Angnst,  1875. 
Between  A.  B.  and  Company        . .        Plaintiffs, 

and 
£.  F.  and  Company         •  •        Defendants. 

Statement  of  Claim. 

Claim.  1.  The  plaintiffs  are  manufacturers  of   artificial  mannrea, 

carrying  on  bnsiness  at  ,  in  the  county  of 

2.  The  defendants  are  commission  agents,  carrying  on  boa* 
ness  in  London. 

3.  In  the  early  part  of  the  year  ,  the  plaintiffs  com- 
menced, and  down  to  the  187  ,  continued  to  consign  to 
the  defendants,  as  their  agents,  large  quantities  of  their  manures 
for  sale,  and  the  defendants  sold  the  same,  and  receired  tbe 
price  thereof  and  accounted  to  the  plaintiffis  therefor. 

4.  No  express  agreement  has  ever  been  entered  into  hetween 
the  plaintiffs  and  the  defendants  with  respect  to  the  terms  of 
the  defendants'  employment  as  agents.  The  defendants  hare 
always  charged  the  plaintiffs  a  commission,  at  per  cent  en 
all  sales  effected  by  them,  which  is  the  rate  of  commission  ordi- 
narily charged  by  del  credere  agents  in  the  said  trade.  And 
the  defendants,  in  fact,  always  accounted  to  the  plaintiffs  for 
the  price,  whether  they  receired  the  same  from  the  purchasers 
or  not. 
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5.  The  plaintiffs  contend  that  the  defendants  are  liable  to 
them  as  del  credere  agents,  bnt  if  not  so  liable  are  under  the 
circnmstanoes  hereinafter  mentioned  liable  as  ordinary  agents. 

6.  On  the  ,  the  plaintiffs  consigned  to  the  defendants 
for  sale  a  large  quantity  of  goods,  including  tons  of 

7.  On  or  abont  the  ,  the  defendants  sold  tons 
of  ,  part  of  snch  goods,  to  one  G.  H.  for  £  ,  at  three 
months'  credit,  and  delivered  the  same  to  him. 

8.  G.  H.  was  not,  at  that  time,  in  good  credit  and  was  in 
usolvent  circumstances,  and  the  defendants  might,  by  ordinary 
care  and  diligence,  hare  ascertained  the  fact. 

9.  G.  H.  did  not  pay  for  the  said  goods,  bnt  before  the  expi- 
ration of  the  said  three  months  for  which  credit  had  been  giren 
was  adjudicated  a  bankrupt,  and  the  plaintiffs  hare  never 
received  the  said  sum  of  £  ,  or  any  part  thereol 

The  plaintiffs  claim  : — 

1.  Damages  to  the  amount  of  £  • 

2.  Snch  farther  or  other  relief  as  the  nature  of  the  case  may 

require. 
The  plaintiffs  propose  that  this  action  should  be  tried  in  the 
county  of 

[Title  as  in  claim,  omitting  date  of  issue  of  writ] 

Statement  of  Defenre. 

1 .  The  defendants  deny  that  the  said  commission  of  per  Defence, 
eent  mentioned  in  paragraph  4  of  the  daim  is  the  rate  of  com- 
mission ordinarily  charged  by  del  credere  agents  in  the  said 
trade,  and  say  that  the  same  is  the  ordinary  commission  for 
agents  other  than  del  credere  agents,  and  they  deny  that  they 

ever  accounted  to  the  plaintiffs  for  the  price  of  any  goods,  except 
after  they  had  received  the  same  from  the  purchasers. 

2.  The  defendants  deny  that  they  were  ever  liable  to  the 
plaintiffs  as  del  credere  agents. 

8.  With  respect  to  the  eighth  paragraph  of  the  plaintiffs' 
statement  of  claim,  the  defendants  say  that  at  the  time  of  the 
said  sale  to  the  said  G.  H.,  the  said  G.  H.  was  a  person  in  good 
credit.  If  it  be  true  that  the  said  G.  H.  was  then  in  insolvent 
circamstanoes  (which  the  defendants  do  not  admit),  the  de- 
fendants did  not  and  had  no  reason  to  suspect  the  same,  and 
coold  not  by  ordinary  care  or  diligence  have  ascertained  the 
fact 

[Title  as  in  defence.] 

Bepli/, 

The  plaintiffs  join  issue  upon  the  defendants'  statement  of  Bepiy. 
defence. 
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No.  6. — ^BiLL  OF  Exchange. 

Id  the  High  Coart  of  Justice.  187    •    B.  Ko. 

Diyision. 

Writ  issaed  8rd  Angast,  1876. 

Between  A.  B.  and  C.  D Plaintiffs, 

and 
£.  F.  and  G.  H.         • .        •  •        DefendaatB. 

Statement  of  Claim, 

Claim.  1.  Messrs.  M.  K.  &  Co.  on  the  day  of  drew  a  bili 

of  exchange  npon  the  defendants  ix  £  payahle  to  the 

order  of  the  said  Messrs.  M.  K.  &  Ca  three  months  after  dste, 
and  the  defendants  accepted  the  same. 

2.  Messrs.  M.  N..  &  Co.  Indorsed  the  hiU  to  the  plaintiffs. 

3.  The  bill  became  doe  on  the  ,  and  the  defendant  has 
not  paid  it 

The  plaintiffs  claim : — 

[Title.] 

Statement  of  Defence, 

Defence.  1.  The  bill  of  exchange  mentioned  in  the  statement  of  daim 

was  drawn  and  accepted  under  the  circamstances  herdnafter 
stated,  and  except  as  hereinafter  mentioned  there  nerer  was  anr 
consideration  for  the  acceptance  or  payment  thereof  hj  the 
defendants. 

2.  Shortly  before  the  acceptance  of  the  said  bill  it  was  agreed 
between  the  said  Messrs.  M.  N.  &  Ca,  the  drawers  thereof,  and 
the  defendants,  that  the  said  Messrs.  M.  N.  &  Co.  should  sell 
and  deliver  to  the  defendants  free  on  board  ship  at  the  port  of 

1,200  tons  of  coals  during  the  month  of  ,  and  tluU 

the  defendants  should  pay  for  the  same  by  accepting  the  said 
Messrs.  M.  N.  &  Co.*s  draft  for  £  at  six  months. 

3.  The  said  Messrs.  M.  N.  &  Co.  accordingly  drew  npon  the 
defendants,  and  the  defendants  accepted  the  bUl  of  excbaoge 
now  sued  npon. 

4.  The  defendants  did  all  things  which  were  necessaiy  to 
entitle  them  to  delivery  by  the  said  Messrs.  M.  K.  h  Co.  of  the 
said  1,200  tons  of  coals  under  their  said  ocmtract,  and  the  time 
for  deliveiy  has  long  since  elapsed;  but  the  sud  Messrs.  M.N. 
&  Co.  never  delivered  the  same,  or  any  part  thereof,  hot  havt^ 
always  refused  to  do  so,  whereby  the  oonidderation  for 
defendants'  acceptance  has  wholly  fiuled. 
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5.  The  pliuntiffs  first  received  the  said  bill,  and  it  was  first 
indorsed  to  them  after  it  was  overdue. 

6w  The  plaintiffii  never  gave  any  valae  or  consideration  for  the 
taidbflL 

7.  The  plaintifEiB  took  die  said  bill  with  notice  of  the  facts 
stated  in  the  second,  third,  and  fourth  paragnphs  hereof.  » 

[Title] 

Reply. 

1.  The  plaintiff  joins  issne  upon  the  defendants'  statement  of  Reply. 
defence. 

2.  The  plaintiff  gave  value  and  consideration  for  the  said  bill 
in  manner  following,  that  is  to  say,  on  the  day  of 

187  ,  the  said  Messrs.  M.  N.  &  Co.  were  indebted  to  the 
plaintiff  in  about  £  ,  the  balance  of  an  account  for  goods 

•old  from  time  to  time  by  him  to  them.  On  that  day  they 
ordered  of  the  plaintiff  further  goods  to  the  value  of  about 
4L  ,  which  last-mentioned  goods  have  since  been  delivered 

by  him  to  them.  And  at  the  time  of  the  order  for  such  last* 
mentioned  goods  it  was  agreed  between  Messrs.  M.  N.  &  Co.  and 
the  plaintiff,  and  the  order  was  received  upon  the  terms,  that 
Ibey  should  indorse  and  hand  over  to  him  the  bill  of  exchange 
sued  upon,  together  with  various  other  securities  on  account  of 
the  said  previous  balance,  and  the  price  of  the  goods  so  ordered 
on  that  day.  The  said  securities,  including  the  bills  sued  upon, 
were  thereupon  on  the  same  day  indorsed  and  handed  over  to 
tl)e  plaintiff. 


No,  7. — ^BiLL  OP  Exchange  and  Consideration. 

187    .   B.  No. 
In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B.  and  CD Plaintiffs, 

and 
E.  F.  andG.  H Defendants. 

Statement  of  Claim. 

1.  The  plaintiffs  are  merchants,  factors,  and  commission  Claim, 
agents,  carrying  on  business  in  London. 

2.  The  defendants  are  merchants  and  commission  agents, 
carrying  on  business  at  Hong  Kong. 

3.  For  several  years  prior  to  the  1875,  the  plaintiffs  had 
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been  in  the  habit  of  consigning  goods  to  the  defendants  for  tait, 
as  their  agents,  and  the  defendants  had  been  in  tbe  habit  of 
consigning  goods  to  the  plaintiffs  for  sale,  as  their  agents;  and 
each  i>artj  always  received  the  price  of  the  goods  sold  by  him 
for  the  other;  and  a  balance  was  from  time  to  time  stnick  be- 
*  tween  the  parties,  and  paid. 

On  the  of  ,  the  moneys  so  received  by  the  defeo- 

dantB  for  the  plaintiffis,  and  remaining  in  their  names,  largely 
exceeded  the  moneys  received  by  the  plaintiffs  for  the  defendants, 
and  a  balance  of  £  was  accordingly  dne  to  the  plaiotiiEs 

from  the  defendants. 

4.  On  or  abont  the  1875,  the  plaintiffs  sent  to  the 
defendants  a  statement  of  the  accounts  between  them,  showing 
the  said  snm  as  the  balance  dne  to  the  plaintiffs  from  tbe 
defendants ;  and  the  defendants  agreed  to  the  said  statement  of 
accounts  as  correct,  and  to  the  said  stun,  of  £  as  the 
balance  doe  by  them  to  tbe  plaintiffs,  and  agreed  to  pay  interest 
on  snch  balance  if  time  were  given  to  them. 

5.  The  defendants  requested  the  plaintiffis  to  give  them  thrae 
months'  time  for  payment  of  the  said  snm  of  £  » and  the 
plaintiffs  agreed  to  do  so  npon  the  defendants  accepting  the  UUi 
of  exchange  hereinafter  mentioned. 

6.  The  plaintiffs  thereupon  on  the  drew  two  bills  of 
exchange  npon  the  defendants,  one  for  £  and  the  other  for 
£  ,  both  payable  to  the  order  of  the  pUuntiffs  three  months 
after  date,  and  the  defendants  accepted  the  bills. 

The  said  bills  became  dne  on  the  187  ,  and  the  de- 

fendants have  not  paid  the  bills,  or  either  of  them,  nor  the  sud 
snm  of  £ 

The  plaintiffs  daim : — 

£  and  interest  to  the  date  of  judgment 

The  plaintiffJB  propose  that  the  action  should  be  tried  in 
London. 


No.  8. 

187  .    B.  Na 
In  the  High  Court  of  Justice. 
Division. 

Writ  issued  [  ]. 

[THE  «IDA.»']» 

Between  A.  B.  and  CD Plaintiffs, 

and 
E.  F.  and  G.  H Defendants. 

•  In  Adminlty  action  InMit  name  of  thif. 


BILL  OF  XXCHANGE  AND  CONSIDERATION.  309 


Statement  of  Claim, 

[1.  The  "Ida"  is  a  vessel  of  which  no  owner  or  part  owner  Claim. 
was,  at  the  time  of  the  institution  of  this  cause,  domiciled  in 
England  or  Wales.]* 

2.  In  the  month  of  Fehmary,  1873,  Messrs.  L.  and  Company, 
of  Alexandria,  caused  to  he  shipped  6,110  ardebs  of  cotton  seed 
on  board  the  said  vessel,  then  lying  in  Fort  Said  (Egypt),  and 
the  then  master  of  the  vessel  received  the  same,  to  be  carried 
from  Port  Said  to  Hull,  upon  the  terms  of  three  bills  of  lading, 
signed  by  the  master,  and  delivered  to  Messrs.  L.  and  Company. 
8.  The  three  bills  of  lading,  being  in  form  exactly  similar  to 
one  another,  were  and  are,  so  far  as  is  material  to>  the  present 
case,  in  the  words,  letters  and  figures  following,  that  is  to  say:— > 
*'  Shipped  in  good  order  and  well  conditioned  by  L.  &  Co., 
"  Alexandria  (Egypt),  in  and  upon  the  good  ship  called 
"  the  '  Ida,'  whereof  ia  master  for  the  present  voyage 
"  Ambrozio  Chiapella,  and  now  riding  at  anchor  in  the 
*'  port  of  Fort  Said  (Egypt)  and  bound  for  Hull,  six 
"  thousand  one  hundred  and  ten  ardebs  cotton  seed  being 
'*  marked  and  numbered  as  in  the  margin,  and  are  to  be 
'*  delivered  in  the  like  good  order  and  well  conditioned 
**  at  the  aforesaid  Fort  of  Hull  (the  act  of  God,  the 
**  Queen's  enemies,  fire  and  all  and  every  other  dangers 
**  and  accidents  of  the  seas,  rivers,  and  navigation  of 
**  whatever  nature  and  kind  soever,  save  risk  of  boats  so 
**  far  as  ships  are  liable  thereto  excepted),  unto  order  or 
"  to  assigns  paying  freight  for  the  said  goods  at  the  rate 
*'  of  (19«.)  say  nineteen  shillings  sterling  in  full  per  ton 
"of  20  cwt  delivered  with  £10  gratuity.    Other  con- 
**  ditions  as  per  charter-party,  dated  London,  4th  October, 
*'  1872,  with  primage   and   average   accustomed.     In 
"  witness  whereof  the  master  or  purser  of  the  said  ship 
"  hath  a£Bnued  to  three  bills  of  lading  all  of  this  tenor 
**  and  date,  theone  of  which  three  bills  being  accomplished 
"the- other  two  to  stand  void.     Dated  in  Fort  Said 
«  (Egypt)    6th  February,  1878.      100  dunnage  mats. 
*'  Fifteen  working  days  remain  for  discharging." 
4.  The  persons  constituting  the  finn  of  Messrs.  L.  and  Com- 
pany are  identical  with  the  members  of  the  plaintiffs'  firm. 

6.  The  vessel  sailed  on  her  voyage  to  Hull,  and  duly  arrived 
there  on  or  about  the  7th  day  «f  May,  1878. 
6.  The  cotton  seed  was  delivered  to  the  plaintiffs  but  not  in 

*  A  stAtement  to  this  effect  may  b«  iiuertcd  If  the  action  be  andar  aect.  6  of 
tiia  Admimt/  Act,  189U 
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as  good  order  and  condition  as  it  was  in  when  shipped  at  Fort 
Said ;  bat  was  deliTered  to  the  plaintiffs  greatly  damaged. 

7.  The  deterioration  of  the  cotton  seed  was  not  occasioned  by 
any  of  the  perils  or  causes  in  the  bills  of  lading  excepted. 

8.  By  reason  of  the  premises  the  plaintiffs  lost  a  great  part  of 
the  Talne  of  the  said  cotton  seed,  and  were  pnt  to  great  expense 
in  and  about  keeping,  warehousing  and  improring  the  condition 
of  the  said  cotton  .seed,  and  in  and  about  ha?ing  the  same  tor- 
veyed. 

The  plaintiffs  claim  the  following  relief  :^ 

1.  A  for  damages,  [*and  the  condemnation  of  the 

said  Yessel  and  the  defondant  and  his  bail  in 

the.same] : 

2.  Snch  farther  relief  as  the  nature  of  the  case  requires. 

[Title.] 

Defence, 

Statement  of  :— 
Defence.  ^«  They  deny  the  truth  of  the  allegations  contained  in  the 

sixth,  seventh,  and  eighth  articles  of  the  said  petition. 

2.  The  deterioration,  if  any,  to  the  cotton  seed  was  occasiooed 
by  the  character  and  quality  of  the  cotton  seed  when  shipped  on 
board  the  *'  Ida,"  and  by  the  inherent  qualities  of  the  cotton 
seed,  and  by  shipping  water  in  a  severe  storm  which  oocorred 
on  the  day  of  in  latitude  during  the 

voyage,  or  by  some  or  one  of  such  causes. 

[litie.] 

» 

Repfy, 

i^piy.  The  plaintiffs  jdn  iasae  upon  the  statement  of  defence. 


No.  9, — BOTTOUHT. 

187  .    B.  No. 
Id  the  High  Court  of  Justice. 

Admiralty  Division. 

Writ  issned  [  ]. 

THE  •«  ONWABD.** 

Between  A.  B.  and  CD Pkiatiff^ 

and 
£.F.andG.  H.       ••        ••        Defendanti. 

*  TUs  maj  be  Inieited  if  tbe  actlan  be  an  Admlial^  scUon  tp  nau 
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Statement  of  Claim. 

1.  The  "  Onward/'  a  ship  of  983  tons  register,  or  thereaboats,  Claim. 
belonging  to  the  United  States  of  America,  whilst  on  a  Tojage 
from  Monlmein  to  Qneenstown  or  Falmonth,  for  orders,  and 
from  thence  to  a  port  of  discharge  in  the  United  Kingdom  or  on 

the  continent,  hetween  Bordeaux  and  Hamburgh,  both  porta 
incInsiTe,  laden  with  a  cargo  of  teak  timber,  was  compelled  to 
put  into  Port  Louis,  in  the  island  of  Mauritius,  in  order  to  repair 
and  refit. 

2.  The  master  of  the  ^  Onward,"  being  without  funds  or 
credit  at  Port  Lonis,  and  being  unable  to  paj  the  expense  of 
the  said  repairs,  and  the  necessary  disbursements  of  the  said 
ship  at  Port  Loois,  so  as  to  enable  the  said  ship  to  resume 
and  prosecute  her  voyage,  and  after  having  communicated 
with  his  owners  and  with  the  owners  and  consignees  of 
the  cargo,  was  compelled  to  resort  to  a  loan  of  .24,869  dollars 
on  bottomry  of  the  said  ship,  her  cargo  and  freight,  for 
the  purpose  of  enabling  him  to  pay  the  said  expenses  and 
disbarsements,  which  sum  Messrs.  H.  and  Company,  of  Port 
Louis,  at  the  request  of  the  master  by  public  advertise- 
ment, advanced  to  the  sud  master  at  and  after  the  rate  of 
128  dollars  for  every  100  dollars  advanced ;  and  accordingly 
the  said  master,  by  a  bond  of  bottomry,  dated  the  18th  of 
October,  1870,  by  him  dtily  executed  in  consideration  of  the 
sum  of  24,369  dollars,  Mauritius  currency,  paid  to  him  by  the 
said  Messrs.  H.  and  Company,  bound  himself,  and  the  said  ship 
and  her  cargo,  namely,  about  940  tons  of  teak  timber,  and  her 
freight,  to  pay  unto  Messrs.  H.  and  Company,  their  assigns,  or  order 
or  indorsees,  the  said  sum  of  24,369  dollars  with  the  afbresaid 
maritime  premium  thereon,  within  twenty  days  next  after  the 
arrival  of  the  **  Onward  "  at  her  port  of  discharge,  from  the  said 
intended  voyage,  the  said  payment  to  be  made,  both  in  capital 
and  interest,  in  British  sterling  money,  at  and  after  the  rate  of 
is.  tor  every  dollar,  w)th  a  condition,  that  in  case  the  said  ship 
and  cargo  should  be  lost,  during  her  voyage  from  Port  Louis  to 
Qneenstown  or  Falmouth,  for  orders,  and  thence  to  her  port  of 
discbarge  in  the  United  Kingdom  or  on  the  Continent  between 
Bordeaux  and  Hamburgh,  both  ports  inclusive,  then,  that  the 
said  sum  of  24,369  dollars,  and  maritime  preminm  thereon, 
should  not  be  recoverable. 

3.  The  '*  Onward "  subsequently  proceeded  on  her  voyage^ 
and  on  the  7th  of  February,  1871,  arrived  with  her  caigo  on 
board  at  the  port  of  liverpool,  which  was  her  port  of  discharge* 

4^  The  bond  was  duly  indorsed  and  assigned  to  the  plaintiffs. 
5.  The  ship  has  been  sold  by  order  of  the  court,  and  the 
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proceeds  of  the  sale  thereof  have  been  brought  into  ooart,  and 
the  freight  has  also  been  paid  into  court. 

6.  The  said  snm  of  24,369  dollars,  with  the  maritime  pie- 
minm  thereon,  still  remain  dne  to  the  plaintiffs.  By  a  decree, 
made  on  the  10th  of  Maj,  1871,  the  court  pronoanoed  for  the 
validity  of  the  bond,  so  far  as  regarded  the  ship  and  frdght,aod 
condemned  the  proceeds  of  the  ship  and  freight  in  the  amount 
due  on  the  bond.  The  principal  and  premium  still  remain  owing 
to  the  plaintiffs,  and  the  proceeds  of  the  said  ship  and  her  freight, 
available  for  payment  thereof,  are  insufficient  for  such  payment 

The  plaintiffs  claim: — 

1.  That  the  court  pronounce  for  the  validity  of  the  bond, 

so  far  as  regards  the  cargo. 

2.  That  the  court  condemn  the  defendants  and  their  bail 

in  so  much  of  the  amount  due  to  the  plaintiffs  on  the 
bond,  for  principal,  maritime  premium,  and  for  inte- 
rest, from  the  time  when  such  principal  and  premium 
ought  to  have  been  paid,  as  the  proceeds  of  the  ship 
and  freight  available  for  payment  of  the  bond  shall 
be  insufficient  to  satisfy,  and  in  costs. 

3.  Such  further  relief  as  the  nature  of  the  caae  requires. 

[Tide.] 

Defence. 

l>efcnoe.  The  defendants  say  that  the — 

1.  Several  averments  in  the  second  article  of  the  statement 
contained  are  respectively  untrue,  except  the  averment  that  the 
bottomry  bond  therein  mentioned  was  given  and  executed. 

3.  The  **  Onward"  proceeded  on  the  voyage  in  the  first  panh 
graph  of  the  claim  mentioned,  under  a  charter-party  made  be- 
tween the  defendants  and  the  owners  of  the  vessel,  who  resided 
at  New  York.  And  the  cargo  in  the  said  paragraph  mentioDed 
belonged  to  the  defendants,  and  was  shipped  at  Monlmein, 
by  Messrs.  T.,  F.  and  Company,  of  Monlmein,  consigned  to  the 
defendants. 

4.  When  the  "  Onward "  put  into  Port  Louis,  the  master 
placed  his  ship  in  the  hands  of  Messrs.  H.  and  Company,  the 
peiBons  in  the  second  paragraph  of  the  claim  moitiooed,  and 
the  repairs  and  disbursements  in  the  said  second  aztide  men- 
tioned were  made,  directed,  and  expended  under  the  orders, 
management,  and  on  the  credit  of  said  Messrs.  H.  and  Company, 
who  at  the  outset  contemplated  the  necessity  of  securing  them- 
selves by  the  hypothecation  of  the  ship,  freight,  and  carga 

5.  The  master  of  the  '<  Onward  '*  and  Messrs.  H.  and  Com- 
pany did  not  conmmnicate  to  the  said  shippers  of  the  cafgo,  or 
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to  the  defendants,  who  carried  on  hnsiness  at  Glasgow,  as  the 
master  knew,  the  intention  of  fajrpothecating  the  ship,  freight 
and  cargo,  or  the  circnmstaiiees  which  might  render  sach  hypo- 
thflcatiom  advisable  or  necessary,  but  on  the  contrary,  withoaft 
reasonable  cause  or  excuse,  abstained  from  so  doing,  although 
the  ccxnparatiTely  small  value  of  the  ship  and  freight  to  be 
earned,  rendered  it  all  the  more  important  that  such  commnni- 
cation  should  have  been  made. 

6.  A  reasonable  and  proper  time  was  not  allowed  to  elapse 
between  the  advertisements  for  the  bottomry  loan  and  the 
acceptance  of  Messrs.  H.  and  Company's  offer  to  make  such 
loan. 

[Title.] 

Reply. 

1.  The  plaintl£fi8  say  that  the  defendants,  since  the  Slst  day  Bepiy. 
of  December,  1868,  have  been  the  only  persons  forming  the  firm 

of  T.y  F.  and  Co.,  of  Moulmein^  mentioned  in  the  third  paza- 
giaph  of  the  defence. 

2.  After  the  master  of  the  "  Onward"  put  into  Fort  Louis  as 
aforesaid,  he  employed  Messrs.  H.  and  Company,  in  the  daim 
mentioned,  as  his  agents,  and  by  his  directions  they,  by  letter, 
commnnicated  to  the  defendants'  fitms  at  Monlmein  and  Glasgow 
the  drcnmstances  of  the  ship's  distress,  and  the  estimated  amount 
of  her  repairs. 

3.  The  said  Messrs.  H.  and  Company,  shortly  after  the  said 
ship  was  put  into  their  hands  at  Port  Louis,  offered  the  said 
master^  in  case  he  should  require  them  to  do  so,  to  make  the 
necessary  advances  for  the  ship's  repairs,  and  to  take  his  draft 
at  90  days'  sight  on  Messrs.  B.  Brothers,  of  London,  at  the  rate 
of  5  per  cent,  discount  for  the  amount  of  the  advances,  together 
with  a  bottomry  bond  on  ship,  cargo,  and  freight  as  collateral 
seeorityy  the  bond  to  be  void  ehould  the  draft  be  accepted.  The 
said  master  and  the  said  Messrs*  H.  and  Company,  by  letter, 
commonicated  to  the  owners  of  the  ''Onward"  the  drcum- 
stanoea  of  the  said  ship's  distress,  and  the  aforesaid  offer  of  the 
said  Messrs.  H.  and.Comp4ny,  and  the  said  master,  by  his  letter, 
requested  the  said  owners  to  give  him  their  directions  on  the 
subject.  The  said  .owners  shortly  after  receiving  such  letters, 
by  letter  communicated  with  the  defendanto  at  Glasgow,  and 
forwarded  to  them  copies  of  the  said  lastly-mentioned  letters  of 
the  said  master,  and  c/t  the  said  Messrs.  H.  and  Company. 

4.  The  defendants'  houses  at  Monlmein  and  Glasgow  re- 
spectively received  the  letters  referred  to  in  the  second  para- 
graph of  thi^  rep^  in  time  to  have  commnnicated  with  the  said 

I..P.  P 
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master  at  Fort  Louis  before  the  giving  of  the  aaid  bottomrj 
bond. 

6.  The  defendants  reoelTed  the  said  copies  o£  letters  refezied 
to  in  paragraph  4  of  this  reply,  in  time  for  them  to  hare  oom- 
mnnicated  thereon  with  the  said  master  a^  Port  Louis  before 
the  giving  of  the  said  bond. 

6.  The  defendants  did  not  at  any  lame  answer  the  said  com- 
mnnications  of  the  said  Messrs.  H.  and  Company,  or  in  iny 
way  commnnicate,  or  attempt  to  oommmiicate,  with  the  said 
master,  or  to  direct  him  not  to  give,  or  to  prevent  him  from 
giving,  the  sud  bottomry  bond  on  theisaid  cargo. 

7.  The  said  bond  was  dnly  advertised  for  sale,  and  was  sab- 
seqnently,  and  after  a  proper  interval  had  ehipsed,  sold  hj 
auction  in  the  nsoal  way.  There  were  several  bidden  at  the 
sale,  and  the  said  Messrs.  H.  and  Company  were  the  lowest 
bidders  in  preminm,  and  the  said  bond  was  knocked  down  to 
them.  The  said  bond  was  not  adveriaaed  for  antU  the  said  ship 
was  ready  for  sea,  and  np  to  that  time  the  master  of  the  said 
ship  had  expected  to  hear  from  her  owners,  and  had  hoped  to 
be  put  in  f  nnds,  and  had  not  finally  determined  to  resort  to 
bottomry  of  the  said  ship,  or  her  cargo,  or  freight. 

8.  Save  as  herein  appears^  the  plaintiffe  deny  the  tmth  of  the 
several  allegations  contained  in  the  said  answer. 

[Note.— The  facts  stated  in  this  reply  should,  in  general,  be 
introdaoed  by  amendment  into  the  statement  of  daim.] 

[Titie.] 

Sefainder^ 

Bejotader.  The  defendants  join  iasne  npon  the  plaintiffs'  reply. 


No.  10. — CAiBTEB-PAKTT. 

187    4    B.No.   • 
In  the  High  Conrt  of  Justice. 

Division. 

Writ  issoed  3rd  August,  1876. 
Between  A.  B.  and  C  D.  ..        ••    Plaintiffs, 

and 
£.  F.andG.  H.  ••        ••    Defendants. 

Statement  of  Claim^ 

1.  The  plaintiffs  were,  on  the  1st  August,  1874,  the  owners  of 
the  steamship  «  British  Queen.'' 

2.  On  the  1st  August,  1874,  the  ship  being  then  in  Cakntts, 
«  charter-party  was  there  entered  into  betireen  John  Smith,  the 
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master,  on  behalf  of  himself  and  the  owners  o£  the  said  ship,  of 
the  one  part,  and  the  defendants  of  the  other  part. 

8.  By  the  said  charter-party  it  was  agreed,  amongst  other 
things,  that  the  defendants  shonld  be  entitled  to  the  whole 
carrying  power  of  the  said  steamship  for  the  period  of  four 
months  certain,  commencing  from  the  said  1st  Augnst,  1874, 
npon  a  Toyage  or  voyages  between  Calcutta  and  Mamritins  and 
hack  ;  that  the  defendants  should  pay  for  snch  nse  of  the  said 
steamship  to  the  plaintiffs'  agents  at  Calcutta,  monthly,  the 
snm  of  £1,000 ;  that  the  charter  should  terminate  at  Calcutta ; 
and  that  if,  at  the  expiration  of  the  said  period  of  four  months, 
the  said  steamship  should  be  upon  a  voyage,  then  the  defendants 
should  pay  pro  rati  for  the  hire  of  the  ship  up  to  her  arrival  at 
Calcutta,  and  the  complete  discharge  of  her  cargo  there. 

4.  The  "  British  Queen "  made  several  voyages  in  pursuance  - 
of  the  said  charter-party,  and  the  first  three  monthly  sums  of 
£1,000  each  wera  duly  paid. 

5.  The  period  of  four  months  expired  on  the  1st  December, 
1874,  and  at  that  time  the  steamship  was  on  a  voyage  from 
3ianritiiis  to  Calcutta.  She  arrived  at  Calcutta  on  the  13th 
I>ecember,  and  the  discharge  of  her  cargo  there  was  completed 
on  the  16th  December,  1874. 

6.  The  plaintiffis'  agents  at  Calcutta  called  upon  the  de- 
tadants  to  pay  to  them  the  fourth  monthly  snm  of  £1,000,  and 
a  snm  of  £500  for  the  hire  of  the  steamship  from  the  1st  to  the 
16tfa  December,  1874,  but  the  defendants  have  not  paid  any  part 
of  the  laid  sums. 

The  plaintifib  daim— > 
The  snm  of  £1,600,  and  interest  upon  £1,000,  part  thereof, 
from  the  1st  December,  1874,  until  judgment 
The  plaintiffs  propose  that  this  action  should  be  tried  in 
London. 

[Title.] 

Statement  of  Defence* 

1.  By  the  charter-party  sued  upon  it  was  expressly  provided  Defines, 
that  if  any  accident  should  happen  to,  or  any  repairs  should 
become  necessary  to  the  engines  or  boilers  of  the  said  steam- 
ship, the  time  occupied  in  repairs  should  be  deducted  from  the 
period  of  the  said  charter,  and  a  proportionate  reduction  in  the 
charter  money  should  be  made. 

2.  On  the  repairs  became  necessary  to  the  engines  and 
boilers  of  the  steamship,  and  ten  days  were  occupied  in  effecting 
aach  repairs. 

3.  On  the  an  accident  happened  to  the  engines  of  the 
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steamship  at  Manritiiu,  and  two  days  irere  occupied  in  effecting 
the  repairs  necessary  in  conaeqnence  thenoC 

4.  The  defendants  are  therefore  entitled  to  a  redoctioQ  in  the 
charter  money  of  4002. 

Counter-  By  way  of  set-off  and  connter-dum  the  defendants  chdm  is 

claim.  _•    ■'        ^ 

follows: — 

6.  By  the  charter-party  it  was  expressly  prorided  that  the 

charterers  should  famish  fands  for  the  steamship's  necesasiy 

disbursements,  except  in  the  port  of  Calcutta,  without  any  ooo- 

mission  or  interest  on  any  sum  so  adranced. 

6.  The  defendants  paid  for  the  necessary  diabnraements  of 
the  ship  in  the  port  of  Manritins  between  the  and  the 

1874,  sums  amounting  in  all  to  6252. 14#.  6if. 

7.  The  charter-party  also  contained  an  express  warranty  that 
the  steamship  was  at  the  date  thereof  capable  of  steaming  nine 
knots  an  hour  on  a  consumption  of  80  tons  of  coal  a  day,  and 
it  was  farther  prorided  by  the  charter-party  that  the  chartcRrs 
should  proTide  coal  for  the  use  of  the  said  steamship. 

8.  The  steamship  was  at  the  date  of  the  diarter-party  cnlr 
capable  of  steaming  less  than  eight  knots  to  an  hour,  and  that 
only  on  a  consumption  of  more  than  36  tons  of  coal  a  day. 

9.  In  consequence  of  the  matters  mentioned  in  the  last  parip 
greph,  the  steamship  finally  arrived  at  Calcutta  at  least  15  days 
later,  and  remained  under  charter  at  least  15  days  longer  than 
she  would  otherwise  have  done.  She  was  also  during  the  whole 
period  of  the  said  charter  at  sea  for  a  much  larger  number  of 
days  than  she  would  otherwise  hare  been,  and  consumed  a  Doch 
huger  quantity  of  coal  on  each  of  sudi  days  than  die  would 
otherwise  hare  dooey  whereby  the  defendants  were  obliged  to 
provide  for  the  use  of  the  steamship  much  larger  quantities  g£ 
coal  than  they  would  otherwise  have  been. 

The  defendants  daim  :-— 
£  damages  in  respect  of  the  matters  stated  in  this 

set-off  and  counter-claim. 

[Tide.] 
Reply* 

jbegHy,  1.  The  plaintiff  joins  issue  upon  the  second,  third,  and  footb 

paragnphs  of  the  defendant's  statement  of  defence. 

2.  With  respect  to  the  allied  set-off  stated  in  paragraph  6 
the  plaintiff  does  not  admit  the  correctness  of  the  snoant 
therein  stated.  And  all  sums  advanced  by  them  for  disbnne* 
ments  were  paid  or  allowed  to  them  by  the  plaintiffi  by  de- 
ducting the  amount  thereof  from  the  thifd  monthly  som  of 
£1,000  paid  (subject  to  such  deduction)  to  the  plaintiffis'  sgeots 
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at  Cftlctitta  by  the  defendant  on  or  about  the  12th  November, 
1874. 

3.  With  respect  to  the  alleged  breach  of  warranty  and  the 
allied  damages  therefrom  stated  in  the  7th,  8th,  and  9th 
paragraphs,  the  plaintiffs  saj  that  the  steamship  was  at  the 
date  of  the  charter-party  capable  of  steaming  nine  knots  an 
honr  on  a  consumption  of  30  tons  of  coal  a  day.  If  the  steam- 
ship did  not,  dnring  the  said  charter,  steam  more  than  eight 
knots  an  hour,  and  that  on  a  consumption  of  more  than  35  tons 
a  day,  as  alleged  (which  the  plaintiffs  do  not  admit),  it  was  in 
consequence  of  the  bad  and  unfit  quality  of  the  coals  provided 
by  the  defendants  for  the  ship's  use. 

[Title.] 

Joinder  of  Issue, 

The  defendants  join  issue  upon  the  plaintiffs'  reply  to  their  Bejolnder. 
set-off  and  counter-claim. 


No,  11. — Collision. 

187      •    B.No. 
In  the  High  Court  of  Justice. 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  "AMERICAN." 
Between  A.  B.  and  C.  D.  •  •        •  •        • .    Plaintiffs, 

and 
£.  F.  and  6.  H •  •    Defendants. 

Statement  of  Claim. 

1.  Shortly  before  8  a.m.  on  the  9th  of  December,  1874,  the  ciatm. 
brigantine  "  Katie,"  of  194  tons  register,  of  which  the  plaintiffs 
were  owners,  manned  by  a  crew  of  eight  hands  all  told,  whilst 

on  a  voyage  from  Dublin  to  St.  John's,  Newfoundland,  in 
ballast,  was  in  latitude  about  46«  N.,  and  longitude  40*  42'  W., 
by  account. 

2.  The  wind  at  such  time  was  about  W.  by  S.,  a  strong 
breeze,  and  the  weather  was  clear,  and  the  "  Ei^e  "  was  under 
double-reefed  mainsail,  reefed  mainstaysaU,  middle  staysail, 
lower  topsail,  reefed  fore  staysail,  and  jib,  sailing  full  and  by 
on  the  port  tack^  heading  about  N.W.  |  N;,  and  proceeding  at 
the  rate  of  about  five  knots  and  a  half  per  hour. 

3.  At  such  time  a  steamship  under  steam  and  sail,  which 
proved  to  be  the  screw  steamship  "American,"  was  seen  at  the 
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distance  of  three  or  four  miles  from  the  **  Katie,*'  broad  on  her 
port  bow,  and  steering  aboat  E.  or  £.  bj  S.  The  master  of  the 
*'  Katie"  not  having  been  able  to  take  obeerrationB  for  serenl 
days,  and  her  dironometer  haying  ron  down,  and  the  said 
master  wishing  to  exchange  longitudes  with  the  "Americsn,'' 
caosed  an  ensign  to  be  hoisted,  and  marked  his  longitnde  bj 
account  on  a  board  which  he  exhibited  over  the  port  side.  Tbn 
"Katie"  was  kept  full  and  by,  and  the  '* American"  ip- 
proached  rapidly,  and  attempted  to  pass  ahead  of  the  ''Katie," 
and  caused  immediate  danger  of  collision,  and  although  there- 
upon the  helm  of  the  "Katie"  was  put  hard  a-port  and  her 
mainsheet  let  go,  the  "American"  with  her  stem  struck  the 
"  Katie  "  on  her  port  side,  almost  amidships,  cutting  her  neariv 
in  two,  and  the  "Katie"  sank  almost  immediately,  her  creir 
being  saTcd  by  the  steamer. 

4.  The  "  American  "  improperly  neglected  to  keep  dear  of 
the  ••Katie." 

5.  The  "American"  improperly  attempted  to  pass  ahead  of 
the  "Katie." 

6.  The  "American"  improperly  neglected  to  ease  her  engines, 
and  improperly  neglected  to  stop  and  rcTerse  her  engines  in  doe 
time. 

The  plaintiff  claims: — 

1.  That  it  may  be  declared  that  the  plaintilb  are  entitled 

to  the  damage  proceeded  for: 

2.  That  the  bail  given  by  the  defendants  be  condemned  in 

such  damage,  and  in  costs: 
8.  That  the  account*  and  Touchers  relating  to  such  damage 

be  referred  to  the  registrar  assists  by  merchanti  to 

report  tfie  amount  thereof: 
4.  Such  further  and  other  relief  as  the  nature  of  the  case 

may  require. 

[Title.] 

Statement  of  Defence. 

i>cfaDce.  The  defendants  say  as  follows  ^-^ 

1.  The  "American"  is  a  screw  steamship,  of  1,368  tons 
register,  with  engines  of  SOO-horse  power  nomina],  belonging  to 
the  port  of  Liverpool,  and  at  the  time  of  the  occurrences  heron- 
after  mentioned  was  manned  by  a  crew  of  40  hands  all  told, 
laden  with  a  cargo  of  general  merchandise,  and  bound  fiom 
Port-au-Prince  in  the  West  Indies  to  liverpool. 

2.  About  8.5  ajn.  on  the  28th  of  Noyember,  1874,  tiie 
"American"  was  in  Utitude  46<>  K.,  longitnde  88*  IG' W., 
atcering  £.  by  S.  thie  magnetic,  making  under  all  sail  sad 
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steam  about  12  knots  an  hour,  the  wind  being  about  S.W.  by 
S.  troe  magnetic,  blowing  a  strong  breeze  and  the  weather  haaj^ 
when  a  ressel,  which  afterwards  proTed  to  be  the  brigantine 
''Katie,"  was  observed  on  the  '* American's"  starboard  bclw 
about  four  miles  distant,  bearing  about  SJB.  by  E.  true  mag- 
netic, dose-hauled  to  the  wind,  and  steering  a  course  nearly 
parallel  to  that  of  the  "American." 

3.  The  '*  American  "  kept  her  course,  and  when  the  *'  Katie  " 
was  about  three  miles  distant  her  ensign  was  observed  by  those 
on  board  the  **  American ''  run  up  to  the  main,  and  ^e  was 
seen  to  have  altered  her  course,  and  to  be  bearing  down  towards 
the  ** American."  The  "American's"  ensign  was  afterwards 
nm  up,  and  her  master,  supposing  that  the  "  Katie  "  wanted  to 
correct  her  longitude,  or  to  speak  the  "American,"  continued 
on  his  course,  expecting  that  the  "  Katie,"  when  sl^  had  got 
sufficiently  dose  to  speak  or  show  her  black  board  over  her 
starboard  side,  would  luff  to  the  wind,  and  pass  to  windward  of 
the  "  American." 

4.  The  master  of  the  "  American  "  watched  the  "  Katie  "  as 
she  continued  to  approach  the  "  American,"  and  when  she  had 
approached  as  near  as  he  deemed  it  prudent  for  her  to  come,  he 
wared  to  her  to  luff,  and  shortly  afterwards,  on  his  observing 
her  to  be  attempting  to  cross  the  bows  of  the  "  Americsn,"  the 
helm  of  the  latter  was  immediately  put  to  starboard,  and 
engines  stopped  and  reTersed  full  speed ;  but  notwithstanding, 
the  "American"  with  her  stem  came  into  collision  with  the 
port  ride  of  the  "Katie,"  a  littie  forward  of  the  main  rigging. 

6.  The  "American's"  engines  were  then  stopped,  and  when 
the  crew  of  the  "  Katie  "  had  got  on  board  of  the  "  American," 
the  latter's  eng^es  weze  reversed  to  get  her  dear  of  the  "  Katie," 
which  sunk  under  the  "American's"  bows. 

6.  The  "Katie"  improperly  approached  too  close  to  the 
"American." 

7.  Those  on  board  the  "Katie"  improperly  neglected  to  luff, 
and  to  pass  to  windward  of  the  "  AmericaxL" 

8.  Those  on  board  the  "Katie"  improperly  attempted  to 
cross  the  bows  of  the  "  American." 

9.  Those  on  board  the  "  Katie  "  improperly  ported  her  helm 
before  the  said  oollirion. 

10.  Those  on  board  the  "Katie"  improperly  neglected  to 
starboard  her  helm  before  the  said  collision. 

[Titie.] 

Bepfy. 

The  plaintiffs  join  issue  upon  the  defendants'  statement  of  Bcpiy. 
defence. 
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ClAim. 


DtttDOtt 


No.  12.— Equipment  of  Ship. 

187   .B.No. 
In  the  High  Conrt  of  Justice. 
Admiralty  Diyision. 

Writ  issued  [  ]. 

THE  «  TWO  ELLENS." 

Between  A.  B.  and  CD.    . «        •  •    Plaintiifts 

and 
E.F.  Pefendant. 

Statement  of  Claim. 

1.  The  said  vessel  was  and  is  a  British  colonial  vessel, 
belonging  to  the  port  of  Digby,  in  Nova  Scotia,  of  which  no 
owner  or  part  owner  was  at  the  time  of  the  commencement  of 
this  action  or  is  domiciled  in  England  or  Wales. 

2.  At  the  time  of  the  commencement  of  this  action  the  said 
ressel  was  under  arrest  of  this  court. 

3.  About  the  month  of  February,  1868,  the  said  vesBel  was 
lying  in  the  port  of  London,  in  need  of  repairs,  and  of  being 
equipped  and  supplied  with  certain  other  necessaries. 

4.  3y  the  order  of  Messrs.  E.  L.,  who  were  duly  authorised, 
the  plaintiffs  equipped  and  repaired  the  saidressel  as  she  needed, 
and  provided  the  vessel  with  necessaries,  and  there  is  now  due 
to  the  plaintiffs  for  such  necessary  repairing  and  equipping  and 
other  necessaries,  the  sum  of  8052.  8«.,  together  with  interest 
thereon  from  the  19th  day  of  Eebruazy,  1868. 

The  plaintiffiB  claim  :— 

1.  Judgment  for  the  said  sum  of  305^  S«.,  with  such  interest 

thereon  as  aforesaid  until  judgment: 

2.  The  condemnation  of  the  ship  and  the  defendant  and  his 

bail  therein  and  in  the  costs  of  this  suit: 

3.  Such  further  relief  as  the  nature  of  the  case  requiiOL 

[Titie.] 

Statement  of  Defence^ 
1.  By  an  instrument  of  mortgage,  In  the  form  and  xecorded 


as  prescribed  by  the  Merchant  Shipping  Act,  1854,  bearing  date 
the  9th  of  March,  1867,  and  executed  by  C.  M.,  blacksmith, 
B.  P.,  master  mariner,  and  W.  H.,  farmer,  all  of  Weymonth,  in 
the  county  of  Digby,  in  Nova  Scotia,  the  registered  owners  of 
•  au.  64/64ths*  parts  or  shares  in  the  vessel,  the  said  C.  M.,  D.  F.  sad 
W.  H.  mortgaged  64/64ths*  parts  or  shares  in  the  vessel,  of 
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which  the  said  D.  F.  was  also  master,  to  G.*T.,  of  Nora  Scotia, 
in  oonsideTation  of  the  smn  of  5,000  dollars  advanced  by  him  to 
the  said  owners,  and  for  the  purpose  of  securing  the  repayment 
hy  them  to  him  of  the  said  sum,  with  interest  thereon. 

2.  By  an  instrument  of  transfer,  dated  the  16th  of  July,  1868, 
in.  the  form  pTe8cri])ed  by  the  said  act,  and  executed  by  G.  T., 
in  conaideration  of  the  sum  of  5,000  dollars  to  Q.  T.  paid  by 
the  defendant  G.  T.  transferred  to  the  defendant  the  mortgage 


8.  The  said  sun)  of  5,000  dollars,  with  interest  thereon,  still 
remainB  due  on  the  said  security. 

4.  The  vessel  was  not  under  the  arrest  of  this  court  at  the 
time  of  the  commencement  of  this  action. 

5.  The  ressel  did  not  need  to  be  equipped  or  repaired  as  in 
the  fonrth  paragraph  of  the  plaintiff's  daim  mentioned,  and  she 
did  not  at  the  time  of  the  supply  of  the  articles  referred  to 
in  the  said  fonrth  paragraph  as  **  necessaries  "  stand  in  need  of 
snch  articles.  On  the  contrary,  the  said  vessel  could  have  gone 
to  sea  and  proceeded  on  and  prosecuted  her  voyage  without  such 
eqnipments,  repain  and  articles  referred  to  as  aforesaid,  and 
soch  equipments,  repairs  and  other  articles  were  done  and 
effected  and  supplied  for  the  purpose  of  reclassing  the  said 
veasely  and  not  for  any  other  purpose ;  and  the  claim  of  the 
plaintiffs  is  not  a  claim  for  necessaries  within  the  meaning  of 
tiie  Admiralty  Court  Act,  1861,  s.  5. 

€•  The  alleged-  necessaries  were  not  supplied  on  the  credit  of 
the  said  vessel  but  upon  the  personal  credit  of  J.  B.,  who  was 
the  hroker  lor  the  vessel,  and  upon  the  agreement  that  the 
plaintiffs  were  not  to  have  recourse  to  the  vessel. 

7.  The  defendant  did  not,  nor  did  G.  T.,  in  any  T^ay  orders 
antfaorize  or  become  liable  for,  and  neither  of  them  is  in  any 
vray  liable  in  respect  of  the  said  alleged  supplies  or  any  part 
thereof  and  the  said  vessel  was  at  the  time  of  the  commence- 
ment of  this  action  and  she  still  is  of  a  less  value  than  tbe 
amount  which,  irrespective  of  tiie  sums  referred  to  in  the  next 
article  of  this  answer,  is  due  to  the  defendant  on  the  said  mort- 
gage security'. 

8.  The  defendant,  in  order  to  save  the  vessel  from  being  sold 
by  this  court  at  the  instance  of  certain  of  her  mariners  having 
liens  on  the  said  vessel  for  their  wages,  has  been  compelled  to 
pay  the  said  wages,  and  he  claims,  if  necessary,  to  be  entitled 
to  stand  in  the  place  of  snch  mariners  or  to  add  the  amounts  so 
paid  by  him  for  wages  to  the  amount  secured  by  the  said  mort- 
gage, and  to  have  priority  in  reject  thereof  over  the  claim  of 
the  plaintiffs, 
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[Tide] 
Reply, 

1.  The  pla7ntL&  admit  that  64/64th  shares  in  the  said  diip, 
the  "  Two  Ellens,"  were,  on  or  about  the  9th  day  of  Maxth, 
1867,  mortgaged  by  the  said  C  M.,  D.  F.  and  W.  R,  all  of 
Weymoath,  in  the  county  of  Bigby,  Nora  Scotia,  to  the  sud 
G,T. 

2.  Save  as  aforementioned,  all  the  several  ayerments  in  the 
said  answer  contained  are  respectiTely  nntme. 

8.  If  there  was  or  is  any  soch  instrument  of  transfer  ss  i» 
mentioned  in  the  second  article  of  the  said  answer  the  same  bss 
never  been  registered  according  to  the  provisions  of  the  Mercbant 
Shipping  Act,  I654, 

4.  The  said  O.  T.  has  never  been  domiciled  in  or  resided  in 
the  United  Kingdom  and  is  now  resident  in  Nova  Scotia,  aod 
the  registered  owners  of  the  said  vessel  in  the  first  panign|)h 
of  the  said  defence  mentioned  were  always  and  are  domiciled  in 
Kova  Scotia  and  resident  out  of  the  United  Kingdom. 

[Title.] 
Rejoinder, 

The  defendant  joins  issue  upon  the  third  and  fourth  pan* 
graphs  of  the  reply. 


Cl^m. 


No.  13. — ^FaLSE  IltPBISOmCEKT. 

187    .    B.NO. 
In  the  High  Court  of  Justice. 
Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B Plaintiff, 


and 


E.F. 


•  • 


Defendant 


Statement  of  Claim, 

1.  The  pUuntiff  is  a  journeyman  painter.  The  defendant  is 
a  builder,  having  his  building  yard,  and  carrying  on  bnanes  at 

,  and  for  six  months  before  and  up  to  the  21hid  Angoat, 
187  ,  the  plaintiff  was  in  the  defendant's  employment  as  s 
journeyman  painter, 

2.  On  the  said  22nd  August,  187  ,  the  plaintiff  came  to  watt 
as  usual  in  the  defendant's  yard,  at  about  six  oVlock  in  the 
morning. 
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3.  A  few  minntos  after  the  plflintiff  had  so  come  to  work  the 
defendant's  foieman,  X.  T.,  who  was  then  in  the  yard,  called  the 
plaintiff  to  him,  and  aocnsed  the  plaintiff  of  having  on  the  pre- 
Tions  day  stolen  a  qnantity  of  paint,  the  property  of  the  de- 
fendant, from  the  yard.  The  plaintiff  denied  the  charge,  bat 
X  Y.  gave  the  plaintiff  into  the  custody  of  a  constable,  whom 
he  had  preyionsly  sent  for,  npon  a  charge  of  stealing  paint 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff 
was  given  into  custody,  and  authorized  and  assented  to  his  being 
so  given  into  custody ;  and  in  any  case  X.  Y.,  in  giving  him  into 
custody,  was  acting  within  tiie  scope  and  in  the  course  of  his  em- 
ployment as  the  defendant's  foreman,  and  for  the  purposes  of 
the  defendant's  business. 

5.  The  plaintiff  upon  being  so  given  into  custody,  was  taken 
by  the  said  constable  a  considerable  distance  through  variouB 
streets  on  foot,  to  the  police  station,  and  he  was  there  de- 
tained in  a  cell  till  late  in  the  same  afternoon,  when  he  was 
taken  to  the  police  court,  and  the  charge  against  him  was 
heard  before  the  magistrate  then  sitting  there,  and  was  dis- 
missed. 

6.  In  consequence  of  being  so  given  into  custody,  the  plaintiff 
suffered  annoyance  and  disgrace,  and  loss  of  time  and  wages, 
and  loss  of  credit  and  reputation,  and  was  thereby  unable  to 
obtain  any  employment  or  earn  any  wages  for  three  months. 

The  plaintiff  claims  £       *    damages. 
The  plaintiff  proposes  that  this  action  should  be  tried  in 
Jtfiddlesex. 

[Title.] 

Statement  of  Defence, 

1.  The  defendant  denies  that  he  was  present  at  the  time  when  Defence. 
the  plaintiff  was  given  into  custody,  or  that  he  in  any  way 
authorized  or  assented  to  his  being  given  into  custody.  And 
the  said  X.  Y.,  in  giving  the  plaintiff  into  custody,  did  not  act 
within  the  scope  or  in  the  course  of  his  employment  aa  the  def- 
endant's foreman,  or  for  the  purposes  of  the  defendant's  busi- 


2.  At  some  time,  about  five  or  six  o'clock  on  the 

being  the  evening  before  the  plaintiff  was  given  into  custody,  a 
large  quimtity  of ipaint  had  been  feloniously  stolen  by  some  person 
or  persons  from  a  shed  upon  the  defendant's  yard  and  premises. 

3.  At  about  5.30  o'clock  on  the  evening  of  the  the 
plaintiff,  who  had  left  off  work  about  half  an  hour  previously, 
was  seen  coming  out  of  the  shed  when  no  one  else  was  in  it, 
although  his  work  lay  in  a  distant  part  of  the  yard  from,  and  he 
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had  no  bnsineeB  in  or  near,  the  shed.  He  waa  iihen  Been  to  go 
to  the  back  of  a  stack  of  timber  in  another  part  of  the  yanL 
Shortly  afterwards  the  paint  was  found  to  haye  been  Btolen, 
and  it  was  foimd  concealed  at  the  back  of  the  stack  of  timber 
behind  which  the  plaintiff  had  been  seen  to  go. 

4.  On  the  following  morning,  before  the  plaintiff  was  givai 
into  custody,  he  was  asked  by  X.  T.  what  he  had  been  m  the 
shed  and  behind  the  stack  of  timber  for,  and  he  denied  haTing 
been  in  either  place.  X.  Y.  had  reasonable  and  probable  canse 
for  sospecting,  and  did  suspect,  that  the  plaintiff  waa  the  petBoo 
who  had  stolen  the  paint,  and  thereupon  gare  him  into  custody. 

[Title.] 

Bepfy. 

Bepiy.  The  plaintiff  joins  issue  upon  the  defendant's  gtatemeut  of 

defence. 


No,  14. — FORECLOStJKS. 


1876.    W.    No.  672. 

In  the  High  Court  of  Justice. 
Chancery  Division. 

IName  ofJudgeJ] 

Writ  issued  [ 
Between  B.W.        ••        •* 

] 
. .    Plaintiff, 

and 

0.  S.  andJ.B.     .. 

. .    Defendants. 

Statement  of  Claim, 

Claim.  1.  By  an  indenture  dated  the  25th  of  March,  1867,  made 

between  the  defendant  O.  S.  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  the  defendant  O.  S.,  in  consideration  of  tiie  anm 
of  10,0002.  paid  to  him  by  the  plaintiff,  conveyed  to  the  plsintiff 
and  his  heirs  a  farm  containing  898  acres,  situ&te  in  the  parish 
of  B.,  in  the  county  of  D.,  with  all  the  coal  mines,  sesms  of 
coal,  and  other  mines  and  minerals  in  and  under  the  Bane, 
subject  to  a  proviso  for  redemption  of  the  same  premins  oo 
payment  by  the  defendant  0.  S.,  his  heirs,  ezecuton,  admisii- 
tarators,  or  assigns,  to  the  plaintiff,  his  executors,  administntoi^ 
or  assigns,  of  die  sum  of  10,0002.,  with  interest  for  the  same  in 
the  meantime  at  the  rate  of  42.  per  cent  per  annum,  on  tfaeS5th 
day  of  September  then  next 
2.  By  an  indenture  dated  the  Ist  day  of  April,  1867,  made 
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between  the  defendant  0.  S.  of  the  one  part,  and  the  defendant 
J.  *B.  of  the  other  part,  the  defendant  0.  S.  conyeyed  to  the 
defendant  J.  B.  and  his  heirs  the  hereditaments  comprised  in 
the  hereinbefoie-etated  secarity  of  the  pUdntiff,  or  some  parts 
thereof,  subject  to  the  plaintiff's  said  security,  and  subject  to  a 
proriso  for  redemption  of  the  same  premises  on  payment  by  the 
defendant  O.  8.,  his  heirs,  executors,  adminiBtrators,  or  assigns, 
to  the  defendant  J.  B.,  his  executors,  administrators,  or  assigns, 
of  the  sum  of  16,000Z.,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  52.  per  cent  per  annum. 

3.  The  whole  of  the  said  sum  of  10,000{.,  with  an  airear 
of  interest  thereon,  remains  due  to  the  plaintiff  on  his  said 
security. 

The  plaintiff  claims  as  follows  :— 

1.  That  an  account  may  be  taken  of  what  is  due  to  the 

plaintiff  for  principal  money  and  interest  on  his  said 
security,  and  that  the  defendants  may  be  decreed  to 
pay  to  the  plaintiff  what  shall  be  found  due  to  him  on 
taking  such  account,  together  with  his  costs  of  this 
action,  by  a  4fty  to  be  appointed  by  the  court,  the 
plaintiff  being  ready  and  willing,  and  hereby  offering, 
upon  being  paid  his  principal  money,  interest,  and 
costs,  at  such  appointed  time,  to  oouTey  the  said  mort- 
gaged premises  as  the  court  shall  direct 

2.  That  in  default  of  such  payment  the  defendants  may  be 

foreclosed  of  the  equity  of  redemption  in  the  mortgaged 
premises. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


1876.    W.672. 
In  the  High  Court  of  Justice. 

Chanceiy  Dirision. 

[ydme  of  Judge."] 

Between  B.W.         / ••    Plaintiff, 

and 

0.  S.  and  J.  B Defendants, 

(by  original  action,) 

And  between  the  said  0.  S.  •  *        •  •    Plaintiff, 

and 
The  said  B.  W.  and  J.  B.,  and  J.  W.    Defendants, 
(by  counter-claim). 
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The  Defence  and  Counter-claim  of  the  above* 

named  O.  S, 

J^fteoct.  I,  This  defendant  does  not  admit  that  the  contents  of  the 

indenture  of  the  26th  day  of  March,  1867,  in  the  plaintiff's 
statement  of  compUunt  mentioned,  are  correctly  stated  therein. 

2.  The  indenture  of  the  let  day  of  April,  1867,  in  the  state- 
ment of  claim  mentioned,  was  not  a  security  for  the  som  of 
15,00OZ.  and  interest  at  bl,  per  cent  per  annnm,  bnt  for  the  som 
of  14,000Z.  only,  with  interest  at  the  rate  of  4Z.  10«.  per  cent, 
per  annnm. 

3.  This  defendant  submits  that  under  the  circumstances  in  his 
counter-claim  mentioned,  the  said  indentures  of  the  25th  day  of 
March,  1867,  and  the  1st  day  of  April,  1867,  did  not  create  any 
effectual  security  upon  the  mines  and  minerals  in  and  under 
the  lands  in  the  same  indentures  comprised,  and  that  the  sanae 
mines  and  minerals  ought  to  be  treated  as  excepted  out  of  tho 
said  securitieB. 

Orantor-  And  by  way  of  counter-claim  this  defendant  states  asfoUows: — 

i.  At  the  time  of  the  execution  of  the  indenture  next 
hereinafter  stated,  J.  C.  A.  was  seised  m  fee  single 
in  possession  of  the  lands  described  in  the  said  inden- 
ture^ and  the  mines  and  minerals  in  and  under  the 
same. 
2.  By  indenture  dated  the  24th  of  March,  1860,  made 
between  the  said  J.  C.  A.  of  the  first  part,  £.  his 
wife,  then  E.  S.,  spinster,  of  the  second  part,  and  this 
defendant  and  tho  aboye-named  J.  W.  of  the  third 
part,  being  a  settlement  made  in  contemplation  of  the 
marriage,  shortly  after  solemnized,  between  the  said 
J.  C.  A.  and  his  said  wife,  the  said  J.  C.  A.  granted  to 
this  defendant  and  the  said  J.  W.  and  their  heirs^  all 
the  coal  mines,  beds  of  coal,  and  other  the  mines  and 
minerals  under  the  said  lands,  with  snch  powers  and 
privileges  as  in  the  now-stating  indenture  mentioned, 
for  the  purpose  of  winning,  working,  and  getting  the 
same  mines  and  minerals,  to  hold  the  same  premises 
to  this  defendant  and  the  saiS  J.  W.  and  their  heirs  to 
the  use  of  the  said  J.  C.  A.,  his  heirs  and  assigns,  till 
the  solemnization  of  the  said  marriage,  and  after  the 
solemnization  thereof  to  the  use  of  this  defendant  and 
the  said  J.  W.,  their  executors  and  administrators,  for 
the  term  of  600  years,  from  the  day  of  the  date  of  the 
now-statmg  indenture,  upon  the  trusts  therein  men- 
tioned, being  trusts  for  tho  benefit  of  the  said  J.  C.  A., 
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and  his  ivife  and  the  children  of  their  marriage,  and 
from  and  after  the  expiration  or  other  determination 
of  the  Baad  term  of  600  jean,  and  in  the  meantime 
subject  thereto,  to  the  use  of  the  said  J.  C.  A.,  hiB 
heirs  and  assigns  for  erer. 

3.  By  indenture  dated  the  12th  of  May,  1860,  made  between 

the  said  J.  C.  A.  of  the  one  part,  and  W.  N.  of  the 
other  part,  the  said  J.  C.  A.  granted  to  the  said  W.  N. 
and  his  heirs  the  said  lands,  except  the  coal  mines, 
beds  of  coal,  and  other  mines  and  minerals  thereunder, 
to  hold  the  same  premises  nnto  and  to  the  nae  of  the 
said  W.  N.,  his  heirs  and  assigns  for  ever,  by  way  of 
mortgage,  for  socnring  the  payment  to  the  said  W.  K., 
his  executors,  administrators,  ot  assigns,  of  the  sum  of 
26,0002.,  with  interest  as  therein  mentioned. 

4.  On  the  14th  of  January,  1864,  the  said  J.  C.  A.  was 

adjudicated  a  bankrupt,  and  shortly  afterwards  J.  L. 
was  iq>pointed  creditor's  assignee  of  his  estate. 

B.  Some  time  after  the  said  bankruptcy,  the  said  W.  N., 
under  a  power  of  sale  iu  his  said  mortgage  deed,  con- 
tracted with  this  defendant  for  the  absolute  sale  to 
this  defendant  of  the  property  comprised  in  his  said 
security  for  an  estate  in  fee  simple  in  possession,  free 
from  incumbrances,  for^^the  sum  of  26,0002.,  and  the 
said  J.  L.,  as  such  assignee  as  aforesaid,  agreed  to  join 
in  the  couTeyanoe  to  this  defendant  lor  the  purpose  of 
signifying  his  assent  to  such  sale. 

6.  By  indenture  dated  the  1st  of  September,  1866,  made 
between  the  said  W.  N.  of  the  first  part,  the  said  J.  L. 
of  the  second  part,  the  said  J.  C.  A.  of  the  third  part, 
and  this  defendant  of  the  fourth  part,  reciting  the  said 
agreement  for  sale,  and  reciting  that  the  said  J.  L., 
being  satisfied  that  the  said  sum  of  26,0002.  was  a 
proper  price,  had,  with  the  sanction  of  the  Court  of 
Bankruptcy,  agreed  to  confirm  the  said  sale,  it  was 
witnessed  that  in  consideration  of  the  sum  of  26,000/., 
with  the  privity  and  approbation  of  the  said  J.  L.,  paid 
by  this  defendant  to  the  said  W.  N.,  he  the  said  W.  N. 
granted,  and  the  said  J.  C.  A.  ratified  and  confirmed 
to  this  defendant  and  his  heirs,  all  the  hereditaments 
comprised  in  the  said  security  of  the  12th  day  of  May, 
1860,  with  their  rights,  members,  and  appurtenances, 
and  all  the  estate,  right,  title,  and  interest  of  them, 
the  said  W.  N.  and  J.  C.  A.  therein,  to  hold  the  same 
premises  unto  and  to  the  use  of  this  defendant,  his 
heirs  and  assigns  for  ever. 
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7.  The  sale  to  this  defendant  was  not  intended  to  indode 

anvthing  not  indnded  in  the  aecnrity  of  the  12th  of 
May,  I860,  and  the  said  J.  L.  only  ooncorred  therein 
to  signify  his  approral  of  the  said  sale,  and  did  not 
parport  to  convey  any  estate  vested  in  him ;  and  the 
lastly  hereinhef oie-fltated  indentnre  did  not  vest  in  this 
defendant  any  estate  in  the  said  mines  and  minerals. 

8.  The  plaintiff  and  the  defendant  J.  B.  respedivdy  had 

before  they  advanced  to  this  defendant  the  moneys  lent 
<  by  them  on  their  securities  in  the  plaintiff's  claim  men- 
tioned, f  nil  notice  that  the  mines  and  minerals  under 
the  said  lands  did  not  bdong  to  this  defendant  This 
fact  appeared  on  the  abstracts  of  title  delivered  to  them 
before  the  preparation  of  their  said  securities.  A 
valoation  of  the  property  made  by  a  sorveyor  was  for- 
.  nished  to  them  respectively  on  behalf  of  tins  defendant 
before  they  agreed  to  advance  their  money  on  their  said 
securities;  but  although  the  said  lands  are  in  a  minersl 
district,  the  mines  and  minerals  were  omitted  from  sndi 
valuation,  and  they  respectively  knew  at  the  time  of 
taking  their  said  securities  Uiat  the  same  did  not  include 
any  interest  in  the  mines  and  minerals. 

9.  At  the  time  when  the  securities  of  the  plaintiff  and  the 

defendant  J.  B.  were  respectively  executed,  the  plain- 
tiff and  the  defendant  J.  B.  re^ectively  had  notice  of 
the  said  indenture  of  settlement  of  the  24th  day  of 
March,  1860. 

10.  At  the  time  when  the  plaintiff's  security  was  executed, 

the  mines  and  minerals  under  the  said  lands^  with  such 
powers  and  privileges  as  aforesaid,  were  vested  in  this 
defendant  and  the  said  J.  W.  for  the  residue  of  the  said 
term  of  500  years,  and  subject  to  the  said  tenn,  the 
inheritance  in  the  same  mines,  minerals,  powers  and 
privileges  was  vested  in  the  said  J.  L.  as  such  asngnee 
as  aforesaid. 

11.  The  said  security  to  the  plaintiff  was  by  mistake  firamed 

so  as  to  purport  to  include  the  mines  and  minersls 
under  the  said  lands,  and  by  virtue  thereof  the  legal 
estate  in  moiety  of  the  said  mines  and  minerals  became 
and  now  is  vested  in  the  plaintiff  for  the  lesidne  of  the 
said  term  of  600  years. 
The  defendant  O.  S.  claims  as  follows : 
1.  That  it  may  be  declared  that  neither  the  plaintiff  nor 
Uie  defendant  J.  B.  has  any  charge  or  lien  upon  that 
one  undivided  moiety,  which  in  manner  aforesaid 
became  vested  in  the  plamtiff  tot  the  residue  of  the 
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said  term  of  600  yean,  of  and  in  the  mines  and 
minerals  in  and  under  the  lands  mentioned  in  the 
plaintift's  said  secnrity. 

2.  That  it  may  be  declared  that  the  said  mines  and  minerals, 

rights  and  privileges  which  by  the  said  indenture  of 
settlement  were  vested  in  the  defendant  0.  S.  and  the 
said  J.  W.  for  the  said  term  of  600  years,  npon  tmst  as 
therein  mentioned,  onght  to  be  so  conveyed  and  assured 
as  that  the  same  may  become  vested  in  the  defendant 
O.  S.  and  the  said  J.  W.  for  all  the  residno  of  the 
said  term  npon  the  tmsts  of  the  said  settlement 

3.  That  the  said  R.  W.  and  J.  W.  may  be  decreed  to  cxe- 

cnte  all  sach  assurances  as  may  be  necessary  for  giving 
effect  to  the  declaration  secondly  hereinbefore  prayed. 

4.  To  have  such  further  or  other  relief  as  the  nature  of  the 

case  may  require. 


1876.    W.  672. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Name  of  Judged 

Between  R.W.        Plaintiff, 

and 

O.  S.  andJ.B •    Defendants, 

(by  original  action,) 
And  between  the  said  O.  S.  • .        •  •    Plaintiff, 

and 
The  said  B.  W.,  and  J.  B.  and  J.  W.    •  •    Defendants, 
(by  counter-claim). 

The  Reply  of  the  Plaintiff  R.  W. 

1.  The  plaintiff  joins  issue  with  the  defendants  npon  their  Seply. 
several  defences,  and  in  reply  to  the  statements  alleged  by  the 
defendant  0.  S.,  by  way  of  counter-claim,  the  plaintiff  says  as 
follows : 

1.  The  plaintiff  does  not  admit  the  execution  of  any  such 

indenture  as  is  stated  in  the  said  counter-claim  to  bear 
date  the  24th  of  March,  1860. 

2.  The  plaintiff  does  not  admit  that  the  indenture  of  the 

12th  of  May,  1860,  is  stated  correctly  in  the  statement 
of  claim. 

3.  When  the  defendant  O.  S.  in  the  year  1866  applied  to 

the  plaintiff  to  advance  him  the  sum  of  10,0002.,  he 
offered  to  the  plaintiff  as  a  security  the  lands  which 
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were  afterwards  comprised  in  the  indenture  of  the  25th 
of  March,  1867,  indnding  the  mines  and  minerals 
which  he  now  alleges  were  not  to  form  part  of  the 
secnrity,  and  the  plaintiff  agreed  to  lend  the  sud  som 
npon  the  secnrity  of  the  said  lands,  including  snch 
mines  and  minerals.  I>nring  the  negotiation  for  the 
said  loan  a  valnation  of  the  property  to  he  indaded  in 
the  mortgage  was  deliyered  to  the  plaintiff  on  behalf 
of  the  said  defendant  Snch  yalnation  indnded  the 
mines  and  minerals;  and  the  plaintiff  consented  to 
make  the  loan  on  the  faith  of  snch  yalnaticm.  The 
plaintiff  did  not  know  when  he  took  his  security  that 
it  did  not  inclnde  any  interest  in  the  said  mines  and 
minerals ;  on  the  oontraiy,  he  belicTed  that  the  entirety 
of  snch  mines  and  minerals  was  to  be  included  therein. 

4.  The  plaintiff  does  not  admit  the  contents  of  the  inden- 
ture of  the  1st  of  September,  18G6,  to  be  as  alleged,  or 
that  it  was  so  framed  as  not  to  include  the  said  mines 
and  minerals,  or  that  it  was  not  intended  to  indnde 
anything  not  included  in  the  security  of  the  12th  at 
May,  1860,  or  that  J.  L.  in  the  counteiMsIaim  named 
only  concurred  therein  to  signify  his  approval  of  the 
said  sale,  and  did  not  purport  to  convey  any  estate 
vested  in  him. 

6.  Save  so  far  as  the  plaintiff's  solidtor  may  have  had 
notice  by  means  of  the  abstract  of  title  that  the  mines 
and  minerals  under  the  said  lands  did  not  belong  to  the 
defendant  0.  8.,  the  plaintiff  had  not  any  notice 
thereof,  and  he  does  not  admit  that  it  appeared  from 
the  abstract  of  titie  that  such  was  the  case.  The 
mines  were  not  omitted  from  any  valuation  ddivered 
to  the  plaintiff  as  mentioned  in  the  oonnter-daim. 

6.  The  plaintiff  admits  that  when  he  took  his  secniitjr  he 

was  aware  that  there  was  indorsed  on  the  deed  by  which 
the  said  lands  were  conveyed  by  J.  C.  A.  in  the 
counter-claim  named  a  notice  of  a  settlement  of  24th 
March,  1860,  but  he  had  no  further  or  other  notice 
thereof,  and  though  his  solidtor  inquired  after  soch 
settiement  none  was  ever  produced. 

7.  The  plaintiff  submits  that  if  it  shall  appear  that  no 

further  interest  in  the  said  mines  and  minerals  was 
conveyed  to  him  by  his  said  security  than  one  un- 
divided moiety  of  a  term  of  500  years  therein,  as 
alleged  by  the  said  oounter-daim,  such  interest  is 
effectually  included  in  the  plaintiff's  said  security,  and 
that  he  is  entitied  to  foredoso  the  same. 
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No,  15, — Fraud. 

187     .    B.No. 
In  the  High  Conrt  of  Justice. 
Division. 

Writ  issned  3rd  August,  1876. 

Between  A.  B Plaintiff, 

and 
£.F.        Defendant. 

Statement  of  Claim* 

1.  In  or  about  March,  1875,  the  defendant  caused  to  CUOm. 
be  inserted  in  the  Daily  Telegraph  newspaper  an  adrertisement, 

in  which  he  offered  for  sale  the  lease,  fixtores,  fittings,  goodwill, 
and  stock-in-tzade  of  a  baker's  shop  and  business,  and  described 
the  same  as  an  increasing  business,  and  doing  12  sacks  a  week. 
The  adTertisement  directed  application  for  particulars  to  be 
made  to  X.  T. 

2.  The  plaintiff  having  seen  the  advertisement  applied  to 
X  T.,  who  placed  him  in  communication  with  the  defendant, 
and  negotiations  ensued  between  the  plaintiff  and  the  defendant 
for  the  sale  to  the  plaintiff  of  the  defendant's  bakeiy  at 

with  the  lease,  fixtures,  fittings,  stock-in-trade,  and  goodwill. 

3.  In  the  course  of  these  negotiations  the  defendant  repeatedly 
stated  to  the  plaintiff  that  the  business  was  a  steadily-increasing 
business,  and  that  it  was  a  business  of  more  than  12  sacks  a 
week. 

4.  On  the  5th  of  April,  1876,  the  plaintiffi  believing  the  said 
statements  of  the  defendant  to  be  true,  agreed  to  purchase  the 
said  premises  from  the  defendant  for  500/.,  and  paid  to  him  a 
deposit  of  2001.  in  respect  of  the  purchase. 

5i  On  the  15th  April  the  purchase  was  completed,  an  assign- 
ment of  the  lease  executed,  and  the  balance  of  the  purchase- 
money  paid.  On  the  same  day  the  plaintiff  entered  into  pos- 
fenion. 

6.  The  plaintiff  soon  afterwards  discovered  that  at  the  time 
of  the  negotiations  for  the  said  purchase  by  him  and  of  the  said 
agreement,  and  of  the  completion  thereof,  the  said  business  was 
and  had  long  been  a  declining  business ;  and  at  each  of  those 
times,  and  for  a  long  time  before,  it  had  never  been  a  business 
of  more  than  8  sacks  a  week.  And  the  said  premises  were  not 
of  the  value  of  5002.,  or  of  any  saleable  value  whatever. 

7.  The  defendant  made  the  false  representations  hereinbefore 
mentioned,  well  knowing  them  to  be  false,  and  fraudulently. 
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with  the  intention  of  inducing  the  plaintiff  to  make  the  add 
porchase  on  the  faith  of  them. 
The  plaintiff  claims  £  damages. 


[Title.] 

Statement  of  Defence. 

Defence.  1.  The  defendant  sajs  that  at  the  time  when  he  made  Uie 

representations  mentioned  in  the  third  paragraph  of  the  state- 
ment of  claim  and  threaghoot  the  whole  of  the  transactioDs 
between  the  plaintiff  and  defendant,  and  down  to  the  com- 
pletion of  the  pnrch|ise  and  the  relinqnishment  by  the  defendant 
of  the  said  shop  and  business  to  the  plaintiff,  the  said  bosmen 
was  an  increasing  bnsiness,  and  was  a  business  of  orer  12  sai^ 
a  week.  And  the  defendant  denies  the  allegations  of  the  sixth 
paragraph  of  the  statement  of  claim. 

2.  The  defendant  repeatedly  daring  the  negotiations  told  the 
plaintiff  that  he  most  not  act  upon  any  statement  or  represen- 
tation of  his,  bnt  mnst  ascertain  for  himself  the  extent  and 
yalne  of  the  said  business.  And  the  defendant  handed  to  the 
plaintiff  for  this  purpose  the  whole  of  his  books,  showing  fallr 
and  truthfully  all  the  details  of  the  said  business,  and  from 
which  the  nature,  extent,  and  yalue  therepf  could- be  fully  seen, 
and  those  books  were  examined  for  that  purpose  by  the  plaintiff, 
and  by  an  accountant  on  his  behalf.  And  the  plaintiff  made 
the  purchase  in  reliance  upon  his  own  judgment,  and  the  result 
of  his  own  inquiries  and  inrestigations,  and  not  upon  any  state- 
ment or  representation  whatever  of  the  defendant 

[Title.] 

Beply, 

nepiy.  The  plaintiff  joins  issue  upon  the  defendant's  statement  of 

defence. 


No.  16. — GUABAKTEE. 

187   .   B.Ko.  . 
In  the  High  Court  of  Justice. 
Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B.  and  CD.  •  •        ••    Plaintiff^ 

and 
£.  F.  and  G.  H.  •  •        . ,    Defendants. 
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Statement  of  Claim, 

1.  The  plaintiffs  are  brewers,  canying  on  their  business  at  Claim. 

under  the  firm  of  X.  Y.  &  Co. 

2.  In  the  month  of  March,  1872,  M.  N.  was  desixons  of 
entering  into  the  employment  of  the  plaintiffs  as  a  trareller  and 
collector,  and  it  was  agreed  between  the  plaintiffs  and  the  de- 
fendants and  M.  N.,  that  the  plaintiffs  should  employ  M.  N. 
npon  the  defendant  entering  into  the  guarantee  hereinafter 
mentioned. 

3.  An  agreement  in  writing  was  accordingly  made  and 
entered  into,  on  or  about  the  30th  March,  1872,  between  the 
plaintifEs  and  the  defendant,  whereby  in  consideration  that  the 
plaintiffs  would  employ  M.*  K.  as  their  collector,  the  defendant 
agreed  that  he  would  be  answerable  for  the  due  accounting  by 
M.  N.  to  the  plaintiffs  for  and  the  due  payment  oyer  by  him  to 
the  plaintiffs  of  all  moneys  which  he  should  xeceiTe  on  their 
behalf  as  their  collector. 

4.  The  plaintiffs  employed  M.  K.  as  their  collector  accord- 
ingly, and  he  entered  upon  the  duties  of  such  employment,  and 
continued  therein  down  to  the  31st  of  December,  1873. 

6.  At  Tarious  times  between  the  29th  of  September  and  the 
S5th  of  December,  1873,  M.  N.  recei?ed  on  behalf  of  the  plain- 
tiffs,  and  as  their  collector,  sums  of  money  from  debtors  of  the 
plaintiffs,  amounting  in  the  whole  to  the  sum  of  960/. ;  and  of 
this  amount  M.  N.  neglected  to  account  for  or  pay  over  to  the 
plaintiffs  sums  amounting  in  the  whole  to  227Z.,  and  appro- 
priated the  last-mentioned  sums  to  his  own  use. 

6.  The  defendant  has  not  paid  the  last-mentioned  sums,  or 
any  part  thereof,  to  the  plaintiffs. 

The  plaintiffis  claim  :— 


No.  17. — Interest  Suit  (Probate), 

187    .    B.No.    . 
In  the  High  Court  of  Justice. 
Probate  Dirision. 

Between  A.  B Phiintiff, 

and  • 
C.  D ••    Defendant 

Statement  of  Claim. 

1.  M.  K.,  late  of  No.  High  Street,  Putney,  in  the  county  Claim. 

of  Surrey,  grocer,  deceased,  died  on  or  about  the  day  of 
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,  at  No.  1,  High  Street,  Patney,  aforesaid,  a  widower, 
withoat  child,  parent,  brother  or  dfiter,  nnde  or  annt,  nephev 
or  niece. 

2.  The  plaintifE  is  the  oonsin-german,  and  one  of  the  next  of 
kin  of  the  deceased. 

OThe  pUiintiff  claims: — 

That  the  court  decree  to  him  a  grant  of  letters  of  adniims- 
tration  of  the  personal  estate  and  effects  of  the  said 
deceased  as  his  lawful  consin-german,  and  one  of  his  nest 
of  kin. 

[Title.] 

Defence. 

Defttioe.  1.  The  defendant  admits  that  M.  N.  died  a  widower,  withont 

child,  parent,  brother  or  sister,  nude  or  aunt,  or  niece,  but  he 
denies  that  he  died  without  nephew. 

2.  The  deceased  had  a  brother  named  G.  B.,  who  died  in  his 
lifetime. 

3.  G.  B.  was  married  to  E.  H.  in  the  parish  church  of 

in  the  county  of  on  the  day  of  and  had  issue 

of  such  marriage  the  defendant,  who  was  bom  in  the  month  of 
and  is  the  nephew  and  next  of  kin  of  the  deceased. 

The  defendant  therefore  claims :« 

That  the  court  pronounce  that  he  is  the  nephew  and  next  of 
kin  of  the  deceased,  and  as  such  entitled  to  a  grant  of 
letters  of  administration  of  the  personal  estate  and  effects 
of  t^e  deceased* 

[Title.] 

Reply. 

Reply.  1.  The  pUdntiff  denies  that  G.  B.  was  married  to  E.  H. 

2.  He  also  denies  that  the  defendant  is  the  issue  of  socfa 
marriage. 


No.  18. — ^Landlord  and  Tbnakt. 

•  #  •  •  •  •  • 

In  the  High  Court  of  Justice.                           187  •    B.  No. 
Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B.      ••        ..        ..        ..    Plaintiff, 

and 
CD •    Defendant 


KECESSASItfS  FOB  SHIP.  335 

Statement  of  Claim. 

1.  On  the  day  of  the  phimtiff,  hy  deed,  let  to  the  Claim, 
defendant  a  house  and  premises,  No.  5^,  Street,  in  the 

city  of  London,  for  a  term  of  21  years  from  the  day  of 

,  at  the  yearly  rent  of  120Z.,  payahle  quarterly. 

2.  By  the  said  deed  the  defendant  corenanted  to  keep  the  said 
house  and  premises  in  good  and  tenan table  repair. 

8.  The  said  deed  also  contained  a  clause  of  re-entry,  entitling 
the  plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case 
the  rent  thereby  resenred,  whether  demanded  or  not,  should  be 
in  srrear  for  21  days,  or  in  case  the  defendant  should  make 
default  in  the  performance  of  any  coTenant  upon  his  part  to  be 
performed. 

4.  On  the  24th  June,  187  ,  a  quarter's  rent  became  due,  and 
on  the  29th  of  September,  187  ,  another  quarter's  rent  became 
due;  on  the  21st  October,  187  ,  both  had  been  in  azrear  for 
21  days,  and  both  are  still  due. 

5.  On  the  same  21st  October,  187  ,  the  house  and  premises 
were  not  and  are  not  now  in  good  or  tenantable  repair,  and  it 
would  require  the  expenditure  of  a  large  sum  of  money  to 
reinstate  the  same  in  good  and  tenantable  repair,  and  the 
plain tiflPs  rerersion  is  much  depreciated  in  value. 

The  plaintiS  daims:— 

1.  Possession  of  the  said  house  and  premises. 

2.  £  for  anears  of  rent. 

d.  £  damages  for  the  defendant's  breach  of  his  cove- 

nant to  repair. 
4.  £  for  the  occupation  of  the  house  and  premises 

from  the  2dth  of  September,  187    ,  to  the  day  of  re- 
covering  possession. 
The  plaintiff  proposes  that  this  action  should  be  tried  in 
London. 


No.  19.— Kegessabies  fob  Ship. 

187  .    B.  No. 
In  the  High  Court  of  Justice. 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  «*  ENTERPRISE." 

Between  A.  B.  and  C.  D.         ••        ••    Plaintiffs^ 

and 
E.  F.  and  G.  11.         ••        ••    Defendants. 


336  AFP£ia>IX  OF  FO&MS  (c). 

Statement  of  Claim. 

Claim.  1.  The  plaintiffs  were  at  the  time  bereinafter  stated  and  are 

engineers  and  ironfoonders,  carrying  <m  bosiness  at  lirexpool, 
in  the  oonntj  of  Lancaster. 

2.  In  the  month  of  Jannaij,  1872,  idiiUt  the  aboTe-nimed 
steamship  *'  Enterprise/'  belonging  to  the  port  of  London,  wis 
in  the  port  of  Lireipool,  the  plaintiffs,  having  zeceiTed  orders 
from  the  master  in  that  behalf,  executed  certain  necessirj  woik 
to  her  and  supplied  her  with  certain  necessaiy  stores  sod 
materials,  and  caused  her  to  be  supplied  upon  their  credit  with 
certain  necessary  work,  labour,  materials,  and  necessaries,  tnd 
thereby  supplied  the  said  ship  with  necessaries  within  the  mem- 
ing  of  the  fifth  section  of  the  Admiralty  Court  Act,  1861. 

3.  There  is  due  to  the  plaintiffis  in  respect  of  such  sopply  of 
necessaries  to  the  said  ship  the  snm  of  677Z.  2s.  6J.,  and  the 
plaintiffs  cannot  obtain  payment  thereof  without  the  sswirtswy 
of  the  court 

The  plaintiffs  claim : — 

1.  Judgment  pronouncing  for  the  claim  of  the  plaintifEs: 

2.  The  condemnation  of  the  defendants  and  tiieir  bsil 

therein,  with  costs : 

3.  A  reference,  if  necessary,  of  the  claim  of  the  plaintiffs 

to  the  registrar,  assisted  by  assessors,  to  report  the 
amount  thereof : 

4.  Such  further  relief  as  the  nature  of  the  case  requins. 


[Titie.] 

Defence. 

1.  The  defendants  deny  the  allegations  contained  in  the  third 
paragraph  of  the  statement  of  claim. 

2.  The  defendants  admit  that  the  plaintifb  executed  certain 
wcnrk  to  the  said  ship,  and  supplied  her  with  certain  material^ 
but  they  say,  that  a  porticm  of  the  work  so  executed  was  ezee«ted 
badly  and  insufficiently,  and  of  the  materials  so  supplied,  some 
were  bad  and  insufficient,  and  a  portion  of  the  work  in  the 
claim  mentioned  was  done  in  and  aboat  altering  and  endesToar- 
ing  to  make  good  such  bad  and  insufficient  work  and  niatnials. 
The  defendant  has  pidd  in  respect  of  the  work  and  materials  in 
the  claim  mentioned  the  sum  of  d56Z.  17<.  9^  and  the  nid  anm 
is  sufficient  to  satisfy  the  claims  of  the  plaintiffs. 

3.  The  defendants  deny  the  allegationB  contained  la  the 
second  paragraph  of  the  dalm  so  far  as  they  relate  to  any  daim 
beyond  the  said  snm  of  3562. 17«.  9i2.,  and  say  thai  if  the  plain- 


NEGLI6EKCE.  337 

tiffs  did  execute  anv  work  or  did  supply  aoj  materials  other  than 
the  work  and  materials  mentioned  in  the  second  paragraph  of  this 
defence,  such  work  was  not  necessary  work,  and  sncb  materials 
were  not  necessary  materials,  within  the  meaning  of  the  fifth 
section  of  Admiralty  Court  Act,  1861,  and  were  not  supplied  in 
such  circumstances  as  to  render  the  defendants  liable  to  pay  for 
the  same. 

[Title.] 

Reply, 

I.  The  defendants  join  issue  upon  the  statement  of  defence.    Reply. 


No.  20.— Negligence. 

In  the  High  Court  of  Justice.  187    .    B.  No. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B FlaintifF, 

and 
E.  F Defendant 

Statement  of  Claim, 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at  .  Claim. 
The  defendant  is  a  soap  and  candle  manufacturer,  of 

2.  On  the  23rd  May,  1875,  the  plaintiff  was  walking  eastward 
along  the  south  side  of  Fleet  Street,  in  the  city  of  London,  at 
about  thre?  o'clock  in  the  afternoon.    He  was  obliged  to  cross 

Street,  which  is  a- street  running  into  Fleet  Street  at 
right  angles  on  the  south  side.  While  he  was  crossing  this  street, 
and  just  before  he  could  reach  the  foot  pavement  on  the  further 
side  thereof,  a  two-horse  van  of  the  defendant's,  under  the  charge 
and  control  of  the  defendant's  servants,  was  negligently,  sud- 
denly, and  without  any  warning,  turned  at  a  rapid  and  dangerous 
pace  out  of  Fleet  Street  into  Street    The  pole  of  the 

van  struck  the  plaintiff  and  knocked  him  down,  and  he  was  much 
trampled  by  the  horses. 

8.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left  arm 
was  broken,  and  he  was  bruised  and  injured  on  the  side  and  back, 
as  well  as  internally,  and  inconsequence  thereof  the  plaintiff  was 
for  four  months  ill  and  in  suffering,  and  unable  to  attend  to  his 
hnmnessy  and  incurred  heavy  medical  and  other  expenses,  and 
sustained  great  loss  of  business  and  profits. 

The  plaintiff  claims  £  damages. 

L.F.  Q 
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[Title.] 

Statement  of  Defence, 

Defence.  1.  The  defendant  denies  that  the  ran  was  the  defendint's 

van,  or  that  it  was  onder  the  charge  or  control  of  the  defendut^s 
senrant.    The  van  belonged  to  Mr.  John  Smith,  of  .  a 

carman  and  contractor  employed  hy  the  defendant  to  cany  and 
delirer  goods  for  him ;  and  the  persons  nnder  whose  charge  and 
control  the  said  van  was,  were  the  servants  of  the  said  Mr.  John 
Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  turned  out 
of  Fleet  Street,  either  negligently,  suddenly,  or  without  waraing 
or  at  a  rapid  or  dangerous  pace. 

3.  The  defendant  says,  that  the  plaintiff  might,  and  could  by 
the  exercise  of  reasonable  care  and  diligence,  have  seen  the  ran 
approaching  him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third 
paragraph  of  the  statement  of  claim. 

[Title.} 

Kepiy.  The  plaintiff  joins  issue  upon  the  defendant's  statement  of 

defence. 


No.  21. — ^Possession  of  Ship. 

[187  .    B.Ka 
In  the  High  Court  of  Justice. 
Admiralty  Diviaon. 

Writ  issued  [  ]. 

THE  "LADY  OF  THE  LAKE.*' 

Between  A.  B Plaintiff, 

and 
E.F Defendant 

Statement  of  Claim. 

Claim.  1.  On  or  about  the  15th  of  July,  1868,  an  agreement  wai 

entered  into  between  the  plaintiff  and  J.  D.,  who  was  then  the 
sole  owner  of  the  above-named  barque  *<Lady  of  the  Jjike,* 
whereby  J.  D.  agreed  to  sell,  and  the  plaintiff  agreed  to  puicbaa^ 
32-64th  parts  or  shares  of  the  vessel  for  the  asm  of  600^ 
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payment  SOOL  m  cash,  and  the  remainder  bj  purchaser's  accept- 
ances at  tbree  and  six  months  date,  and  it  was  thereby  agreed 
that  the  plaintiff  was  to  be  commander  of  the  vesseL 

2.  The  plaintiff  accordingly  paid  to  J.  D.  the  snm  of  8001, 
and  gare  him  his  (the  plaintiff's)  acceptances  at  three  and  six 
montha  date  for  the  residue  of  the  said  pnrchase-money,  and 
J.  D.  by  bill  of  sale  transferred  32-64th  parts  or  shares  in  the 
Tcssel  to  the  plaintiff,  which  bill  of  sale  was  dnly  registered  on 
the  ISth  of  Joly,  186S ;  the  plaintiff  has  since  been  and  still  is 
the  registered  owner  of  sach  d2-64th  shares. 

3.  The  Teasel  then  sailed  onder  the  plaintiff*s  coounand  on  a 
Toyage  from  Sunderland  to  the  Brazils  and  other  ports,  and  then 
on  a  homeward  Toyage  to  Liverpool,  Where  she  arrived  on  the 
18th  of  Jane,  1869,  and  having  there  discharged  her  homeward 
caigo  abe  sailed  thence  under  the  plaintiff's  command  with  a 
cargo  to  the  Tyne,  and  thence  to  Sunderland,  at  which  port  she 
arrived  on  the  9th  of  August,  1869. 

4.  The  plaintiff  then  made  several  ineffectual  applications  to 
J.  D.  with  a  view  to  obtaining  another  charter  for  the  said 
vessel,  and  after  she  had  been  lying  idle  for  a  considerable  time, 
the  plaintiff  on  or  about  the  16th  of  September,  1869,  obtained 
an  advantageous  charter  for  her  to  proceed  to  Barcelona  with  a 
cargo  of  coals,  and  with  a  view  to  enabling  her  to  execute  such 
charter  the  plaintiff  paid  the  dock  dues,  and  moved  the  vessel 
into  a  alipway  in  order  that  her  bottom  might  be  cleaned,  but 
mi  or  about  the  17th  of  September,  whilst  the  vessel  was  on  the 
shore  adjoining  the  slipway,  the  defendant,  to  whom  the  said  J.  D. 
had  in  the  meantime  transferred  hia  32-64th  parts,  forcibly  took 
the  vessel  out  of  the  possession  of  the  phiintiff,  and  refused  and 
still  refoMS  to  allow  the  plaintiff  to  take  the  vessel  on  her  said 
voyage  to  Barcelona,  and  by  reaaon  thereof  heavy  loss  is  being 
occasioned  to  the  plaintiff. 

The  plaintiff  claims : — 

1.  Judgment  giving  possession  of  the  vessel  "  Lady  of  the 

Lake"  to  the  plaintiff : 

2.  The  condemnation  of  the  defendant  in  costs  of  suit,  and 

in  all  losses  and  damages  occasioned  by  the  defendant 
to  the  plaintiff: 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 

Defence, 

1.  The  defendants  say  that  the  acceptances  in  the  second  Defence, 
paragraph  of  the  claim  mentioned  were  respectively  dishonoured 
by  the  plaintiff,  and  have  never  yet  been  paid  by  him. 

<l2 
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2.  It  was  agl-eed  between  the  pbuB^  and  J.  D.  thil  J.  D. 
abonld  act,  and  he  has  sinoe  mlwajs  acted,  as  sbip^  hnsband  of 
the  *'  Lady  of  the  Lake." 

3.  On  the  31st  of  Angnst,  1869,  J.  D.  sold  to  the  defendant, 
for  the  sum  of  4002^  and  bj  bill  of  sale  dolj  execoted,  tians- 
ferred  to  him  his  32-64th  shatea,  and  the  bill  of  sale  was  dulr 
registered  on  the  14th  of  September  following. 

4.  After  the  **  Ladj  of  the  Lake"  had  arrived  at  Sonderiand, 
and  after  the  defendant  had  pnrchaaed  from  J.  D.  his  32-64th 
shares  of  the  **  Ladj  of  the  Lake,"  the  defendant  placed  the 
▼essel  in  the  custody  and  possession  of  a  shipkeeper.  The 
plaintiff  howeTer,nnlawfnHj  removed  her  from  snch  poesessioD, 
and  thereupon  the  defendant  had  the  Teasel  taken  into  tk 
Sonth  Dock  of  the  harbonr  at  Sunderland,  with  ardets  that 
she  should  be  kept  there.  What  the  defendant  did,  as  io  this 
article  mentioned,  he  did  with  the  consent  and  full  appronl 
of  J.  D. 

5.  At  the  time  of  the  sale  of  the  **  Ladjr  of  the  Lake"  by 
J.  D.  to  the  defendant  as  aforementioned,  there  was  and  there 
still  is  due  from  the  plaintiff,  as  part  owner  of  the  **  Ladj  of  the 
Lake,^'  to  J.  D.,  as  part  owner  and  ship's  husband,  a  som  of 
money  exceeding  3002.  in  respect  of  the  Tessel  and  her  TOjages 
over  and  above  the  amount  of  the  unpaid  acceptances. 

6.  Save  as  herein  appears,  the  averments  in  the  fonrth 
paragraph  of  the  claim  contained  are  untrue,  and  if  the  charter- 
party  mentioned  in  that  paragraph  was  obtained  by  the  plaintiff 
as  alleged,  which  the  defendant  does  not  admit,  it  was  obtained 
by  him  without  the  authority,  consent,  or  knowledge  of  J.  D. 
or  the  defendant. 

7.  Before  the  defendant  took  possession  of  the  vessel  as  afore- 
mentioned, the  plaintiff  ceased  to  be  master  of  her,  with  the 
consent  of  J.  D.  or  the  defendant 

8.  J.  D.  has  instituted  an  action  against  the  said  ressd  in 

in  order  to  have  the  aooonnts  taken 
between  him  and  the  plaintiff,  and  to  enforce  payment  of  the 
money  due  from  the  plaintiff  to  hiuL 

[Title.] 

Reply. 

Kepijr.  1.  The  plaintiff  says  in  reply  to  the  first  paragraph  of  Ac 

defence,  that  the  bills  therein  mentioned  were  dishononred  bj 
the  plaintiff  because  J.  D.  was  indebted  to  the  plaintiff  in  * 
large  amount  for  his  wages  as  master,  and  for  his  share  of  the 
earnings  of  the  "Lady  of  the  Lake,"  and  refused  ptynent 
thereof. 


PBOMISSORT  NOTE.  341 

2.  J.  D.  did  Dot  place  the  Tessel  in  the  exclnsive  castody  or 
possession  of  a  shipkeeper,  as  in  the  fifth  paragraph  of  the 
defence  stated  or  implied.  On  the  contrary,  the  vessel  continaed 
in  the  cnstod j  and  possession  of  the  plaintifF,  who  still  holds  her 
rpi^ster.  A  man  was  sent  on  board  the  ressel  by  J.  D.  to  look 
after  J.  D.'s  share  in  the  said  vessel  while  she  was  in  dock,  bat 
be  did  not  dispossess  the  said  plaintiff  or  take  exclnsive  posses- 
sion of  the  vessel,  and  the  plaintiff  was  not  dispossessed  of  the 
vessel  until  on  or  abont  the  17th  of  September  last. 

3.  Except  as  hereinbefore  appears,  the  plaintiff  joins  issne 
npon  the  defendant's  statement  of  defence. 

[Title.] 
Rejoinder* 

Thii  defendant  joins  iinne  npon  the  first  and  second  paragraphs  B«joinder. 
of  the  reply. 


No.  22.— Promissory  Note. 

187    .    B.No. 
In  the  High  Coort  of  Justice. 
Division. 

Writ  issned  3rd  August,  1876. 

Between  A.  B Plaintiff, 

and 
£.  F.         • Defendant. 

StcUement  of  Claim, 

1.  The  defendant  on  the  day  of  made  his  pro-   Claim. 
missory  note,  whereby  he  promised  to  pay  to  the  plaintiff  or  his 
order  £           three  months  after  date. 

2.  The  note  became  duo  on  the  day  of  1874,  and 
the  defendant  has  not  paid  it 

The  plaintiff  claims: — 

The  amoant  of  the  note  and  interest  thereon  to  judgment 
The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of.  • 

[Title,] 

Statement  of  Defence. 

1.  The  defendant  made  the  note  sued  upon  under  the  follow-  Defence, 
iog  circumstances:  *-The  plaintiff  and  defendant  had  for  some 
yean  been  in  partnership  as  ooal  merchants,  and  it  had  been 
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agreed  between  them  tliat  ihey  ihoiild  diwnlTe  paitnership,  that 
the  plaintiff  sboold  retire  from  the  basiiieaB,  that  the  defendant 
should  take  OTer  the  whole  of  the  pftitnenhip  anets  and  liabi- 
lities, and  should  paj  the  plaindff  the  Talue  of  his  share  in  tbe 
assets  after  dedacting  the  Uabilitiea. 

2.  The  plaiqtiff  thereapoa  ondeitook  to  examine  the  paitxier- 
ship  books,  and  inquire  into  the  state  of  the  partnership  assets 
and  liabilities;  and  he  did  aooordingly  »^*'"'"«  the  books  sod 
make  the  said  inquiries,  and  he  thereapon  represented  to  the 
defendant  that  the  assets  of  the  firm  exceeded  10,0002.,  and  that 
tbe  liabilities  of  the  firm  were  under  ZfiOOL^  whereas  the  fact 
was  that  the  assets  of  the  firm  were  less  than  5,000/^  and  the 
liabilities  of  tbe  firm  largely  exceeded  the  assets. 

3.  Tbe  misrepresentations  mentioned  in  the  last  pars^ph 
induced  the  defendant  to  make  the  note  now  sued  on,  and  there 
nerer  was  anj  other  conaderatioD  for  the  making  of  the  note. 

rntie.] 

Bepiy. 

Kepiy.  Tiie  plaintiff  joins  issue  on  the  defence. 


No.  23. — Probate  of  Will  in  Solemn  Forjt. 

187    .    B.Xa 
In  the  High  Court  of  Justice. 
Ptobate  Division.  * ' 

Writissued  [  ]. 

Between  A.  B Plaintiff, 

and 
E.F Defendant 

Statement  of  Claim. 

cuim.  1.  C.  T.,  late  of  Bicester,  in  the  county  of  Oxford,  geotlemm. 

deceased,  who  died  on  the  20th  January,  1875,  at  Bicester, 
being  of  the  age  of  21  years,  made  his  last  will,  with  oot 
codicil  thereto,  the  said  will  bearing  date  the  first  dsr  of 
October,  1874,  and  the  said  codicil  the  first  of  Jannazy,  187a. 
and  in  tbe  said  will  appointed  tbe  plaintiff  sole  executor  thereof. 
2.  The  said  will  and  codicil  were  signed  by  the  deceased  [fir, 
by  X.  Y.,  in  the  presence  and  by  the  directions  of  the  decetsed, 
or  signed  by  the  deceased,  who  acknowledged  his  signatoR,  tr 
as  the  ease  mag  he"]  in  the  presence  of  two  witnesses  prtsent  tt 
tbe  same  time,  the  said  will  in  the  presence  of  U.P.  andJ.R. 
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and  the  aaid  codicil  in  the  preaence  of  J.  D.  and  G.  E.,  and  who 
sabscribed  the  same  in  the  ptesence  of  the  said  deceased. 

3.  The  deceased  was  at  the  time  of  the  execntion  of  the  said 
will  and  codicil  respectiTelj  of  sound  mind,  memory  and  under- 
standing. 

The  plaintiff  claims:— 
That  the  court  shall  decree  probate  of  the  said  will  and 
codicil  in  solemn  form  of  law. 

[Title.] 

Statement  of  Defence. 

The  defendant  savs  as  follows: —  Defence. 

1.  The  said  will  and  codicil  of  the  said  deceased  were  not 
duly  executed  according  to  the  provisions  of  the  statute  1  Vict, 
c.  26. 

2.  The  deceased,  at  the  time  the  said  will  and  codicil  respec- 
tivelj  purport  to  have  been  executed,  was  not  of  sound  miad, 
memory  and  understanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  undue  influence  of  the  plaintiff  [and  others  acting  with  him, 
whose  names  are  at  present  unknown  to  the  defendant]. 

4.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  fraud  of  the  plnintiff,  such  fraud,  so  far  as  is  within  the 
defendant's  present  knowledge,  belug  [^utate  the  nature  of  the 
fraud], 

6.  The  said  deceased,  at  the  time  of  the  execution  of  the  said 
will  and  codicil,  did  not  know  and  approve  of  the  contents 
thereof  or  of  the  contents  of  the  residuary  clause  in  the  said 
will  [09  the  cafe  may  he'\. 

6.  The  deceased  made  his  true  last  will,  dated  the  first  day  of 
January,  1873,  and  in  the  said  will  appointed  the  defendant  sole 
executor  thereof.  {^Propound  thU  wUl  as  in  paragraphs  2  and 
3  of  cZai«i.] 

The  defendant  claims :^- 

1.  That  the  court  will  pronounce  against  the  said  will  and 

codicil  propounded  by  the  plaintiff: 

2.  That  the  court  will  decree  probate  of  the  said  will  of  the 

said  deceased,  dated  the  Ist  of  January,  1873,  in  solemn 
form  of  law. 

[Title.] 
Reply, 

I.  The  plaintiff  joins  issue  upon  the  statement  of  defence  of  Bepiy. 
the  defendant,  as  contained  in  the  first,  second,  third,  fourth, 
and  fifth  paragraphs  thereof. 
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2.  The  plaintiff  aajs  that  the  said  will  of  the  said  deeeued, 
dated  the  1st  of  Jannary,  1873,  was  dolj  revoked  bj  the  will  of 
the  said  1st  of  October,  1873,  propoanded  by  the  plaintiff  in  hii 
statement  of  claim. 


No.  24.— Recovery  of  Land — ^Landlord  and 

Tenant. 

In  the  High  Conrt  of  Justice.  187    .    B.Ko. 

Common  Fleas  DiTision. 

Writ  issued  3rd  Angnst,  1876. 

Between  A.  B Plaintiff, 

and 
CD.         Defendant 

Statement  of  Claim, 

Oaba.  1.  On  the  daj  of  ,  the  plaintiff  let  to  the  defm- 

dant  a  house,  No.  62,  street,  in  the  cxtj  of  Londoo,  ts 

tenant  from  year  to  year,  at  the  jearlj  rent  of  120/.,  pajabk 
quarterly,  the  tenancy  to  commence  on  the         day  of 

2.  The  defendant  took  possession  of  the  honse  and  oondoned 
tenant  thereof  nntil  the  day  of  last,  when  the 
tenancy  determined  by  a  notice  duly  giren. 

3.  The  defendant  has  disregarded  the  notice  and  still  ntuns 
possession  of  the  house. 

The  plaintiff  claims: — 

1.  Possession  of  the  house. 

2.  £        for  mesne  profits  from  the         day  of 

The  plaintiff  propoees  that  this  action  should  be  tried  in 
London. 


In  the  High  Court  of  Justice.  187    .    No. 

Common  Pleas  Dirision. 

Between  A.  B Plaintiff, 

and 

CD Defendant, 

<  by  original  action,) 

And  between  CD Plaintiff, 

and 
A.  B.        . .         •  •        • .     Defendant, 
(by  counter-claim.) 
The  defence  and  oounter-claim  of  the  aboTe-named  C.  D. 
1.  Before  the  determination  of  the  tenancy  mentioned  in  tbe 
statement  of  daim,  the  pUintiff  A.  B.,  by  writing  dated  tbe 
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day  of  ^and  signed  hj  him,  agreed  to  grant  to 

tbe  defendant  C.  D.  a  lease  of  the  house  mentioned  in  the  state- 
ment of  daim,  at  the  yearlj  rent  of  IGOl.,  for  the  term  of  21 
years,  commencing  from  the  day  of  ,  when  the 

defendant  C.  D.'s  tenancy  from  year  to  year  determined,  and 
the  defendant  has  since  that  date  been  and  still  is  in  possession 
of  the  hoose  under  the  said  agreement. 

2.  By  way  of  counterclaim  the  defendant  claims  to  have  the  Connter- 
agreement  specifically  performed  and  to  hare  a  lease  granted  to  ^    "^ 
him  accordingly,  and  for  the  porpose  aforesaid,  to  have  this 
action  transferred  to  the  Chancery  Division. 


In  the  High  COnrt  of  Jnstice.  187    •    No. 

Chancery  Division. 

(Transferred  by  order  dated  day  of         .) 

Between  A.  B •         ..        Plaintiff, 

and 

CD Defendant, 

(by  original  action,) 

And  between  C.  D Plaintiff, 

and 

A.  B.   •  •         Defendant, 

(by  counter-claim.) 
The  reply  of  the  plaintiff  A.  B.  Bepiy. 

The  plaintiff  A.  B.  admits  the  agreement  stated  in  the 
defendant  C.  D.'s  statement  of  defence,  but  he  refuses  to  grant 
to  the  defendant  a  lease,  saying  that  such  agreement  provided 
that  the  lease  should  contain  a  covenant  by  the  defendant  to 
keep  the  house  in  good  repair  and  a  power  of  re-entry  by  the 
plaintiff  upon  breach  of  such  covenant,  and  the  plaintiff  says 
that  the  defendant  has  not  kept  the  house  in  good  repair,  and 
the  same  is  now  in  a  dilapidated  condition. 

[Title.] 
Joinder  of  Issue^ 

The  defendant  C.  D.  joins  issue  upon  the  plaintiff  A.  B.'s 
statement  in  reply. 

No.  25.--RECOTERT  OF  La^d. 

187    .    B.  No. 
In  the  High  Court  of  Jnstice. 

Common  Pleas  Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B.  and  C.  D Plaintiffs, 

and 

£.  F Defendant 

q5 


d4f> 
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CUUiD. 


Statement  of  Claim, 

1.  K.  L.,  late  of  Sevenoaks,  in  the  connty  of  Kent,  doljex- 
ecated  his  last  will,  dated  the  4th  day  of  April,  1870,  and  thereby 
devised  his  lands  at  or  near  Sevenoaks,  and  all  other  his  land* 
in  the  connty  of  Kent,  nnto  and  to  the  nse  of  the  plaintiffs  anil 
their  heirs,  npon  the  trusts  therein  mentioned,  for  the  benefit  of 
his  daughters  Margaret  and  Martha,  and  appmnted  the  plaintiffs 
execntors  thereof. 

2.  K.  L.  died  on  the  3rd  day  of  Jannarr,  1R75,  and  his  said 
will  was  proved  by  the  plaintiffs  in  the  Court  of  Probate  on  or 
about  the  4th  day  of  February,  1875. 

3.  K.  L.  was  at  the  time  of  his  death  seised  in  fee  of  a  boose 
at  Sevenoaks,  and  two  farms  near  there  called  respectively 

,  the  home  farm  containing  276  acres,  and  the  Longton 
farm  containing  700  acres,  both  in  the  county  of  Kent 

4.  The  defendant,  soon  after  the  death  of  K.  L.,  entered  into 
possession  of  the  house  and  two  farms,  and  has  refused  to  give 
them  up  to  the  plaintiff. 

The  plaintiffs  claim : — 

1.  Possession  of  the  house  and  two  farms : 

2.  £  for  mesne  profits  of  the  premises  from  the  death 

of  K.  L.  till  such  possession  shall  be  given. 
The  plaintiff  pro])ose8  that  this  action  should  be  tried  in  the 
county  of  Kent. 


[Title.] 

Statement  of  Defence. 

Dcfenco.  1.  The  defendant  is  the  eldest  son  of  L  L.  deceased,  who  was 

the  eldest  son  of  K.  L.,  in  the  statement  of  claim  named. 

2.  By  articles  bearing  date  the  3 1st  day  of  May,  1837,  and 
made  previous  to  the  marriage  of  K.  L.  with  Martba  his  inteuded 
wife,  K.  L.,  in  consideration  of  such  intended  marriage,  agreed 
to  settle  the  house  and  two  farms  in  the  statement  of  daiio 
mentioned  (and  of  which  he  was  then  seised  in  fee)  to  the  o^ 
of  himself  for  his  life,  with  remainder  to  the  nse  of  his  intended 
wife  for  her  life,  and  after  the  survivor's  decease,  to  the  nse  of 
the  heirs  of  the  body  of  the  said  K.  L.  on  his  wife  begotten, 
with  other  remainders  over. 

3.  The  marriage  soon  after  took  effect,  K.  L.,  by  deeds  of 
lease  and  release,  bearing  date  respectively  the  4th  and  5th  of 
April,  1828,  after  reciting  the  articles  in  alleged  performance  of 
them,  conveyed  the  house  und  two  farms  to  the  nse  of  himself 
for  his  life,  with  remainder  to  the  use  of  his  wife  for  her  life, 
aud  after  the  decease  of  the  survivor  of  them,  to  the  nse  of  the 
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beirs  bod  J  of  K.  L.  on  the  said  Martha  to  be  begotten,  with  other 
lenuunders  over. 

4.  There  was  issae  of  the  marriage  an  only  son  Thomas 
L  and  two  danghters.  After  the  death  of  Thomas  L  , 
which  took  place  in  Febmary,  1864,  K.  L.,  on  the  Srd  May, 
1864,  execnted  a  disentailing  assurance,  which  was  daly  enrolled, 
and  thereby  conireyed  the  hoose  and  two  farms  to  the  nse  of 
himself  in  fee. 

[Title.] 

Reply. 

The  plain tiflfa  join  issne  npon  the  defendant's  statement  of  Bepiy. 
defence. 


No,  26. — Salvage. 

In  the  High  Conrt  of  Jostice. 
Admiralty  Diyision. 

Writ  issned  [  ]. 

THE  "  CAMPANIL.'* 

Between  A.  B.  and  CD Plaintiffs, 

and 
£.  F.  and  G.  H.        •  •        . .        Defendants. 

Statement  of  Claim, 

1.  The  **  Brazilian"  is  a  screw  steamer  belonging  to  the  port  Claim. 
of  Newcastle,  of  the  bnrthen  of  1,359  tons  gross  registered  ton- 
nage, and  propelled  by  engines  of  130  horse-power,  and  at  the 
time  of  the  rendering  of  the  salrage  services  hereinafter  men- 
tioned she  was  navigated  by  her  master  and  a  crew  of  twenty- 

foar  hands.  She  left  the  Fort  of  Newcastle  on  the  27th  of 
November,  1873,  on  a  voyage  to  Genoa,  and  thence  by  way  of 
Palmaras  and  Agnilas  to  the  Tyne ;  and  abont  10  a.m.  on  the 
26th  of  December,  1873,  in  the  course  of  her  homeward  voyage, 
with  a  cargo  of  merchandise,  she  was  off  the  coast  of  Portugal, 
the  Island  of  Ons  bearing  abont  S.E.  by  E.,  when  those  on 
board  her  sighted  a  disabled  steamer  abont  fonr  points  on  their 
starboard  bow,  inshore,  flying  signals  of  distress.  A  strong 
gale  was  blowing  at  the  time,  and  there  was  a  very  heavy  sea 
nmning. 

2.  The  "Brazilian"  at  once  made  towards  the  disabled 
steamer,  which  proved  to  be  the  "  Campanil,"  the  vessel  pro- 
ceeded against  in  this  action.    She  was  heavily  laden  with  a 
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cargo  of  iron  ore.     The  "  Brazilian,"  as  she  approached  tlie 
"  Campanil/'  signalled  to  her,  and  the  **  Campanil  **  inswcred 
hy  signal  that  her  engines  had  broken  down.    Bj  this  tune  the 
"  Campanil  *'  was  heading  in  shore,  rolling  heaTiljr,  and  flip- 
ping a  large  quantity  of  water.    The  "  Brazilian  "  came  ondcr 
the  lee  of  the  **  Campanil/'  and  asked  if  she  wanted  assisttnce. 
Her  master  replied  that  he  wanted  to  be  towed  to  Vigo,  as  his 
Teasel  had  lost  her  screw.    The  master  of  the  **  Brazilian  **  then 
asked  those  on  board  the  "  Campanil "  to  send  him  a  hawser, 
and  for  a  long  time  those  on  board  the  "Brazilian*'  made 
attempts  to  get  a  hawser  from  the  "  Campanil,"  and  exposed 
themselves  and  their  vessel  to  great  danger  in  doing  so.    The 
wind  and  sea  rendering  it  impossible  to  get  the  hawser  whilst 
the  "  Brazilian  "  was  to  leeward  of  the  **  Campanil,"  the  **  Bra- 
zilian "  went  to  windward  and  attempted  to  float  lines,  by  means 
of  life-buoys,  to  the  *^  Campanil."    Daring  all  this  time,  the 
"  Campanil "  was  quite  unmanageable,  and  yawed  about,  and 
there  was  very  great  difficulty  in  manoeuvring  the  ^  Brazilian  " 
so  as  to  retain  command  over  her  and  keep  her  near  the  *"  Cam- 
panil."   It  was  necessary  to  keep  constantly  altering  the  engines 
of  the  '*  Brazilian,"  setting  them  on  ahead  and  reTersing  them 
quickly,  and  in  consequence  the  engines  laboured  heavily  and 
were  exposed  to  great  danger  of  being  strained. 

3.  Whilst  the  "  Brazilianr "  was  endeavouring  to  float  lines  to 
the  ''  Campanil,"  the  "  Campanil "  made  a  sudden  lurch  and 
struck  the  '*  Brazilian  "  on'  her  port  quarter,  knocking  in  her 
port  bulwark  and  rail,  and  causing  other  damage  to  the  vessel. 
After  many  unsuccessful  efforts  by  those  on  board  the  *'  Bra- 
zilian," and  after  they  had  lost  two  life-buoys  and  a  quantity  of 
rope,  a  hawser  from  the  **  Campanil "  was  at  length  made  t*A 
on  board  the  "  Brazilian,"  and  the  *'  Brazilian,"  with  the  "  Cam- 
panil "  in  tow,  steamed  easy  ahead.  A  second  hawser  was 
then  got  out,"  and  made  fast  with  coir  springs,  and  the  **  Bra- 
zilian "  then  commenced  to  tow  full  speed  ahead,  each  hawser 
having  a  full  scope  of  90  fathoms. 

4.  The  "  Brazilian  "  made  towards  Vigo,  which  was  about  35 
miles  distant ;  the  vessels  made  about  two  knots  an  hour,  the 
''Brazilian"  keeping  her  engines  going  at  full  speed.  The 
'*  Brazilian  "  laboured  very  heavily,  and  both  vessels  shaped 
large  quantities  of  water. 

5.  About  noon,  one  of  the  tow-ropes  broke,  and  both  vessels 
were  in  danger  of  being  driven  ashore,  broken  water  and  rocks 
i^pearing  to  leeward,  distant  about  two  miles.  After  great  diffi- 
culty, the  broken  hawser  was  made  fast  again  with  a  hearj 
spring  of  a  number  of  parts  of  rope,  and  the  '*  Brazilian  "towed 
lUiead  under  tlie  lee  of  Ons  Island. 
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6.  Shortly  afterwards,  the  weather  moderated  and  the  sea 
went  down  a  little,  and  the  *'  Brazilian  "  was  able  to  make  more 
way,  and  abont  7  p.m.  the  same  day  she  towed  the  **  Campanil" 
into  Vigo  harbour  in  safety. 

7.  The  *'  Brazilian  "  was  compelled  to  remain  in  harbour  the 
next  day,  to  pay  port  charges  and  clear  at  the  Costom  House. 

8.  The  coast  off  which  the  aforesaid  servioes  were  rendered  is 
rocky  and  exceedingly  dangerous,  and  strong  currents  set  along 
it ;  and,  but  for  the  sernces  rendered  by  the  "  Brazilian,"  the 
**  Campanil "  must  hare  gone  ashore  and  been  wholly  lost,  toge- 
ther with  her  cargo,  and  in  all  probability  her  master  and  crew 
would  have  been  drowned.  No  other  steamer  was  in  sight,  and 
there  was  not  any  prospect  of  any  other  efficient  assistance. 

9.  In  reodering  the  said  senrices  the  "  Brazilian  **  and  those 
on  board  her  were  exposed  to  great  danger.  Owing  to  the 
heary  sea,  and  the  necessity  of  towing  with  a  long  scope  of 
hawser,  there  was  great  danger  of  fouling  the  screw  of  the 
"  Brazilian,"  and  it  required  constant  vigilance  on  the  part  of 
the  roaster  and  crew  to  prevent  serious  accident.  The  master 
and  crew  of  the  "  Brazilian  "  underwent  much  extra  &tigue  and 
exertion. 

10.  The  damage  sustained  by  the  '*  Brazilian,"  in  rendering  the 
said  services,  amounts  to  the  sum  of  160Z.,  and  the  value  of  the 
extra  quantity  of  coal  consumed  in  consequence  of  the  said  ser- 
vices, is  estimated  at  161.,  and  41.  It,  hd.  was  paid  by  the  owners 
of  the  "  Brazilian  "  for  harbour  dues  and  other  charges  at  Vigo. 

1 1.  The  value  of  the  "  Campanil,"  her  cargo  and  freight,  at 
the  time  of  the  salvage  services,  were  as  follows,  that  is  to  say  : 
The  **  Campanil "  was  of  the  value  of  13,0002.,  her  cargo  was 
of  the  value  of  3002.,  and  the  gross  amount  of  freight  payable 
upon  delivery  of  the  cargo  laden  on  board  her  at  Barrow-in- 
Furness  was  675Z* 

12.  The  value  of  the  "  Brazilian,"  her  freight  and  cargo,  was 
about  25,0502. 

The  plaintiffs  claim  : — 

1.  Such  an  amount  of  salvage  as  to  the  court  may  seem 

just: 

2.  That  the  defendants  and  their  bail  be  condemned  in 

costs: 

3.  Such  further  or  other  relief  as  the  nature  of  the  case 

may  require. 

[Title.] 

Statement  of  Defence, 

1.  The  defendants  say  that  upon  the  22nd  of  December,  1878,  Defence, 
the  iron  screw  steamship  *'  Campanil,"  of  the  burden  of  660  tons 
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register  gross,  propelled  bj  engines  of  70-horse  power,  nsTigated 
bj  Dayid  Bongbton,  ber  master,  and  a  crew  of  16  bands,  left 
Forman,  boond  to  Barrow-in-Famess,  laden  with  a  tatrgo  of 
iron  ore. 

2.  At  about  8  a.m.  of  the  26th  of  December,  whilst  tht 
'^Campanil**  was  proaecnting  her  rojage,  the  shaft  of  her 
propeller  broke  ontside  the  stem  tube,  and  she  lost  her  propeller. 
The  "Campanil"  was  then  bronghc  to  the  wind,  which  was 
Boath  bj  east»  blowing  fresh,  and  she  proceeded  nnder  sail  for 
Vigo,  and  continued  to  do  so  till  aboat  9.30  ajn.,  wben  two 
steamships  which  had  been  for  some  time  in  sight,  and  coming 
to  the  northward,  approached  the  **  CampaniL"  The  ensign  of 
the  "  Campanil "  was  hoisted,  union  up,  as  a  signal  to  one  of 
anch  steamships,  which  afterwards  came  to  the  '^  Campanil,**  sod 
proved  to  be  the  *'  Brazilian,"  whose  owners,  master,  and  crew 
•re  the  plaintiffs. 

8.  The  *'  Braailian"  then  signalled  the  <<  Campanil**  and  in- 
quired what  was  the  matter,  and  was  signalled  in  reply  that  the 
**  Campanil "  had  lost  her  propeller,  and  required  to  be  towed  to 
Vigo^  upon  which  the  "Brazilian"  signalled  for  the  rope  of 
the  *'  Campanil,"  in  order  to  take  her  in  tow.  After  this  tbe 
**  Brazilian^  steamed  round  <3ie  **  Campanil'*  and  up  on  to  ber 
starboard  bow,  and  in  so  doing  tbe  **  Brazilian"  came  with  her 
port  quarter  into  the  starboard  bow  of  the  "  Campanil "  and  did 
her  considerable  damage. 

4.  The  **  Brazilian"  dien  threw  a  heaving  line  on  board  the 
^Campanil,"  and  one  of  the  '^Campanil's"  hawsers  was  at- 
tached to  the  line  and  hauled  on  board  the  "  Basilian,**  which 
passed  one  of  her  hawsers  to  l^e  **  Campanil "  by  means  of  life 
buoys,  and  when  such  hawsers  had  been  secured  between  the 
two  vessels  the  "  Brazilian  "  commenced  to  tow  the  **  Campaoil" 
for  Vigo,  it  being  at  this  time  about  10.30  a.m.,  and  Ons  Islsod 
then  bearing  about  south-east  by  south,  and  distant  about 
15  miles. 

6.  The  <'  Brazilian  "  proceeded  with  the  "  Campanil  '*  in  to«r, 
but  owing  to  the  two  vessels  being  laden,  and  to  the  smiU 
power  of  the  "  Brazilian,'*  she  was  only  able  to  make  very  slov 
progress  with  the  **  Campanil,"  and  it  was  not  until  6.90  pjn. 
of  the  said  day  that  the  '*  Brazilian  "  arrived  at  Vigo  with  the 
**  Campanil,**  which  then  came  to  anchor  off  the  town  there. 

6.  The  defendants  on  the  day  of  tendered  to  the 

plaintiffs,  and  have  paid  into  court,  the  sum  of  8502.  for  tbe 
services  so  as  aforesaid  rendered  to  the  "  Campanil  **  and  her 
said  cargo  and  freight,  and  offered  to  pay  the  costs,  and  snboit 
that  the  same  is  ample  and  sufficient 
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[Title] 

Reply. 

1.  The  plaintiffs  admit  the  first  and  second  articles  of  the  Reply- 
answer,  and  they  admit  that  the  "  Brazilian  "  came  into  collision 
with   the   **  Campanil/'   and    canned    slight   damage   to   the 
**  Campanil,*'  bnt  save  as  aforesaid  they  join  issue  upon  the 
statement  of  defence. 


No.  27. — Trespass  to  Land. 

187    .    No. 
In  the  High  Court  of  Jnstioe. 
Dirision. 

Writ  issued  8rd  August,  1876. 

Between  A.  B Plaintiff, 

and 
E.F Defendant. 

Statement  of  Claim, 

1.  The  plaintiff  was  on  the  5th  March,  1876,  and  still  is  the  Claim, 
owner  and  occupier  of  a  farm  called  Highfield  Farm,  in  the 
parish  of  and  county  of 

2.  A  private  road,  known  as  Highfield  Lane,  runs  through  a 
portion  of  the  plaintiff's  farm.  It  is  bounded  upon  both  sides 
by  fields  of  the  plaintiff's,  and  is  separated  therefrom  by  a  hedge 
and  ditch. 

8.  For  a  long  time  prior  to  the  6th  March,  1876,  the  defendant 
had  wrongfully  claimed  to  use  the  said  road  for  his  horses  and 
carriages,  on  the  alleged  gronnd  that  the  same  was  a  public 
highway,  and  the  plaintiff  bad  frequently  warned  him  that  the 
same  was  not  a  public  highway,  but  the  plaintiff's  private  road, 
and  that  the  defendant  must  not  so  use  it. 

4.  On  the  5th  March,  1876,  the  defendant  came  with  a  cart 
and  horse,  and  a  large  number  of  servants  and  workmen,  and 
forcibly  used  the  road,  and  broke  down  and  removed  a  gate 
which  the  plaintiff  had  caused  to  be  placed  across  the  same. 

5.  The  defendant  and  his  servants  and  workmen  on  the  same 
occasion  pnlled  down  and  damaged  the  plaintiff*s  hedge  and 
ditch  apon  each  side  of  the  road,  and  went  upon  the  plaintiff's 
field  beyond  the  hedge  and  ditch,  and  injured  the  crops  there 
growing,  and  dug  up  and  injured  the  soil  of  the  road ;  and  in 
any  case  the  acts  mentioned  in  this  paragraph  were  wholly 
unnecessary  for  the  asflertion  of  the  defendant's  alleged  right  to 
use,  or  the  user  of  the  said  road  bs^  a  highway. 
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The  plaintiff  claims : — 

1.  Damages  for  the  wrongs  complained  of : 

2.  An  in j auction  restraining  the  defendant  from  any  repeti- 

tion of  Any  of  the  acts  complained  of : 

3.  Such  fnrther  relief   as  the  nature  of   the  case  may 

require. 

[Title.] 

Statement  of  Defence. 

Defence.  1.  The  defendant  says  that  the  road  was  and  is  a  public  high- 

way for  horses  and  carriages ;  and  a  few  days  before  the  5th 
March,  1876,  the  plaintiff  wrongfully  erected  the  gate  across  the 
road  for  the  purpose  of  obstructing  and  preTenting.  and  it  did 
obstruct  and  prevent,  the  use  of  the  road  as  a  highway.  And 
the  defendant,  on  the  said  5th  March,  1876,  caused  the  said  gate 
to  be  removed,  in  order  to  enable  him  lawfully  to  use  the  roid  br 
his  horses  and  carriages  as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  fifth  paragraph 
of  the  statement  of  claim,  and  says  that  neither  he,  nor  any  of 
his  workmen  or  servants,  did  any  act^  or  used  any  violence  other 
than  was  necessary,  to  enable  the  plaintiff  lawfully  to  use  the 
highway. 

[Title.] 

Reply. 

Bepiy.  The  plaintiff  joins  issue  upon  the  defendant's  statement  of 

defence. 


No.  28. 


Form  of  Demurrer. 

In  the  High  Court  of  Justice. 

Division. 

A.,  B.  T,  O.  X). 
The  defendant  [plaintiff]  demurs  to  the  [plaintiff's  statement 
of  complaint  or  defendant's  statement  of  defence,  or  of  set-off, 
or  of  counter-claim],  \or  to  so  much  of  the  plaintiff's  statemeot 
of  complaint  as  claims  ....  0r  as  alleges  as  a  breach  of 
contract  the  matters  mentioned  in  paragraph  \l,or  ai  the  ease 
may  he\y  and  says  that  the  same  is  bad  in  law,  on  the  grooDd 
that  [hero  ttate  a  ground  of  demurrer^  and  on  other  grooDds, 
sufficient  in  law  to  sustain  this  demurrer. 
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No.  29. 
Memorandum  of  Entry  of  Demurrer /or  Argument, 

1874.    B.No.    . 
In  the  High  Conrt  of  Jnstioe. 

Divisioii. 

A.,  B.  V,  C  u. 

Enter  for  the  argament  the  demurrer  of 

to 

X  Y., 
Solicitor  for  the  plaintiff  [or,  <fe.']. 
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Forms  op  JuDGXEirr. 

1.  Default  of  Appearance  and  Defence  in  Case  of 

Liquidated  Demand, 

1876.    B.Xo.    . 
In  the  High  Coart  of  Justice. 

DiTison. 

Between  A.  B.     ..         : Plaintiff, 

and 

C  D.  and  £.  F.  •  •         •  •     Defendants. 

30th  November,  1876. 

The  defendants  [or  the  defendant  C.  D.]  not  having  appetnd 

to  the  writ  of  sammons  herein  [or  not  having  delivered  any 

statement  of  de/e nee"],  it  is  this  daj-  adjodged  that  the  plaintiff 

recover  against  the  said  defendant  £  and  costs,  to  be 

taxed. 


2.  Judgment  in  Default  of  Appearance  in  Action 

for  Recovery  of  Land, 

[Title,  Ac] 
30th  November,  1876. 

No  appearance  having  been  entered  to  the  writ  of  snnunao^ 
herein,  it  is  this  day  adjndged  that  the  plaintiff  recofer  posses- 
sion of  the  land  in  Che  said  writ  mentioned. 


3.  Judgment  in  Default  of  Appearance  and  Defence 

after  Assessment  of  Damages, 

1876.    B.Na    . 
In  the  High  Court  of  Jnstice. 

Division. 

Between  A.  B.  and  CD.  .  •         •  •     Plaintilb, 

and 

R  F.  and  G.  H.  • .         . .     Defendants. 

SOth  November,  1876. 

The  defendants  not  having  appeared  to  the  writ  of  sommooi 

herein  [or  not  /taring  delivered  a  statement  of  defence],  tod 
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A  writ  of  inquiry,  dated  ,  1876,  having  been  issued,  directed 

to  the  sheriff  of  ,  to  assess  the  damages  which  the  plaintiff 

was  entitled  to  reeorer,  and  the  said  sheriff  having,  hy  his  return 
dated  the  ,  1876,  returned  that  the  said  damages  have  been 

asaeeaed  at  £  ,  it  is  adjudged  that  the  plaintiff  recover 

£  and  costs,  to  be  taxed. 


4.  Judgment  at  Trial  hy  Judge  without  a  Jury. 

[  Year,  letter^  and  number.'] 
Division. 

day  of  18    . 

[If  in  Chancery  ZHvigion^  name  of  Judge."] 

Between  A.  B Plaintiff, 

and 

C.  D.,  E.  F.,  and  O.  H.         • .    Defendants. 

This  action  coming  on  for  trial  (,the  day  of  and] 

this  day,  before  in  the  presence  of  counsel  for  the  plaintiff 

and  the  defendants  [or,  if  tame  of  the  defendants  do  not  appear ^ 
for  the  plaintiff  and  the  defendant  C.  D.,  no  one  appearing  for 
the  defendants  E.  F.  and  G.  H.,  althongh  they  were  duly  served 
with  notice  of  trial,  as  by  the  affidavit  of  filed  the 

day  of  appears,]  upon  hearing  the  probate  of  the  will  of 

,  the  answers  of  the  defendants  0.  D.,  £.  F.,  and  6.  H., 
to  interrogatories,  the  admission  in  writing,  dated  ,  and 

signed  by  [Mr.  the  solicitor  for]  the  plaintiff  A.  B.,  and 

by  [Mr.  the  solicitor  for]  the  defendant  C.  D.,  the  affidavit 

of  filed  the  day  of  ,  the  affidavit  of 

filed  the  day  of  ,  the  evidence  of  taken  on 

their  oral  examination  at  the  trial,  and  an  exhibit  marked  X., 
being  an  indenture  dated,  &c.,  and  made  between  [parties], 
and  what  was  alleged  by  counsel  on  both  sides:  This  court 
doth  declare,  &c. 

And  this  court  doth  order  and  adjudge,  &c. 


5.  Judgment  after  Trial  by  a  Jury, 

[Title,  &c.] 

15th  November,  1876. 

The  action  having  on  the  12th  and  13th  November,  1876, 

been  tried  before  the  Honorable  Mr.  Justice  and  a  special 

jury  of  the  county  of  ,  and  the  jury  having  found  \jrtate 

findings  at  in  officer* t  certifieate],  and  the  said  Mr.  Justice 

baring  ordered  that  judgment  be  entered  for  the  plain- 
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tiff  for  £  and  costs  of  snit  [or  as  the  ease  mmy  le] : 

Therefore  it  is  adjudged  that  the  plaintiff  recorer  against  the 
defendant  £        and  £  for  his  costs  of  snit  [or  that  the 

plaintiff  recoyer  nothing  against  the  defendant,  and  that  the 
defendant  reooTor  against  the  plaintiff  £  fur  his  costs  of 

defence  or  at  the  case  may  be"]. 


6 .  Judgment  after  Trial  before  Referee. 

[Title,  &c.] 

30th  NoTcmber,  1876. 

The  action  having  on  the  27th  NoTember,  1876,  been  tried 
before  X.  T.,  Esq.,  an  official  \or  special  referee  ;  and  the  said 
X.  Y.  haying  found  '  \state  substance  of-  r^eree*s  certijtcate]^ 
it  is  this  day  adjudged  that 


7.  Judgment  upon  Motion  for  Judgment, 

[Title,  &c] 

30th  NoTember,  1876. 

This  day  before  Mr.  X.  of  counsel  for  the  plaintiff 

{or  as  the  case  may  be"],  moyed  on  behalf  of  the  said 
[state  judgment  moved  for'],  and  the  said  Mr.  X.  haying  been 
heard  of  counsel  for  and  Mr.  Y.  of  counsel  for  the 

court  adjudged  • 
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Forms  of  Pilecite. 

1.  Fieri  Facias* 

1876.    B.No. 
In  the  High  Conrt  of  Justice. 

Division. 

Between  A.  B ••    Plaintiff, 

and 
C.  D.  and  others         • .         • .     Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  3t  to 

levy  against  C.  D.  the  sam  of  £  and  interest  thereon 

at  the  rate  of  £  per  centnm  per  annnm  from  the 

day  of  [and  £  costs]  to 

Jndgmeht  \or  order]  dated  day  of 

[Taxing  master's  certificate,  dated         day  of  .] 

X.  T.,  solicitor  for  \jparty  on  fchose 
behalf  writ  is  to  iMue], 


2.  Elegit. 

187    .    B.No. 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B PUintiff, 

and 
C.  D.  and  others         .  •        •  •     Defendants. 

Seal  a  writ  of  elegit  directed  to  the  sheriff  of  against 

of  in  the  county  of  for  not  paying  to  A.  B. 

the  sum  of  £  together  with  interest  thereon,  from  the 

day  of  [and  the  sum  of  £  for  costs,]  with 

interest  thereon  at  the  rate  of  41.  per  centum  per  annum. 

Judgment  [or  order]  dated  day  of  18    . 

[Taxing  master's  certificate,  dated  day  of    *       18      .] 

XY., 
Solicitor  for 
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3.   Venditioni  Exponas, 

187    .    B.No. 
In  the  High  Court  of  Jnstioe. 

Division. 

Between  A.  B Plaintiff, 

and 
C.  D.  and  others  •  •         .  •         • .     Defendants. 
Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of 
to  sell  the  goods  and  of  C.  D.  taken  under  a  writ 

of  fieri  facias  in  this  action  tested  daj  of 

X.Y., 

Solicitor  for 


4.  Fieri  Fttcicu  de  Bonis  Eccle$ia$tiei$. 

187    .    B.Na 
In  the  H!g^  Conrt  of  Justice. 
Division. 

Between  A.  B Plaintiff 

and 

CD.        ..    Defendant 

Seal  a  writ  of  fieri  facias  de  bonis  ecclesiasticis  directed  to  the 
bishop  \ar  archbishop,  a$  the  case  may  he\  of  tolcTj 

against  C.  D.  the  snm  of  £ 
Judgment  [or  order]  dated  dajr  of 

[Taxing  master's  certificate,  dated  day  of  .] 

X,Y., 
Solicitor  for 


5.  Sequestrari  FacicLs  de  Bonis  EcelesiasHeis, 

187    .    B.Ka 
In  the  High  Conrt  of  Justice. 
Division. 

Between  A.  B Plunti^ 

and 

C.  D.  and  others Defendants. 

Seal  a  writ  of  seqnestrari  facias  directed  to  the  Lord  Bishop 
of  against  C.  D.  for  not  paying  to  A.  B.  the  som 

of  £ 
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6.  Writ  of  Sequestration. 

187    .    B.  Na 
In  the  High  Court  of  Justice. 

Diyiflion. 

Between  A.  B Plaintiff, 

and 

C.  D.  and  others  .  •         •  •         . .     Defendants. 

Seal  a  writ  of  scqnestration  against  C.  D.  for  not 

at  the  soit  of  A.  B.  directed  to  [namss.qf  QfmmUHonert']. 

Order  dated  day  of 


7.   Writ  of  Possession, 

187    .    B.  No. 
In  the  High  Court  of  Jnstioe. 

Diyision. 

Between  A.  B Plaintiff, 

and 

C.  D.  and  others Defendants. 

Seal  a  writ  of  possession  directed  to  the  sheriff  of  to 

deliTer  possession  to  A.  B.  of 

Jodgment  dated  dajr  of 


8.  Writ  of  Delivery. 

187    .    B.Na 
In  the  High  Conrt  of  Jastice. 

Division. 

Between  A.  B.        Plaintiff, 

and 

C.  D.  and  others Defendants. 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of  to 

make  deliveiy  to  A.  B.  of 


9.   Writ  of  Attachment. 

187    .    B.No. 
In  the  High  Court  of  Justice* 

DiYisioii. 

Between  A.  B.        •    Plaintiff, 

and 

C.  D.  and  others Defendants. 

Seal  in  pnrsiianoe  of  order  dated  day  of  ,  an 

attachment  directed  to  the  sheriff  of  against  C.  D.  for  not 

deliTering  to  A.  B. 


(    360    ) 
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.  Forms  of  Writs. 

1.  Writ  of  Fieri  Facias. 

187    .    B.Xa 
In  the  High  Goart  of  Jnstioe. 

Dinsion. 

Between  A.B. Fkmtiff, 

and 
C.  D.  and  others  ..         ••     DeCendanta. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Qoeen,  Defender  of  the 
Faith, 

To  the  sheriff  of  ,  greeting. 

We  command  yon  that  of  the  goods  and  chattels  of  C.  D.  in 
yonr  bailiwick  yon  cause  to  be  made  the  sum  of  £  and  also 
interest  thereon  at  the  rate  of  £  per  oentam  per  annum 

from  the  day  of  *  which  said  snm  of  money  and 

interest  were  lately  before  as  in  onr  High  Conrt  of  Jostice  in  a 
certain  action  [or  certain  actions,  as  the  ease  wuiy  he']  wheicin 
A.  B.  is  plaintiff  and  C.  D.  and  others  are  defendants  [«r  in  a 
certain  matter  there  depending,  intituled,  "  In  the  matter  of 
£.  F.,"  as  the  case  may  he],  by  a  judgment  [or  order,  at  tie 
ease  may  he]  of  our  said  conrt,  bearing  date  the  dar 

of  adjudged  \ar  ordered,  as  the  ease  may  ie]  to  be  paid 

by  the  said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the 
said  judgment  [or  order,  as  the  ease  may  he]  mentioned,  and 
which  costs  have  been  taxed  and  allowed  by  one  of  the  taiiog 
masters  of  our  said  court  at  the  sum  of  £  as  appears  by 

the  certificate  of  the  said  taxing  master,  dated  the  day 

of  .    And  that  of  the  goods  and  chattels  of  tiie  said  C.  D. 

in  your  bailiwick  you  further  canse  to  be  made  the  said  Bom 
of  £  [costs],  together  with  interest  thereon  at  the  rate  of 

AL  per  centum  per  annum  from  the  day  of  ,t  and 

that  you  have  that  money  and  interest  before  us  in  oar  said 

•  Day  of  Um  Jodcment  or  oi^er.  or  daj  on  which  moocj  diredel  to  te 
|Mtld«  or  daj  trom  which  ioterett  is  directed  bj  the  ofdw  to  ran,  m  Uw  cm 
DMiybe. 

t  The  date  of  the  oertMeate  of  taxation.  ThewiltMiiifbaaoinoiilAediito 
follow  the  auhataiMT  of  tiie  JndgiiMit  or  order. 
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eomt  immediately  after  the  execution  bereof,  to  be  paid  to  the 
said  A.  B.  in  pnrsnance  of  the  said  judgment  [^r  order,  €U  the 
ease  may  he"].  And  in  what  manner  yon  shall  hare  executed 
this  our  writ  make  appear  to  us  in  our  said  court  immediately 
after  the  execution  thereof.  And  haye  there  then  this  writ. 
Witness,  &c 

2.  Writ  of  Elegit, 

187    .    B.No. 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B Plaintiff, 

and 
C.  D.  and  others  . .         •  •    Defendants. 

Victoria,  by  the  grace  of  Grod  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the 
Faith, 

To  the  sheriff  of  ,  greeting. 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certiun 
action  {or  certain  actions,  (u  the  case  may  be"]  there  depending, 
wherein  A.  B.  is  plaintiff  and  C.  D.  and  others  are  defendants 
{or  in  a  certain  matter  there  depending,  intituled  "In  the 
matter  of  E.  F.,"  as  the  ease  may  be"]  by  a  judgment  [or  order, 
as  the  ease  may  be"]  of  our  said  court  made  in  the  said  action 
[or  matter,  as  the  ease  may  be"],  and  bearing  date  the 
day  of  ,  it  was  adjudged  [or  ordered,  as  the  ease  may  be"] 

that  C.  D.  should  pay  unto  A.  B.  the  sum  of  £  together 

with  interest  thereon  after  the  rate  of  £  per  centum  per 

annum  from  the  day  of  ,  together  also  with  certain 

costs  as  in  the  said  judgment  [or  order,  as  the  ease  may  be"] 
mentioned,  and  which  costs  hare  been  taxed  and  allowed  by 
one  of  the  taxing  masters  of  our  said  court,  at  the  sum 
of  £  as  appears  by  the  certificate  of  the  said  taxing  master, 

dated  the  day  of  .    And  afterwards  the  said  A.  B. 

came  into  our  said  court,  and  according  to  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
hiB  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure  in  your 
bailiwick  as  the  said  C.  D.,  or  any  one .  in  trust  for  him,  was . 
seised  or  possemed  of  on  the  day  of  ,  in  the  year  of 

our  Lord  *  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said  day  of  ,  or  at  any  time 

*  Hm  daj  on  wldch  tbe  Jadgment  or  arOer  waa  made. 
L«F«  A 
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afterwards  bad  any  dispoong  power  which  he  might  wiflioal 
the  asBent  of  may  other  penon  eaurdae  for  his  own  benefit,  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  end 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents  and  hereditamenta  respectivelj,  according  to  the  natare  sod 
tenure  thereof,  to  him  and  to  his  assigns,  until  the  ssid  two 
seTeral  sums  of  £  and  £  ,  together  with  intemt 

upon  the  said  sum  of  £  ,  at  tfaerate  of  £  per  ceDtmn 

per  annnm  from  the  sud  day  of  and  on  the 

said  sum  of  £  (costs),  at  the  rate  of  4Z.  per  centnAi  per 

annnm  from  the  day  of  ,  shall  hare  been  leried. 

Therefore  we  command  you  that  without  delay  yon  cause  to  be 
delivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent  sU 
the  goods  and  chattels  of  the  said  C.  D,  la  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  inch 
lands  and  tenements,  rectories,  tithes,  rents,  and  hereditamenta, 
including  lands  and  hereditaments  of  copyhold  or  onstomsir 
tenure  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  or 
persons  in  trust  for  him,  was  or  were  seised  or  possessed  of  on 
the  said  day  of  *  or  at  any  time  afterwsidS)  or 

oyer  which  the  said  C.  D.  on  the  said  d^  of  * 

ox  at  any  time  afterwards  had  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for  bis 
own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said 
A.  B.,  as  his  proper  goods  and  chattels,  and  also  to  hdd  tbe 
said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditsmentB 
respectively,  according  to  the  nature  and  tenure  thereof  to  bin 
and  to  his  assigns  until  the  said  two  several  sums  of  £ 
and  *£  together  with  interest  as  aforesaid,  shall  have  been 

levied.  And  in  what  manner  yon  shall  have  executed  this  oor 
writ  make  appear  to  us  in  our  court  aforesaid,  inunedistdy  sfter 
the  execution  thereof,  under  your  seals,  and  the  seals  of  those  br 
whose  oath  you  shell  make  the  said  extent  and  appraiseoenL 
And  have  there  then  this  writ 
Witness  ourselves  at  Westminster,  ^c. 


8,  fFrU  qf  Vendiiioni  EsBp&mas. 

187B.   B.ini. 
In  ttie  High  Qnirt  of  Justice. 
Dlvlsioa. 
k«B.  ••        ••  ••        Plilnlil^ 

and 
CSL  D>  and  othera  DefendanlBi 


*  Hie  d«j  on  whUb  the  deans  or  order 
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Victoria,  by  the  grsfce  of  God  of  llw  United  Eugdom  of 
OiMt  Britain  and  IidanA  Qucoi^  Defender  of  the  Jfutk, 
To  flw  aherilf  c£  ,  greeling : 

WkoPMs  by  our  writ  we  latelj  commanded  yon  that  of  tb» 
goode  and  cbattels  cf  €X  D.  [^h^e  rveite  the  fieri  faeuts  to  tka 
end].    And  on  the  day  of  jon  retained  to  na 

in  the  BiTimoo  <if  our  High  Court  of  Justice  af  oiesaid, 

tiiat  by  Tirtae  of  the  mtd  writ  to  yon  directed  yon  had  taken 
floods  and  diattels  of  the  said  C  D.  to  the  yalne  of  the  money 
and  interest  aforesaid,  whieh  said  goods  and  chattels  remained 
in  your  bands  qbboM  for  want  of  bnyers.  Therefore  we,  bein^ 
dtauoas  that  the  said  A.  B.  should  be  saCisfled  his  money  and 
intci^eat  aforesaid,  command  yon  that  yon  eotpose  to  sale  and  sell, 
or  csnse  to  be  sold,  the  goods  and  chattels  of  the  said  C«  D.,  by 
jon  in  form  aforesaid  taken,  and  e^ry  part  thereof,  for  the 
best  price  that  can  be  gotten  for  the  same,  and  hare  the  money 
arising  from  snch  sale  before  as  in  oar  said  Conrt  of  Jastice 
inunediately  after  the  eseention  hereof,  to  be  paid  to  the  said 
A.  B.    And  have  there  then  tfaia  writ* 

Witness  oarself  at  Westminster,  the  day  of 

in  the  year  of  onr  reign. 


4.  Writ  (if  Fieri  Faeia$  de  Bmis  EcelenoMtieig. 

1876.    B.  No. 
In  the  High  Coort  of  Jnsdce. 
Diirision. 

BetweenA.B Flaihtiff, 

and 
C.  D.  and  others  . .        Defendants. 

Yictoria,  by  the  grace-  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Qoeen,  Defender  of  the  Faith  :  To 
the  Right  ReTerend  Father  in  God  \Jbhn\  by  Divine  permission 
Lord  Bishop  of  ,  greeting  :  We  command  yon,  that  of 

tiie  ecclesiastical  goods  of  C.  D.,  clerk  in  yonr  diocese,  yon 
canse  to  be  made  H  which  lately  before  hs  in  oar  High 

Coort  of  Jastice  in  a  certain  action  [or  certain  actions,  as  the 
eawe  maf  he]  wherein  A.  B.  i»  plaintiff  and  C  D.  is  defendant 
lor  in  a  certain  matter  there  depending;  intitaied  ^  In  the 
nntter  of  £.  F."*  m  the  cote  maf  be],  by  a  jadgment  [or  order, 
as  tke  oate  mof  he]  of  onr  said  conrt,  bearing  date  the 
day  of  ,  was  adjudged  [or  ordered,  as  the  oatemaf  be] 

to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  together  with 
intereat  oo  tiie  said!  son  of  £  at  the  rate  otiL  per 

ccntom  per  aammi^  from  the  day  of  » and  haTa 

b2 
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that  money,  together  with  rach  interest  as  aforesud,  bcioR  ts 
in  onr  said  court  immediately  aftor  the  execution  hereof,  to  bi 
rendered  to  the  said  A.  B.,  for  that  oar  sheriff  of 
returned  to  us  in  our  said  conrt  on  [or  "at  a  daj so* 

past "]  that  the  said  C.  D.  had  not  any  goods  or  chattels  or  nj 
lay  foe  in  his  bailiwick  whereof  he  could  cause  to  be  made  tk 
said  £  and  interest  aforesaid  or  any  part  thereof,  and  dat 

the  said  C.  D.  was  a  beneficed  clerk  (to  wit)  rector  of  rectoxj  [f 
yicar  of  the  yicarage]  and  parish  church  of  ,  in  the  laii 

sheriff's  county,  and  within  your  diocese  [m  in  the  return];  aaii 
in  what  manner  you  shall  haTe  executed  this  our  writ  uuIk 
appear  to  us  in  our  said  court  immediately  after  the  execatua 
hereof,  and  hare  you  there  then  this  writ  Witness  ourBelf  is 
Westminster,  the  day  of  in  the  year  of  oar 

Lord  • 


6.  Writ  of  Fieri  Facias  to  the  Archbishop  de  Btmif 
Ecclesicuticis  during  the  vacancy  of  a  Bishop'* 
See. 

Victoria  [&c.  a$  in  the  preceding  form]:  To  the  Jti^ 
Beverend  Father  in  God  [John]  by  Dinne  ProTidenoe  Lofd 
Archbishop  of  Canterbury,  Primate  of  all  England  and  Metro- 
politan, greeting :  We  command  you,  that  of  the  ecclesiastical 
goods  of  C.  D.,  clerk  in  the  diocese  of  ,  which  is 

within  the  province  of  Canterbury,  as  ordinary  of  that  chnrdi, 
the  episcopal  see  of  now  being  Tacant,  you  caox 

to  be  made  [&c.,  conclude  a$  in  the  preceding  form']. 


6.  Writ  of  Sequestrari  Facias  de  Bonis  Ecclesiasticu. 

1875.    B.Na 
In  the  High  Court  of  Justice. 
Diyision. 

Between  A.  B Plaintiff, 

and 

C.  D.  and  others Defendaots. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Lreland  Queen,  Defender  of  the  Fteith :  To 
the  Bight  Reyerend  Father  in  God  [John]  by  Divine  permisaios 
Lord  Bishop  of  ,  greeting :  Whereas  we  litel? 

oommanded  onr  sheriff  of  that  he  should  omit 

not  by  reason  of  any  liberty  of  his  county,  but  that  he  sboobi 
enter  the  samei  and  cause  [to  be  made,  if  after  the  retnm  t* 
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^  fieri  factoiy  or  deliTered,  i^  trfter  the  return  to  an  elegit ^  Jfe., 
and  in  either  ease  recite  the  former  writl.  And  whereapon 
oar  said  sheriff  of  ,  on  ,  [or  "  at  a 

day  past "]  rstanied  to  us  in  the  Division  of  oar 

said  Coort  of  Justice,  that  the  said  C.  D.  was  a  beneficed  clerk; 
that  is  to  aaj,  rector  of  the  rectoiy  {or  yicar  of  the  yicarage] 
and  parish  chnich  of  ,  in  the  conntj  of 

y  and  within  jonr  diocese,  and  that  he  had 
not  any  goods  or  chattels,  or  any  lay  fee  in  his  bailiwick 
[here  follow  the  mord»  of  the  sheriff *m  return'].  Therefore 
we  command  yon  that  yoa  enter  into  the  said  rectory  [or  vicar- 
age] and  parish  charch  of  ,  and  take  and 
seqneeter  the  same  into  yonr  possession,  and  that  yon  hold 
the  same  in  yonr  possession  nntil  yon  shall  have  levied  the  said 
£  and  interest  aforesaid,  of  the  rents,  tithes,  rentcharges 
in  lien  of  tithes,  oblations,  obventions,  fruits,  issaes,  and  profits 
thereof,  and  other  ecclesiastical  goods  in  yonr  diocese  of  and 
belonging  to  the  said  rectory  [or  vicarage]  and  parish  chnrch 
of  ,  and  to  the  said  C.  D.  as  rector  [or  vicar] 
thereof  to  be  rendered  to  the  said  A.  B.;  and  what  yon  shall  do 
therein  make  appear  to  ns  in  oar  said  court  immediately  after 
the  execution  hereof,  and  have  you  there  then  this  writ  Witness 
onrself  at  Westminster,  the  day  of  » 
in  the  year  of  our  Lord 


7.  Writ  of  Possession, 

187    .    B.No. 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B Plaintiff, 

and 

C.  D.  and  others Defendants. 

Victoria^  to  the  sheriff  of  , 

greeting :  Whereas  lately  in  our  High  Court  of  Justice,  by  a 
jadgment  of  the  Division  of  the  same  court 

A.  B.  xecovered  [or  E.  F.  was  ordered  to  deliver  to  A.  B.] 
posnssion  of  all  that  with  the  appurtenances 

in  yonr  bailiwick :  Therefore  we  command  you  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  aame,  and  without  delay  you  cause  the  said  A.  B.  to  have 
poMCSsion  of  the  said  land  and  premises  with  the  appurtenances; 
and  in  what  manner  you  have  executed  this  our  writ  make 
appear  to  the  judges  of  the  Division  of  our  High 

Court  of  Justice  immediately  after  the  execution  hereof,  and 
have  you  there  then  this  writ    Witness,  &c. 
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8.  WtU  of  Delivery. 

187    .    B.  5a 
In  the  Sgh  Coart  of  Jnstice. 

Division. 

Between  A.  B PUdntaf^ 

and 
C.  D.  and  others  ..        •«        ••    Defwidairta. 

Victoria,  by  the  grace  of  God  of  tlie  United  Kingdon  d 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 
sheriff  of  ,  greeting :  We  command  jon,  dm 

withont  delay  yon  ^aase  the  following  chatty  that  is  to  st 
{here  enumerate  the  ehatteU  reeovered  by  the  Jud^wtent  Jet 
the  return  of  whieh  execution  hoe  been  ordered  to  iuw], 
to  be  retomed  to  A.  B.,  which  the  said  A  B.  lately  in  oar 

recovered  against  C.  D.  [or  C.  D.  was  otdeni 
to  ddiyer  to  the  said  A.  B.]  in  an  action  in  the 
Divisioa  of  our  said  coort  And  we  further  command  yon,  tint 
if  the  said  chattels  cannot  be  foond  in  yonr  bailiwick,  yon  di*- 
train  the  said  C.  D.  by  aM  his  lands  and  chattels  in  yoor  baiH- 
wick,  so  that  neither  the  said  C.  D.  nor  any  one  for  him  do  Uj 
hands  on  the  sam^  until  the  said  C.  D.  render  to  the  said  A  & 
the  said  chattels ;  and  in  what  manner  yon  shall  have  execDk4 
this  onr  writ  make  appear  to  the  judges  of  the 
Division  of  onr  High  Coort  of  Justice  immediately  after  the  exe- 
cution hereof,  and  have  yon  there  then  this  writ    Witness^  &c 


The  Like,  but  instead  of  a  Distress  nnfil  the  Chattel  is  retuned, 
commanding  the  Sheriff  to  levy  on  Defendant's  Goods  the 
assessed  Vdue  of  it 

\_Prooeed  a$  in  the  preceding  form  untU  the  *,  on^  then 
thue:"]  And  we  fnrther  command  you,  that  if  the  said  chattel 
cannot  be  fonnd  in  yonr  bailiwick,  of  the  goods  and  chattds  of 
the  said  C.  D.  in  yonr  bailiwick  yon  cause  to  be  made  £ 
[the  aseeseed  vaiue  qf  the  chattele] ;  and  in  what  manaer  job 
shall  hftye  executed  this  oar  writ  make  appear  to  the  jodges  of 
the  Division  of  onr  High  Court  of  Justiee  at  Wtfl- 

minster  immediately  after  the  execution  hereof,  and  have  yen 
there  then  this  writ.    Witness,  &c 
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9.  Writ  of  AUaehfhenL 

187    .    B.Ko. 
In  fhe  HIgfli  Cotnt  of  Jostice. 
DirUdoti. 

Between  A.  B I^laintiff, 

and 
C.  D.  and  others       ••        ••    ]>elendantB. 
VictorM,  &c 

To  the  sheriff  of  ,  greeting : 

We  command  yon  to  attach  C.  D.  bo  as  to  haye  him  before  na 
in  the  Division  of  oar  High  Coort  of  Justice  wheieaoeTer 

the  said  court  shall  then  be,  there  to  answer  to  ns,  as  well  tonch- 
ing  a  contempt  which  he  it  is  alleged  hath  committed  against  ns, 
as  also  such  other  matters  as  shall  be  then  and  there  laid  to  his 
charge,  and  further  to  perform  and  abide  such  order  as  our  said 
court  shall  make  in  this  behalf,  and  hereof  fail  not,  and  bring 
this  writ  with  you.    Witness,  &c. 


10.  Writ  of  Sequestration, 

187    .    B.  No. 

In  the  High  Court  of  Justioe. 

Dinsion. 

Between  A.  B ..    Plaintiff, 

and 
C.  D.  and  others  .  •        • .    Defendants. 
Victoria,  &c. 
To  [names  of  not  let$  than  four  CommUtioner$\,  greeting : 
Whereas  lately  in  the  Division  of  our  High  Ck>nrt  of 

Justice  in  a  certain  action  there  depending,  wherein  A.  B.  is 
plaintiff  and  C.  D.  and  others  are  defendants  [or  in  a  certain 
matter  then  depending,  intituled  "In  the  matter  of  E.  F.,"  as 
the  ease  may  60],  bj  a  judgment  [or  order,  as  the  ease  may  he^ 
of  our  said  court  made  in  the  said  action  [or  matter],  and  bear- 
ing date  the  day  of  187  ,  it  was  ordered  that  the 
aaid  C.  D.  should  [pay  into  court  to  the  credit  of  the  said  action 
the  sum  of  £  ,or  as  the  ease  may  he"].  Know  ye,  there- 
fore, that  we,  in  confidence  of  your  prudence  and  fidelity,  have 
given,  and  by  these  presents  do  give  to  you,  or  any  three  or  two 
of  yon,  full  power  and  authority  to  enter  upon  all  the  mesBuagesi 
lands,  tenements,  and  real  estate  whatsoever  of  the  said  C.  D., 
and  to  collect,  receive,  and  sequester  into  your  hands  not  only 
all  the  rents  and  profits  of  his  said  messuages^  lands,  tenements, 
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and  raal  estate,  bat  alao  Ins  gooda»  rhattris  and  pcnooal  eititeB 
wfaataoerer;  and  therefore  we  mmiand  yon,  any  three  or  two  of 
yon,  that  yon  do,  at  eertain  proper  and  conTcnient  daysand  hoon, 
go  to  and  enter  npon  all  the  mtawiagea,  landa^  tenementi,  and 
real  estates  of  the  aaid  C.  D^  and  that  yon  do  eolleet,  take  md 
get  into  your  hands  not  only  the  rente  and  profits  of  the  aud 
real  estate,  bat  also  all  his  goods,  ^*»»***»«^  and  pencnuJ  otate, 
and  detain  and  keep  tiie  same  under  seqaestratioo  in  year  handi 
until  the  said  CD.  shall  [paj  into  oooxt  to  the  credit  of  the  aaid 
action  the  som  of  iS  ,9r  as  ike  ease  aioy  be"]  dear  his 

ccotempty  and  our  nad  ooat  make  other  order  to  the  oontraiy. 


ORDERS  IN  COUNCIL. 


L 
ADDITIONAL  RULES  OF  COURT. 


[*«*  These  Rules  may  be  cited  as  Rules  of  the 
Supreme  Court  (  Costs),  See  R^  &  C,  Dec, 
1875,  Rule  1,  p.  647,  post.} 


At  the  Court  at  Osborne  House,  Isle  of  Wight,  the 

12th  day  of  August,  1875. 

Present :  The  Queen's  Most  Excellent  Majesty  in 

Council. 

Whereas  by  an  act  passed  in  the  present  session  of  itocitai  of 
parliament  intituled  "An  Act  to  amend  and  extend  ofi876.  see 
the  Supreme  Court  of  Judicature  Act,  1873,"  it  is  p«««m. 
enacted  that  her  Majesty  may,  at  any  time  after  the 
passing  and  before  the  commencement  of  the  said  act, 
by  order  in  council,  made  upon  the  recommendation 
of  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron 
of  the  Exchequer,  and  the  Lords  Justices  of  Appeal 
in  Chancery  or  any  five  of  them  and  the  other  judges 
of  the  several  courts  intended  to  be  united  and  con- 
solidated by  the  said  principal  act  as  amended  by  the 
said  act,  or  of  a  majority  of  such  other  judges,  make 
any  further  or  additional  rules  of  court  for  carrying 
the  said  principal  act  and  the  said  act  into  effect,  and 
in  particular  for  all  or  any  of  the  following  matters, 
so  far  as  they  are  not  provided  for  by  the  rules  in  the 
first  schedule  to  the  said  act ;  that  is  to  say,  ( 1 )  for 
regulating  the  sittings  of  the  High  Court  of  Justice 
and  the  Court  of  Appeal,  and  of  any  divisional  or 
other  courts  thereof  respectively,  and  of  the  judges  of 
the  said  High  Court  sitting  in  chambers ;  and  {2)  for 
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{Costs.) 


luae  of  addi- 
tional roles  of 
ooort. 


regulating  the  pleadings,  practice  and  procedure  in  the 
High  Court  of  Justice  and  Court  of  Appeal;  and  (3) 
generally  for  regulating  any  matters  relating  to  the 
practice  and  procedure  of  the  said  courts  respectivelj, 
or  to  the  duties  of  the  officers  thereof  or  of  the 
Supreme  Court  or  to  the  costs  of  proceedings  therem: 
Now  therefore  her  Majesty,  in  pursuance  of  the 
said  act,  and  by  and  with  the  advice  of  her  Privj 
Council,  and  upon  the  recommendation  of  the  Loni 
Chancellor,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Exche- 
quer and  the  Lords  Justices  of  Appeal  in  Chancery, 
and  a  majority  of  the  other  judges  of  the  several 
courts  intended  to  be  united  and  consolidated  by  the 
said  principal  act  as  amended  by  the  said  act,  is 
pleased  to  make  and  issue  the  additional  rales  of  court 
following  for  the  purposes  aforesaid. 

C.  L.  Peel. 


Prtnttiiff  of 
depoaitlonf. 


Printing  of 
atfldavitii. 

•  Page  220. 


Special 
t  I'age  301. 


Additional  Roles  of  Court  under  the  Suprexe 
Court  of  Judicature  Act,  1875. 

Order  L 

Where  any  written  deposition  of  a  witness  has  been 
filed  for  use  on  a  trial,  such  deposition  shall  be  printed, 
unless  otherwise  ordered. 

Order  IT. 

The  rules  of  court  as  to  printing  depositions  and 
affidavits  to  be  used  on  a  trial  shall  not  apply  to  depo- 
sitions and  affidavits  which  have  previously  been  used 
upon  any  proceeding  without  having  been  printed. 

Order  m. 

Other  affidavits  than  those  required  to  be  printed 
by  Order  XXXVIIL,  Rule  6,»  in  the  schedule  to 
the  Supreme  Court  of  Judicature  Act,  1875,  may  be 
printed  if  all  the  parties  interested  consent  thereto, 
or  the  court  or  judge  so  order. 

Order  IV. 

The  3rd  Rulef  of  the  Order  XXXIV.,  in  the  first 
schedule  to  the  Supreme  Court  of  Judicature  Act, 
1875,  shall  apply  to  a  special  case,  pursuant  to  the  Act 
of  13  &  14  Vict.  c.  33  (a). 


(a)  ak.    13&14Vlct.  cS^SfteTidtDUjnMtiiL 
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Where,  pursuant  to  rules  of  court,  any  pleading,  BegniatioiM 
special  case,  petition  of  right,  deposition,  or  affidavit  ^J^ 
is  to  be  printed,  and  where  any  printed  or  other  office  piwdiDg,  Ac. 
copy  thereof  is  to  be  taken,  the  following  regulations 
shaU  be  observed: — 

1.  The  party  on  whose  behalf  the  deposition  or  printtng. 

affidavit  is  taken  and  filed  is  to  print  the  same 
in  the  manner  provided  by  Rule  2*  of  Order  •  Page  2co. 
LVI.   in   the  first  schedule  to  the  Supreme 
Court  of  Judicature  Act,  1875. 

2.  To  enable  the  party  printing  to  print  any  deposi- 

tion, the  officer  with  whom  it  is  filed  shall  on 
demand  deliver  to  such  party  a  copy  written 
(m  draft  paper  on  one  side  only. 
3u  The  party  printing  shall,  on  demand  in  writing,  sqppir  of 
furnish  to  any  o^her  party  or  his  solicitor  any  p''°^ 
number  of  printed  copies,  not  exceeding  ten,  ^^  ^ 
upon  payment  therefor  at  the  rate  of  1^.  per  payment. 
folio  for  one  copy,  and  ^d,  per  folio  for  every 
other  copy. 

4.  The  solicitor  of  the  party  printing  shall  give 

credit  for  the  whole  amount  payable  by  any 
other  party  for  printed  copies. 

5.  The  party  entitled  to  be  furnished  with  a  print  ko  charge  for 

shall  not  be  allowed  any  charge  in  respect  of  ^^t'®"  «>py' 
a  written  copy,  unless  the  court  or  judge  shall 
otherwise  direct. 
6«  The  party  by  ^r  on  jwhose  behalf  any  deposition.  Marking  of 
affidavit,  or  certificate  is  filed,  shall  leave  a  o^'^oe  <»?>'• 
copy  with  the  officer  with  whom  the  same  is 
filed,  who  shall  examine  it  with  the  original 
and  mark  it  as  an  office  copy;  such  copy  shall 
be  a  copy  printed  as  above  provided  where 
such  deposition  or  affidavit  is  to  be  printed. 

7.  The  party  or  solicitor  who  has  taken  any  printed  Prodactton  of 

or  written  office  copy  of  any  deposition  or  <>®<*«>py- 
affidavit  is  to  produce  the  same  upon  every 
proceeding  to  which  the  same  relates. 

8.  Where  any  party  is  entitled  to  a  copy  of  any  written  copy, 

deposition,  affidavit,  proceeding  or  document  befamilSiel 
filed  or  prepared  by  or  on  behalf  of  another 
party,  which  is  not  required  to  be  printed,  such 
copy  shall  be  furnished  by  the  party  by  or  on 
whose  behalf  the  same  has  been  filed  or  pre- 
pared. 

9.  The    party  requiring    any  such  copy,  or  his  Application 
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for  written 
copy. 


InJanctioDt 
or  neexecU 
rtgno. 

Copies  of 
AlBdavitfl, 


Note  a$  to  on 
wY)o«e  behalf 
affidavit  SB 
flled. 


IndorMment 
upon  copy  of 
namet  &c« 
of  Bolicitor. 


Folios  to  be 
numbered 
oonseca- 
lively. 


Neglect  to 
fomUh  writ- 
ten  copy. 


solicitor,  is  to  make  a  written  application  to 
the  party  by  whom  the  copy  is  to  be  famished, 
or  his  solicitor,  with  an  undertaking  to  pay  ^ 
proper  charges,  and  thereupon  such  copy  is  to 
be  made  and  ready  to  be  delivered  at  the  expi- 
ration of  twenty-four  hours  after  the  receipt  of 
such  request  and  undertaking,  or  within  such 
other  time  as  the  court  or  judge  may  in  anj 
case  direct,  and  is  to  be  furnished  acoordinglj 
upon  demand  and  payment  of  the  proper 
charges. 

10.  In  the  case  of  an  ex  parte  application  for  an 
injunction  or  writ  of  ne  exeat  regno,  the  party 
making  such  application  is  to  furnish  copies  of 
the  affidavits  upon  which  it  is  granted  upon 
payment  of  the  proper  charges  immediately 
upon  the  receipt  of  such  written  request  and 
undertaking  as  aforesaid,  or  within  such  time  as 
may  be  specified  in  such  request,  or  may  have 
been  directed  by  the  court. 

11.  It  shall  be  stated  in  a  note  at  the  foot  of  every 

affidavit  filed  on  whose  behalf  it  is  so  filed,  and 
such  note  shall  be  printed  on  every  printed 
copy  of  an  affidavit  or  set  of  affidavits,  and 
copied  on  every  office  copy  and  copy  furnished 
to  a  party. 

12.  The  name  and  address  of  the  party  or  solicitor 
by  whom  any  copy  is  furnished  is  to  be  indorsed 
thereon  in  like  manner  as  upon  proceedings  in 
court,  and  such  party  or  solicitor  is  to  be 
answerable  for  the  same  being  a  true  copy  of 
the  original,  or  of  an  office  copy  of  the  original, 
of  which  it  purports  to  be  a  copy,  as  the  case 
may  be. 

13.  The  folios  of  all  printed  and  written  office 
copies,  and  copies  delivered  or  furnished  to  a 
party,  shall  be  numbered  consecutively  in  the 
margin  thereof,  and  such  written  copies  shall 
be  written  in  a  neat  and  legible  manner  on 
the  same  paper  as  in  the  case  of  printed  copies. 

14.  In  case  any  party  or  solicitor  who  shall  be 
required  to  furnish  any  such  written  copy  as 
aforesaid  shall  either  refuse  or,  for  twenty- 
four  hours  from  the  time  when  the  application 
for  such  copy  has  been  made,  neglect  to  famish 
the  same,  the  person  by  whom  such  application 
shall  be  made  shall  be  at  liberty  to  procure  an 
office  copy  from  the  office  in  which  the  original 
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shall  have  been  filed,  and  in  such  case  no  costs      R.  &  c. 
shall  be  due  or  payable  to  the  solicitor  so      ^^***'^ 
making  default  in  respect  of  the  copy  or  copies 
so  applied  for. 
15.  Where,  by  any  order  of  the  court  (whether  of  Expeiweof 
appeal  or  otherwise),  or  a  judge,  any  pleading,  ^^^j^ 
evidence,  or  other  document  is  ordered  to  be  court. 
printed,  the  court  or  judge  may  order  the  ex- 
pense of  printing  to  be  borne  and  allowed,  and 
printed  copies  to  be  furnished  by  and  to  such 
'  parties  and    upon    such    terms    as    shall    be 
thought  fit. 

Order  VI. 

The  following  regulations  as  to  costs  of  proceedings  cmu- 
in  the  Supreme  Court  of  Judicature  shall  regulate 
such  costs  from  the  commencement  of  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1876:— 

1.  Solicitors  shall  be  entitled   to  charge  and  be  **  Lower 
allowed   the  fees  set  forth  in  the   colamn    headed  ''^^" 
•*  lower  scale"  in  the  schedule  hereto— 

In  all  actions  for  purposes  to  which  any  of  the 
forms  of  indorsement  of  claims  on  writs  of  summons 
in  Sections  II.,*  IV.f  and  V1L,1  in  Part  II.  of  Ap-  •  Page  273. 
pendix  A.,  referred  to  in  the  3rd  Rule§  of  Order  III.,  J  gJJ  ^' 
in  the  schedule  to  the  Supreme  Court  of  Judicature  s  Page  126.' 
Act,    1875,   or  other  similar  forms,   are   applicable 
(except  as  after  provided  in  actions  for  injunctions); 

In  all  causes  and  matters  by  the  34th||  section  of  Qaeen*s 
the  Supreme  Court  of  Judicature  Act,  1873,  assigned  gilSdin**^ 
to  the  Queen's  Bench  Division  of  the  Court ;  g  p^^  3^^ 

In  all  causes  and  matters  by  the  34th  section  of 
the  said  act  assigned  to  the  Common  Pleas  Division 
of  the  Court ; 

In  all  causes  and  matters  by  the  34th  section  of 
the  said  act  assigned  to  the  Exchequer  Division  of 
the  Court ; 

In  all  causes  and  matter  by  the  34th  section  of  Probate,  &c. 
the  said  act  assigned  to  the  Probate,  Divorce,  and  ^*^^**"* 
Admiralty  Division  of  the  Court ; 

And  also  in  causes  and  matters  by  the  34th  section  Chancexy 
of  the  said  act  assigned  to  the  Chancery  Division  of  ^*^^^**°- 
the  Court  in  the  following  cases  (that  is  to  say): — 

1.  By  creditors,  legatees  (whether  specific,  pecu- 
niary, or  residuary),  devisees  (whether  in  trust 
or  otherwise),  heirs-at-law  or  next  of  kin,  in 
which  the  personal  or  real  or  personal  and  real 
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R.8.  c.  estate  for  or  against  or  in  respect  of  which  or 

—  for  an  account  or  administration  of  which  the 

demand  may  be  made,  shall  be  under  the 
amount  or  value  of  1,000/. 

2.  For  the  execution  of  trusts  or  appointment  of 

new  trustees  in  which  the  trust  estate  or  fund 
shall  be  under  the  amount  or  value  of  1,000/. 

3.  For  dissolution  of  partnership  or  the  taking  of 

partnership  or  any  other  accounts  in  which  the 
partnership  assets  or  the  estate  or  fund  shall  be 
under  the  amount  or  value  of  1,000/. 

4.  For  foreclosure  or  redemption,  or  for  enforcing 

any  charge  or  lien  in  which  the  mortgage 
whereon  the  suit  is  founded,  or  the  charge  or 
lien  sought  to  be  enforced,  shall  be  under  the 
amount  or  value  of  1,000/. 
6.  And  for  specific  performance  in  which  the  pur- 
chase-money or  consideration  shall  bounder  the 
amount  or  value  of  1,000/. 

6.  In  all  proceedings  under  the  Trustees  Relief 

Acts,  or  under  the  Trustees  Acts,  or  under 
any  of  such  acts,  in  which  the  trust  estate  or 
fund  to  which  the  proceeding  relates  shall  be 
under  the  amount  or  value  of  1,000/. 

7.  In  all  proceedings  relating  to  the  guardianship 

or  maintenance  of  infants,  in  which  the  pro- 
perty of  the  infant  shall  be  under  the  amount 
or  value  of  1,000/. 

8.  In  all  proceedings  by  original  special  case,  and 

in  all  proceedings  relating  to  funds  carried  to 
separate  accounts,  and  in  all  proceedings  under 
any  railway  or  private  act  of  parliament,  or 
under  any  other  statutory  or  summary  juris- 
diction, and  generally  in  all  other  cases  where 
the  estate  or  fund  to  be  dealt  with  shall  be 
under  the  amount  or  value  of  1,000/. 

Tbe  forms  of  iDdoreements  of  writs  mentioned  in  thitf  rule 
are: — Sect.  2,  indorsements  of  money  claims  in  contract;  sect  I, 
of  claims  for  damages;  and  sect  7,  special  indorsements  under 
Ord.  II.,  Rale  6. 

Shonld  the  scale  provided  for  the  cases  specified  in  this  role 
prove  inadeqnate,  it  most  be  borne  in  mind  that  linle  B^post^  can 
be  brought  to  bear  to  prevent  injustice. 

The  normal  rale  for  most  of  the  actionSf  &c.,  which  will  ccmie 
before  divisions  other  than  the  Chancery  Division  gives  nolai^ger 
allowance  than  that  given  in  the  lower  scale,  however  lazge  may 
be  the  sum  in  dispute,  although  the  excess  of  such  sum  over 
1,000/.  is  made  in  most  of  the  matters  assigned  to  the  Chanceiy 
Division  a  test  for  judging  whether  the  higher  scale  ahoold  be 
allowed. 
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2.  Solicitors  shall  be  entitled  to  charge  and  be 
allowed  the  fees  set  forth  in  the  column  headed 
**  higher  scale"  in  the  schedule  hereto ;  in  all  actions  ^'If-^ 
for  special  injunctions  to  restrain  the  commission  or 
continuance  of  waste,  nuisances,  breaches  of  covenant, 
injuries  to  property  and  infringement  of  rights,  ease- 
ments, patei^ts  and  copyrights,  and  other  similar  cases 
where  the  procuring  such  injunction  is  the  principal 
relief  sought  to  be  obtained,  and  in  all  cases  other 

than  those  to  which  the  fees  in  the  column  headed 
**  lower  scale*'  are  hereby  made  applicable. 

3.  Notwithstanding  these  rules,  the  court  or  judge 
may  in  any  case  direct  the  fees  set  forth  in  eith^*  of 
the  said  two  columns  to  be  allowed  to  all  or  either  or 
any  of  the  parties,  and  as  to  all  or  any  part  of  the 
costs. 

4.  The  proyisions  of  Order  LXIIL,*  in  the  first     PiceMi. 
schedule  to  the  Supreme  Court  of  Judicature  Act, 

1875,  shall  apply  to  these  rules. 


The  schedule  abote  befebbed  to. 

An  Order  or  Rule  herein  referred  to  by  number  shall 
mean  the  Order  or  Rule  so  numbered  in  the  First 
Schedule  to  the  Supreme  Court  of  Judicature  Act, 
1875. 

Writs,  Summonses,  and  Warrants. 

Lower  Scale.  Hlirher  SceleL 

Writ  of  summons  for  the  commence-  £ 

ment  of  any  action  .  .  .0 
And  for  endorBement  of  claim,  if 

special 0 

CoDcurrent  writ  of  summons  .  .  0 
Renewal  of  a  writ  of  summons .  .  0 
Notice  of  a  writ  for  service  in  lieu  of 

writ  out  of  jurisdiction  .  .  .0 
Writ  of  inquiry  .  .  .  .1 
Writ  of  mandamus  or  injunction       .  0 

Or  per  folio 0 

Writ  of  subpoena  ad  testificandum 

duces  tecum 0    6    8        0    6    8 

And  if  more  than  four  folios,  for  each 

folio  beyond  four  .... 
Writ  or  writs  of  subpoena  ad  testifi- 
candum for  any  number  of  persons 

not  exceeding  three,  and  the  same 

for  every  additional  number  not 

exceeding  three     .... 


6 

8 

£    9. 

0  13 

rf. 
4 

5 
6 
6 

0 
8 
8 

0    5 
0    6 
0    6 

0 

8 
8 

4 

1 
10 

1 

0 
0 
0 
4 

0  6 

1  1 
1    1 
0    1 

0 
0 
0 
4 

0    14       0    14 


0    6    8       0    6    8 


6    8 

1     1    0 

2    0 

0    2   0 

— 

0    0    4 
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Writ  of  distringas,  pursuant  to  stat. 
5Victc.  8^ 0  13    4        0  13   4 

Writ  of  execution,  or  other  writ  to  * 

enforce  any  judgment  or  order      .070        0  10   0 

And  if  for  more  than  four  folios,  for 
each  folio  beyond  four  .        .        .014        014 

Procuring  a  writ  of  execution  or 
notice  to  the  sheriff,  marked  with 
a  seal  of  renewal  .        .        .        .068        068 

Notice  thereof  to  serve  on  sheriff     .040        050 

Any  writ  not  included  in  the  above  .070  0  10  0 
These  fees  include  all  endorse- 
ments and  copies,  or  praecipes,  for 
the  officer  sealing  them,  and  at- 
tendances to  issue  or  seal,  but  not 
the  court  fees. 

Summons  to  attend  at  judges*  cham- 
bersf     ; 630        068 

Or  if  special,  at  taxing  officer's  dis- 
cretion, not  exceeding  .        .        .0 

Copy  for  the  judge,  when  required   .  0 

Or  per  folio 

Original  summons  for  proceedings  in 
chambers  in  the  Chancery  Division  0  13    4        10    0 

And  attending  to  get  same  and 
duplicate  sealed,  and  at  the  proper 
office  to  file  duplicate  and  get 
copies  for  service  stamped    .        .  0  13 

Copy  for  the  judge    .        .        .        .02 

Or  per  folio — 

Endorsing  same  and  copies  under 
8th  rule  of  the  35th  of  the  Conso- 
lidated General  Orders  of  the 
Court  of  Chancery         .        .        .0    6    8        0    6    8 

Services,  Notices,  and  Demands. 

Service  of  any  writ,  summons,  war- 
rant, interrogatories,  petition, 
order,  notice  or  demand,  on  a 
party  who  has  not  entered  an  ap- 
pearance, and  if  not  authorized  to 
be  served  by  post .        .        .        .050        0    5    0 

If  served  at  a  distance  of  more  than 
two  miles  from  the  nearest  place  of 
business,  or  office  of  the  solicitor 
serving  the  same,  for  each  mile' 
beyond  such  two  miles  therefrom  .010        010 


•  Sie.    See  Order  XLVL,  Rale  2,  and  note,  i».  SS7. 
t  The  fee  in  this  and  the  next  etght  Items  does  not  Indade  ooort  IMl  (Fv 
Undley,  J.,  at  chambers,  Bitt  p.  97.) 


4 

0  13 

4 

0 

0    2 

0 

0    0 

4 

BULES  OF  THE  SUPREME  COURT  (cOSTS).  877 


Lower  Scale.    Higher  Scale.        Ji  S.  C. 

£    8,  d.        £    8.  d.       iCoiu.) 


Where,  in  consequence  of  the  dis- 
tance of  the  party  to  be  served, 
it  is  proper  to  effect  such  service 
through  an  agent  (other  than  the 
London  agent),  for  correspondence 
in  addition 0    7    0        0    7    0 

Where  more  than  one  attendance  is 
necessary  to  effect  service,  or  to 
ground  an  application  for  substi- 
tuted service,  such  further  allow- 
ance may  be  made  as  the  taxing 
officer  shall  think  fit. 

For  service  out  of  the  jurisdiction 
such  allowance  is  to  be  made  as 
the  taxing  officer  shall  think  fit. 

Service  where  an  appearance  has 
been  entered  on  the  solicitor  or 
party 026        026 

Or  if  anthorized  to  be  served  by 
post 016        016 

Where  any  writ,  order  and  notice, 
or  any  two  of  them,  have  to  be 
served  together,  one  fee  only  for 
service  is  to  be  allowed. 

In  addition  to  the  above  fees,  the 
following  allowances  are  to  be 
made : — 

As  to  writs,  if  exceeding  two  folios, 
for  copy  for  service,  per  folio,  be- 
yond such  two       .        .        .        .0    0    4        0    0    4 

As  to  summons   to  attend  at  the 

judges*  chambers,  for  each  copy 

to  serve 0    10       0    2    0 

Or  per  folio 0    0    4        0    0    4 

As  to  notice  in  proceedings  to  wind 
up  companies,  for  preparing,  or 
filling  up  each  notice  to  creaitors 
to  attend  and  receive  debts,  and 
to  contributories  to  settle  list  of 
contributories        .        .        .        .010        010 

And  for  preparing  or  filling  up  each 
notice  to  contributories  to  be 
served  with  a  general  order  for  a 
call,  or  an  order  for  payment  of  a 
call 0    10        0    10 

And  for  drawing  notice  to  be  served 
on  contributories  or  creditors  of  a 
meeting,  per  folio         .        .        .010        010 

For  each  copy  of  the  last-mentioned 
notice  to  serve,  per  folio       •        .004       004 
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R.S.C.  Lower  Seile.   Higher  I 

For  preparing  or  filling  np  for  ser- 
▼ice  in  any  other  canse  or  matter, 
each  notice  to  creditors  to  prove 
claims,  and  each  notice  that 
cheques  may  be  received,  specify- 
ing the  amount  to  be  received  for 
principal  and  interest,  and  costs, 

if  any 010       010 

For  preparing  notice  to  produce  or 

adroit,  and  one  copy     .        .        .050       076 
If  special  or  necessarily  long,  such 
allowance    as   the  taxing    officer 
shall  think  proper,  not  exceeding 

per  folio 0    0    8       0    14 

And  for  each  copy  beyond  the  first, 
such  allowance  as  the  taxing  master 
shall  think  proper,  not  exceeding 

.   per  folio 0    0    4       0   0   4 

For  preparing  notice  of  motion         .020        050 

Or  per  folio 0    10       0    10 

Copy  for  service       .        .        .        .010       0    1   0 

Or  per  folio —  0    0  4 

For  preparing  any  necessary  or 
proper  notice,  not  otherwise  pro- 
vided for  and  demand  .  .  .016  016 
Or  if  special,  and  necessarily  exceed- 
ing three  folios,  for  preparing 
same,  for  each  folio  beyond  three  .010  0  1  0 
And  for  each  copv  for  service,  per 

folio  beyond  sucn  three         .        .004       004 
Copies  for  service  of  interrogatories 
and  petitions,  and  of  orders  with 
necessary  notices  (if  any)  to  ac- 
company, per  folio        .        .        .004       004 
Except  as  otherwise  provided,  the 
allowances    for    services    include 
copies  for  service. 
Where  notice  of  filing  affidavits  is 
required,  only  one  notice  is  to  be 
allowed  for  a  set  of  affidavits  filed, 
or  which  ought  to  be  filed  together. 
In  proceedings  to  wind  up  a  com- 
pany, the  usual  charges  relating  to 
printing  shall  be  allowed  in  lieu  of 
copies  tor  service,  where  the  fee  for 
copies  would  exceed  tlie  charges 
for  printing,  and  amount  to  more 
than  3i. 
Where  any  appointment  is  or  ought 
to  be  adjourned,  service  of  a  notice 
of  the  adjournment,  or  next  ^>- 
pointment^  is  not  to  be  allowed. 
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Appearances.. 


Lower  Scale.    Higher  Seele. 


8. 
6 


d. 
8 


0 


8, 

6 


d. 
8 


£ 

Entering  any  appearance         .        .  0 

If  entered  at  one  time,  for  more  tbaa 
one  person,  for  every  defendant 
beyond  the  first     .        .        .        .0 

If  a  person  appearing  to  a  writ  of 
summons  to  recover  land  limits  his 
defence  by  his  memorandom  of 
appearance,  in  addition  to  the 
above 068       068 


10       0    2    0 


Instsuotions. 

To  sue  or  defend      .        .        .        .0    6    8       0  13    4 

For  sUtement  of  complaint      .        .  0  13    4        2    2    0 

For  statement  or  further  statement 
of  defence 0    6    8        0  13    4 

For  counter-claim    .        .       .        .068        0  13    4 

For  reply  by  plaintiff  when  de- 
fendant sets  up  a  counter-claim    .  0  13    4        110 

Fur  reply  or  farther  reply  in  any 
other  case  by  plaintiff  or  other 
person,  with  or  without  joinder  of 
issue     .  .        ...068       0  13    4 

For  confession  of  defence .  '      .        .068       0  13    4 

For  joinder  of  issue  without  other 
matter  and  for  demurrer .  .  0    6.  8        0  13    4 

For  special  case,  special  petition^  any 
other  pleading  (not  being  a  sum- 
mons), and  interrogatories  for  exa- 
mination of  a  party  or  witness      .0    6    8        0  13    4 

To  amend  any  pleading    .  .068       0  13    4 

For  affidavit  in  answer  to  interroga- 
tories, and  other  special  affidavits  .068       068 

To  appeal 0  13    4        110 

To  add  parties  by  order  of  court  or 
judge    .  .       ..       .068       0  13    4 

For  counsel  to  advise  on  evidence 
when  the  evidence  in  chief  is  to  be 
taken  orally 0    6    8        0    6    8 

Or  not  to  exceed      .        .        .        .  0  13    4        110 

For  counsel  to  make  any  application 
to  a  court  or  judge  where  no  other 
brief 068        0  10    0 

For  brief  on  motion  for  special  in- 
junction         0  13    4        110 
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For  brief  on  hearing  or  trial  of  ac- 
tion upon  notice  of  trial  given, 
whether  such  trial  be  before  m 
judge,  with  or  without  a  jury,  or 
before  an  official  or  special  referee, 
or  on  trial  of  an  isRue  of  fact  before 
a  judge,  commissioner  or  referee, 
or  on  assessment  of  damages        .110       2    2   0 

For  such  brief,  and  for  brief  on  the 
hearing  of  an  appeal  when  wit- 
nesses are  to  be  examined  or  cross- 
examined,  such  fee  may  be  allowed 
as  the  taxing  officer  shall  think  fit, 
having  regard  to  all  the  circnm- 
Btances  of  the  case,  and  to  other 
allowances,  if  any,  for  attendances 
on  witnesses  and  procuring  evi- 
dence. 

The  fees  for  instructions  for  brief  are 
not  to  apply  to  a  hearing  on  further 
consideration. 


Drawing  Pleadings  and  other  Documents. 

Statement  of  claim  .        •        ,        .0100  110 

Or  per  folio 0    10  0    1    0 

Statement  of  defence        .        .        .060  0  10   0 

Or  per  folio 0    10  0    1    0 

Statement  of  defence  and  counter- 
claim     050  110 

Or  per  folio 0    10        0    10 

Reply,  with  or  without  joinder  of 
issue,  confession  of  defence,  joinder 
of  issue  without  other  matter,  de- 
murrer, and  any  other  pleading 
(not  being  a  petition  or  summons) 
and  amendments  of  any  pleading  .050        0  10   0 

Or  per  folio       .        .        ..        .010        010 

Particulars,  breaches,  and  objections, 
when  required,  and  one  copy  to 
deliver 050        068 

Or  such  amount  as  the  taxing  officer 
shall  tiiink  fit,  not  exceeding  per 
folio 008        014 

If  more  than  one  copy  to  be  delivered, 
for  each  other  copy  per  folio         .004        004 

Special  case,  whether  original  or  in 
action,  affidavits  in  answer  to  in- 
terrogatories and  other  special 
affidavits,  special  petitions,  and  in- 
terrogatories, per  folio .        .        .010       010 
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Lower  Rcal«. 

£   i.  d. 


Brief,  on  trial  or  hearing  of  cause, 
issae  of  fact,  assessment  of  da- 
mages, examination  of  witnesses, 
demurrer,  special  case  and  petition 
before  a  court  or  judge,  sheriff, 
commissioner,  referee,  examiner, 
or  officer  of  the  court,  when  neces- 
sary and  proper  in  addition  to 
pleadings,  including  necessary  and 
proper  observations,  per  folio 

Brief  on  application  to  add  parties  . 

Or  per  folio 0 

Brief  on  further  consideration,  per 
sheet  of  10  folios  .... 

Accounts,  statements,  and  other  docu- 
ments for  the  judees'  chambers, 
when  required,  and  fair  copy  to 
leave,  per  folio      .... 

Advertisements  to  be  signed  by 
judge*s  clerk,  including  attendance 
therefor 

Bill  of  costs  for  taxation,  including 
copy  for  the  taxing  officer     » 


Higher  Scale. 
£    8.   d. 


0 

1 

0 

0    1 

0 

0 

6 

8 

0  10 

0 

0 

1 

0 

0    1 

0 

0    6    8        0    6    8 


0    0    8        0    14 


0    6    8       0  13    4 


{Costs.) 


0    0    8       0    0    8 


Copies. 

Of  pleadings,  briefs,  and  other  docu- 
ments where  no  other  provision  is 
made,  at  per  folio .... 

Where,  pursuant  to  rules  of  court, 
any  pleading,  special  case  or  peti- 
tion of  right,  or  evidence  is  printed, 
the  solicitor  of  the  party  printing 
shall  be  allowed  for  a  copy  for 
the  printer  (except  when  made 
by  the  officer  of  the  court),  at  per 
folio 


0    0    4        0    0    4 


0    0    4 


And  for  examining  the  proof  print, 
at  per  folio 0    0    2 

^And  for  printing  a  document  not 
exceeding  10  folios       .        .        .  0  10    0 

^And  in  addition  for  every  20  beyond 
the  first  20  copies  of  any  document 
not  exceeding  24  folios         .       .020       020 


0  0  4 
0  0  2 
0  10    0 


•  Tbeae  Items  §n  altered  from  their  original  foim  and  amount  br  B.  S.  C, 
Jane.  1876,  Bale  SO. 
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to^)  £    «.  dL       £  1.  d 

And  where  any  part  shall  properly 
be  printed  in  a  foreign  langoage, 
or  as  a  fac-simile,  or  in  any  unusnal 
or  special  manner,  or  where  any 
alteration  in  the  docnment  being 
printed  becomes  necessary  after 
the  first  proof,  such  further  allow- 
ance shall  be  made  as  the  taxing 
officer  shall  think  reasonable. 

These  allowances  are  to  include  all 
attendances  on  the  printer. 

The  solicitor  for  a  party  entitled  • 

to  take  printed  copies  shall  be 

allowed,  tor  such  number,  of  copies 

as  he  shall  necessarily  or  properly 

take,  the   amount   he   shall  pay 

therefor. 
In  addition  to  the  allowances  for 

printing  and  taking  printed  copies^ 

there  shall  be  aUowed  for  such 

printed  copies  as  may  be  necessary 

or  proper  for  the  following,  but  for 

no  other  purposes  (Tidelicet): — 

Of  any  pleading  for  delivery  to  the 

opposite  party,  or  filing  in  default 

of  appearance        .... 
Of  any  special  case  for  filing    » 
Of  any  petition  of  ri^ht  for  presenta- 
tion, if  presented  m  print,  and  for 

the  solicitor  of  the  Treasury,  and 

service  on  any  party 
Of  any  pleading,   special   ease   or 

petition  of  right,  for  the  ose  of  the 

court  or  judge       .... 
Of  any  affidavit  to  be-  sworn  to  in 

print 

And  of  any  pleading,  special  casev 

petition  of  right  or  evidenee  for 

the  use  of  counsel  in  court,  and  in 

country  agency  causes  when  propev 

to  be  sent  as  a  close  copy  for  the 

use  of  the  country  solicitor,  at  per 

folio 0    0    t       003 

Such  additional  allowancea  for 
printed  copies  for  the  court  or 
ludge,  and  for  counsel,  are  not  to 
be  made  where  written  copies  have 
been  made  previously  to  printing, 
and  are  not  m  anj  case  to  be  made 
more  than  once  m  the  progress  of 
the  cause. 
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On  counsel  with  briefer  other  papers- 
If  counsers  fee  one  guinea    . 
If  more  and  under  iive  guineas     . 
If  five    guineas    and    under   20 

guineas 

If  20  guineas         .... 
If  40  guineas  or  more    . 

On  consultation  or  conference  with 
counsel 

To  enter  or  set  down  action,  de- 
murrer, special  case,  or  appeaJ,  for 
hearing  or  trial     .... 

In  court  on  motion  of  course  and  on 
counsel  and  for  order    . 

To  present  petition  for  order  of 
course  and  for  order 

In  court  on  every  special  motion, 
each  day 

On  same  when  heard  each  day . 

Or  according  to  circumstances  . 

On  demurrer,  special  case,  or  special 
petition,  or  application  adjourned 
from  the  judge's  chambers,  when 
in  the  speoial  paper  for  the  day,  or 
likely  to  be  heard 

On  same  when  heard 

Or  according  to  circumstances,  not 
to  exceed       

On  hearing  or  trial  of  any  cause,  or 
matter,  or  issue  of  fact,  in  London 
or  Middlesex,  or  the  town  where 
the  solicitor  resides  or  carries  on 
business,  whether  before  a  judge 
with  or  without  a  jury,  or  commis- 
sioner, Ok  referee,  or  on  assessment 
of  damages,  when  in  the  paper 

When  heard  or  tried 

Or  according  to  circumstances 

When  not  in  London  or  Middlesex, 
nor  in  the  town  where  the  solicitor 
resides  or  carries  on  business,  for 
each  day  (except  Sundays)  he  is 
necessanly  absent 

And  expenses  (besides  actual  reason- 
able travelling  expenses)  eacli  day, 
including  Sundays 

Or  if  the  solicitor  has  to  attend  on 
more  than  one  trial  or  assessment 
at  the  same  time  and  place,  in 
each  case 

Tlie  expenses  in   such  case  to  be 
rateably  divided. 
L.r. 


Lower  Scale. 
£   <.   d. 

Higher  Scale. 

R  S.C 
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0    3    4 

0    6    8 

0  6 
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8 

0    6    8 
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0  13 

1   1 

2    2 

4 
0 
0 
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8 

0    6 

8 

0  10 

0 
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0    6 

8 
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4 
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1  1 
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1  1    0 
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0 

0  10 

0 

0  13 

4 
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0 

2    2 

0 
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0 
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<^^)  £    s.   d,       £    8.  (L 

To  hear  judgment  when  same  ad- 
journed   068        0  13    4 

Or  according  to  circumstances .        .  0  13    4        110 

To  deliver  papers  (when  required) 
for  the  use  of  a  judge  prior  to  a 
hearing 068        068 

If  more  than  one  judge     .        .        .  0  13    4        0  13    4 

On  taxation  of  a  bill  of  costs     .        .0    6    8        0    6    8 

Or  according  to  circumstances^  not 
to  exceed 2    2    0        2    2    0 

In  causes  for  purposes  within  the 
cognizance  of  the  Court  of  Chan- 
cery before  the  act  passed,  such 
further  fee  as  the  taxing  officer 
may  think  fit,  not  exceeding  the 
allowances  heretofore  made. 

To  obtain  or  give  an  undertaking  to 

appear 068        068 

To  present  a  special  petition,  and  for 

same  answered      .        .        .        .068        068 

On  printer  to  insert  advertisement 

in  Gazette 0    6    8        0    6    8 

On  printer  to  insert  same  in  other 

papers,  each  printer       .        .        .       —  0    6    8 

Or  every  two 0    6    8  — 

On  registrar  to  certify  that  a  cause 
set  down  is  settled,  or  for  any  rea- 
son not  to  come  into  tlie  paper  for 
hearing 0    6    8        0    6    8 

For  an  order  drawn  up  by  chief  clerk, 

and  to  get  same  entered        .        .068        068 

On  counsel  to  procure  certificate  that 
cause  proper  to  be  heard  as  a  short 
cause,  and  on  registrar  to  mark 
same 068        068 

To  mark  conveyancing  counsel  or 
taxing  master        .        .        .        .068        068 

For  preparing  and  drawing  up  an 
order  made  at  chambers  in  pro- 
ceedings to  wind  up  a  company 
and  attending  for  same,  and  to  get 
same  entered         .        .        .        .  0  13    4        0  13    4 

And  for  engrossing  every  3uch  order, 
per  folio 0    0    4        0    0   4 

Note. — An  order  of  course  means 
an  order  made  on  an  ex  parte  ap- 
plication, and  to  which  a  party  is 
entitled  as  of  right  on  his  own 
statement  and  at  his  own  risk. 
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Lower  Bci|I«.    Higher  Scale.        R.  8.  C. 

£    8.  d,      £   8.  (L      (C«<«) 


Oaths  and  Exhibits. 

Commissioners  to  take  oaths  or  affi- 
davits. For  every  oath,  declara- 
tion, affirmation,  or  attestation 
upon  honour,  in  London  or  the 
country 0 

The  solicitor  for  preparing  each  ex- 
hibit in  town  or  country        .        .010 

The  commissioner  for  marking  each 
exhibit 0    1 


1    6 


Term  Fees. 

For  every  term  commencing  on  the 
day  the  sittings  in  London  and 
Middlesex  of  the  High  Court  of 
Justice  commence,  and  terminating 
on  the  day  preciBding  the  next  such 
sittings,  in  which  a  proceeding  in 
the  cause  or  matter  by  or  affecting 
the  party,  other  than  the  issuing 
and  serving  the  writ  of  summons, 
shall  take  place     .... 

And  further,  in  country  agency  causes 
or  matters,  for  letters    . 

Where  no  proceeding  in  the  cause  or 
matter  is  taken  which  carries  a 
term  fee,  a  charge  for  letters  may 
be  allowed,  if  the  circumstances 
require  it. 

In  addition  to  the  above  an  allow- 
ance is  to  be  made  for  the  neces- 
BBTY  expense  of  postages,  carriage 
and  transmission  of  documents. 


0 


0  16    0 
0    6    0 


0  16 
0  1  0 
0    1    0 


0  15    0 
0    6    0 


Special  Allowances  and  General  Provisions. 

1.  As  to  writs  of  summons  requiring  special  indorsement, 
original  special  cases,  pleadings  and  affidavits  in  answer 
to  interrogatories,  and  other  special  affidavits,  when  the 
higher  scale  is  applicable,  the  taxing  officer  may,  in  lieu 
of  the  allowances  for  instructions  and  preparing  or  draw- 
ing, make  such  allowance  for  work,  labour,  and  expenses 
in  or  about  the  preparation  of  such  documents  as  in  his 
discretion  he  may  think  proper. 

2.  As  to  drawing  any  pleading  or  other  document,  the 
fees  allowed  shall  include  any  copy  made  for  the  use  of 
the  solicitor,  agent,  or  client,  or  for  counsel  to  settle. 

3.  As  to  instructions  to  sue  or  defend,  when  the  higher 
scale  is  applicable,  if  in  consequence  of  the  instructions 
being  taken  separately  from  more  than  three  persons  (not 

s2 
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Affidavits, 
where  several 
or  didtoDt  de- 
pouents. 


Affidavit  in 
answer  to  in- 
terrogatories. 


Same  solicitor 
for  botli 
parties. 


Procnrlng 
evidence. 


Agrencj  cor- 
respondence. 


Attendances 
at  cliamben. 


ExtiBordl- 
nary  fees. 


Costs  of 


being  co-pai'tners)  the  taxing  officer  shall  consider  the  fee 
above  provided  inadequate,  he  may  make  such  further 
allowance  as  he  shall  in  his  discretion  consider  reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to 
be  sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit 
being  sworn  to  go  to  a  distance,  or  to  employ  an  agent, 
such  reasonable  allowance  may  be  made  as  the  taxing 
officer  in  his  discretion  may  think  lit. 

5.  The  allowances  for  instructions  and  drawing  an 
affidavit  in  answer  to  interrogatories  and  other  special 
affidavits,  and  attending  the  deponent  to  be  sw^om,  inclade 
all  attendances  on  the  deponents  to  settle  and  read  over. 

6.  As  to  delivery  of  pleadings,  services,  and  notices, 
the  fees  are  not  to  be  allowed  when  the  same  solicitor  is 
for  both  parties,  unless  it  be  necessary  for  the  purpose  of 
making  an  affidavit  of  service. 

7.  As  to  perusals,  the  fees  are  not  to  apply  where  the 
same  solicitor  is  for  both  parties. 

8.  As  to  evidence,  such  just  and  reasonable  charges  and 
expenses  as  appear  to  have  been  properly  incurred  in 
procuring  evidence,  and  the  attendance  of  witnesses,  are 
to  be  allowed. 

9.  As  to  agency  con^espondence,  in  country  agency 
causes  and  matters,  if  it  be  shown  to  the  satisfaction  of  the 
taxing  officer  that  such  correspondence  has  been  special 
and  extensive,  he  is  to  be  at  liberty  to  make  such  special 
allowance  in  respect  thereof  as  in  his  discretion  he  may 
think  proper. 

10.  As  to  attendances  at  the  judges*  chambers,  where, 
from  the  length  of  the  attendance,  or  from  the  difficulty  of 
the  case,  the  judge  or  master  shall  think  the  highest  of 
the  above  fees  an  insufficient  remuneration  for  the  services 
performed,  or  where  the  preparation  of  the  case  or  matter 
to  lay  it  before  the  judge  or  master  in  chambers,  or  on  a 
summons,  shall  have  required  skill  and  labour  for  which 
no  fee  has  been  allowed,  the  Judge  or  master  mav  allow 
such  fee  in  lieu  of  the  fee  of  1/.  la.  above  provicfed,  not 
exceeding  2Z.  2«.,  or  where  the  higher  scale  is  applicable 
31.  Sa,,  or  in  proceedings  to  wind  up  a  company  hi  5«.,  as 
in  his  discretion  he  may  think  fit ;  and  where  the  prepara- 
tion of  the  case  or  matter  to  lay  it  before  a  judge  at 
chambers  on  a  summons  shall  have  required  and  received 
from  the  solicitor  such  extraordinary  skill  and  labour  as 
materially  to  conduce  to  the  satisfactory  and  speedy  dis- 
posal of  the  business,  and  therefore  shall  appear  to  the 
judge  to  deserve  higher  remuneration  than  the  ordinary 
fees,  the  judge  may  allow  to  the  solicitor,  by  a  memo- 
randum in  writing  expressly  made  for  that  purpose  and 
signed  by  the  judge,  specifying  distinctly  the  grounds  of 
such  allowance,  such  fee,  not  exceeding  10^  10«.,  as  in  his 
discretion  he  may  think  fit,  instead  of  the  above  fees  of 
21.  2«.,  31.  Ss.j  and  5/.  58. 

11.  As  to  attendances  at  the  judges*  chambers,  where 
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by  reason  of  the  non-attendance  of  any  party  (and  it  is  not      R.  8.  c. 
considered  expedient  to  proceed  ex  parte),  or  where  by       (C^o'^y 
reason  of  the  neglect  of  any  party  in  not  being  prepared  f^Qare  to 
with  any  proper  evidence,  account,  or  other  proceeding,  atteixiat 
the  attendance  is  adjourned  without  any  useful  progress  <ii>»™^^«"- 
being  made,  the  judge  may  order  such  an  amount  of  costs 
(if  any)  as  he  shall  think  reasonable  to  be  paid  to  the 
party  attending  by  the  party  so  absent  or  neglectful,  or  by 
his  solicitor  personally ;  and  the  party  so  absent  or  neg- 
lectful is  not  to  be  allowed  any  fee  as  against  any  other 
party,  or  any  estate  or  fund  in  which  any  other  party  is 
interested. 

12.  A  folio  is  to  comprise  seventy-two  words,  every  pouo. 
figure  comprised  in  a  column  being  counted  as  one  word. 

13.  Such  costs  of  procuring  the  advice  of  counsel  on  the  Advice  of 
pleadings,  evidence,  and  proceedings  in  any  cause  or  matter  coaM^i* 
as  the  taxing  officer  shall  in  his  discretion  think  just  and 
reasonable,  and  of  procuring  counsel  to  settle  such  plead- 
ings and  special  affidavits  as  the  taxing  officer  shall  in  his 
discretion  think  proper  to  be  settled  by  counsel,  are  to  be 
allowed;  but  as  to  affidavits,  a  separate  fee  is  not  to  be 
allowed  for  each  affidavit,  but  one  fee  for  all  the  affidavits 
proper  to  be  so  settled,  which  are  or  ought  to  be  filed  at 

the  same  time. 

14.  As  to  counsel  attending  at  judges*  chambers,  no  Attendance 
costs  thereof  shall  in  any  case  be  allowed,  unless  the  judge  ^^*{J^^  *' 
certifies  it  to  be  a  proper  case  for  counsel  to  attend. 

15.  As  to  the  inspection   of  documents  under  Order  inspection  of 
XXXI.,  Rule  14,o  no  allowance  is  to  be  made  for  any  document*, 
notice  or  inspection,  unless  it  is  shown  to  the  satisfaction  •  P»«e  i»6. 
of  the  taxing  officer  that  there  were  good  and  sufficient 
reasons  for  giving  such  notice  and  making  such  inspection. 

16.  As  to  taking  copies  of  documents  in  possession  Copies  of 
of  another  party,  or  extracts  therefrom,  under  rules  of  JjJJ^®"" q" 
court  or  any  special  order,  the  party  entitled  to  take  the  ^^^Imer 
copy  or  extract  is  to  pay  the  solicitor  of  the  party  pro-  P"^y« 
ducing  the  document  for  such  copy  or  extract  as  he  may, 

by  writing,  require,  at  the  rate  of  4d  per  folio ;  and  if  the 
solicitor  of  the  party  producing  the  document  refuses  or 
neglects  to  supply  the  same,  the  solicitor  requiring  the 
copy  or  extract  is  to  be  at  liberty  to  make  it,  and  the 
solicitor  for  the  party  producing  is  not  to  be  entitled  to 
any  fee  in  respect  thereof. 

17.  Where  a  petition  in  any  cause  or  matter  assigned  to  Chancery  di- 
the  Chancery  Division  is  served,  and  notice  is  given  to  the  J***®"  p^'*" 
party  served  that  in  case  of  his  appearance  in  court  his     ^°* 
costs  will  be  Objected  to,  and  accompanied  by  a  tender  of 

costs  for  perasing  the  same,  the  amount  to  be  tendered 
shall  be  21.  28,  The  party  making  such  payment  shall  be 
allow^ed  the  same  in  his  costs,  provided  such  service  was 
proper,  but  not  otherwise  ;  but  this  order  is  without  preju- 
dice to  the  rights  of  either  party  to  costs,  or  to  object  to 
costs  where  no  such  tender  is  made,  or  where  the  court  or 
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judge  shall  consider  the  party  entitled,  notwithstanding 
such  notice  or  tender,  to  appear  in  court.  In  any  other 
case  in  which  a  solicitor  of  a  party  served  necessarily  or 
properly  pemses  any  such  petition  without  appearmg 
thereon,  he  is  to  be  allowed  a  tee  not  exceeding  2/.  2s, 

18.  The  court  or  judge  may,  at  the  hearing  of  any  cause 
or  matter,  or  upon  any  application  or  procedure  in  any 
cause  or  matter  in  court  or  at  chambers,  and  whether  the 
same  is  objected  to  or  not,  direct  the  costs  of  any  pleading, 
affidavit,  evidence,  notice  to  cross-examine  witnesses, 
account,  statement,  or  other  proceeding,  or  any  part 
thereof,  which  is  improper,  unnecessary,  or  contains  un- 
necessary matter,  or  is  of  unnecessary  length,  to  be  dis- 
allowed, or  may  direct  the  taxing  officer  to  look  into  the 
same  and  to  disallow  the  costs  thereof,  or  of  such  part 
thereof  as  he  shall  find  to  be  improper,  unnecessary,  or 
to  contain  unnecessary  matter,  or  to  be  of  unnecessarv 
length;  and  in  such  case  the  party  whose  costs  are  so 
disallowed  shall  pay  the  costs  occasioned  to  the  otiier 
parties  by  such  unnecessary  proceeding,  matter,  or  lengtii; 
and  in  any  case  where  such  question  shall  not  have  been 
raised  before  and  dealt  with  by  the  court  or  judge,  the 
taxing  officer  may  look  into  the  same  (and,  as  to  evidence, 
although  the  same  may  be  entered  as  read  in  any  decree 
or  order)  for  the  purpose  aforesaid,  and  thereupon  the 
same  consequences  shall  ensue  as  if  he  had  been  specially 
directed  to  do  so. 

19.  In  any  case  in  whiVh,  under  the  preceding  rule.  No.  18, 
or  any  other  rule  of  court,  or  by  the  order  or  direction  of 
a  court  or  judge,  or  otherwise,  a  party  entitled  to  receive 
costs  is  liable  to  pay  costs  to  any  other  party,  tlie  taxing 
officer  may  tax  the  costs  such  party  is  so  liable  to  pay, 
and  may  adjust  the  same  by  way  of  deduction  or  i^et-off, 
or  may,  if  he  shall  think  fit,  delay  the  allowance  of  the 
costs  such  party  is  entitled  to  receive  until  he  has  paid  or 
tendered  the  costs  he  is  liable  to  pay ;  or  such  officer  may 
allow  or  certifj^  the  costs  to  be  paid,  and  the  same  may  bie 
recovered  by  the  party  entitled  thereto  in  the  same  manner 
as  costs  ordered  to  be  paid  may  be  recovered. 

20.  Where  in  the  Chancery  Division  any  question  as  to 
any  costs  is  under  the  preceding  Rule  18  dealt  with  at 
chambers,  the  chief  clerk  is  to  make  a  rote  thereof,  and 
state  the  same  on  his  allowance  of  the  fees  for  attendances 
at  chambers,  or  otherwise  as  may  be  convenient  for  the  in- 
formation of  the  taxing  officer. 

21.  Where  any  party  appears  upon  any  application  or 
proceeding  in  court  or  at  chambers,  in  which  he  is  not 
interested,  or  upon  which,  according  to  the  practice  of  the 
court,  he  ought  not  to  attend,  he  is  not  to  be  allowed  any 
costs  of  such  application  unless  the  court  or  judge  shall 
expressly  direct  such  costs  to  be  allowed. 

22.  As  to  applications  to  extend  the  time  for  taking  any 
proceeding  limited  by  rules  of  court  (subject  to  any  special 
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order  as  to  the  costs  of  and  occasioned  by  any  such  appli- 
cation), the  costs  of  one  application  are,  without  special 
order,  to  be  allowed  as  costs  in  the  cause  or  matter,  but 
(unless  specially  ordered)  no  costs  are  to  be  allowed  of  any 
further  application  to  the  party  making  the  same  as  against 
any  other  party,  or  any  estate  or  ftind  in  which  any  other 
party  is  interested. 

23.  The  taxing  officers  of  the  Supreme  Court,  or  of  any 
division  thereof,  shall,  for  the  purpose  of  any  proceeding 
before  them,  have  power  and  authority  to  administer  oaths, 
and  shall,  in  relation  to  the  taxation  of  costs,  perfurm  all 
such  duties  as  have  heretofore  been  performed  by  any  of 
the  masters,  taxing  masters,  registrars,  or  other  officers  of 
any  of  the  courts  whose  jurisdiction  is  by  the  act  trans- 
ferred to  the  High  Court  of  Justice  or  Court  of  Appeal, 
and  shall,  in  respect  thereof,  have  such  powers  and  autho- 
rities as  previous  to  the  commencement  of  the  act  were 
vested  in  any  of  such  officers,  including  examining  wit- 
nesses, directing  production  of  books,  papers  and  docu- 
ments, making  separate  certificates  or  allocaturs,  requiring 
any  party  to  be  represented  by  a  separate  solicitor,  and  to 
direct  and  adopt  all  such  other  proceedings  as  could  be 
directed  and  adopted  by  any  such  officer  on  references  for 
the  taxation  of  costs,  and  taking  accounts  of  what  is  due 
in  respect  of  such  costs,  and  such  other  accounts  connected 
therewith  as  may  be  directed  by  the  court  or  a  judge. 

24.  The  taxing  officer  shall  have  authority  to  arrange 
and  direct  what  parties  are  to  attend  before  him  on  the 
taxation  of  costs  to  be  borne  by  a  fimd  or  estate,  and  to 
disallow  the  costs  of  any  party  whose  attendance  such 
officer  shall  in  his  discretion  consider  imnecessary  in  con- 
sequence of  the  interest  of  such  party  in  such  fund  or 
estate  being  small  or  remote,  or  sufficiently  protected  by 
other  parties  interested. 

25.  When  any  party  entitled  to  costs  refuses  or  neglects 
to  bring  in  his  costs  for  taxation  or  to  procure  the  same 
to  be  taxed,  and  thereby  prejudices  any  other  party,  the 
taxing  officer  shall  be  at  liberty  to  certify  the  costs  of  the 
other  parties  and  certify  such  refusal  or  neglect,  or  may 
allow  such  party  refusing  or  neglecting  a  nominal  or  other 
Bum  for  such  costs,  so  as  to  prevent  any  other  party  being 
prejudiced  by  such  refusal  or  neglect. 

26.  As  to  costs  to  be  paid  or  borne  by  another  party,  no 
costs  are  to  be  allowed  which  do  not  appear  to  the  taxing 
officer  to  have  been  necessary  or  proper  for  the  attainment 
of  justice  or  defending  the  rights  of  the  party,  or  which 
appear  to  the  taxing  officer  to  have  been  incurred  through 
over-caution,  negligence,  or  mistake,  or  merely  at  the 
desire  of  the  party. 

27.  As  to  any  work  and  labour  properly  performed  and 
not  herein  provided  for,  and  in  respect  of  which  fees  have 
heretofore  been  allowed,  the  same  or  similar  fees  are  to 
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judge  shall  consider  the  party  entitl''/       ^e  heretofore 
»ucli  notice  or  tender,  to  appear  in  / 
case  in  which  a  solicitor  of  a  par' ' 
properly  pemses   any   such    pe'  -  . 
thereon,  he  is  to  be  allowed  a  ^ 
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my  court  whose 
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same  is  objected  to  or  nr  ^rsuance  thereof,  remain  in 

affidavit,  evidence,  n'  ^g^  ^f  ^he  same  or  analogous 
account,  statement,  .lowance  of  the  fees  of  Bolicitora 

thereof,  which  is  ir        ^nd  the  taxation  of  costs  in  the 
necessary  matter,       ^  ^nd  Court  of  Appeal, 
allowed,  or  may     ^  or  allowances  which  are  discretionary, 
same  and  to  d   ^ggg  otherwise  provided,  to  be  allowed  at 
thereof  as  he  ^f  thg  taxing  officer,  who,  in  the  exercise  of 
to  contain  1^^^  jg  to  take  into  consideration  the  other  fees 
length;  ar^^gg  to  the  solicitor  and  counsel,  if  any,  in 
disallowe V.  ^fjg  work  to  which  any  such  allowance  applies, 
parties  ^^^^  ,in^  importance  of  the  cause  or  matter,  the 
.    ^F.jt  involved,  the  interest  of  the  parties,  the  fund  or 
™**®'  ,^s  to  bear  the  costs,  the  general  conduct  and  costs 
^^f  j^  proceedings,  and  all  other  circumstances. 
^^*  '^,  Any  party  who  may  be  dissatisfied  with  the  allow- 
^  ace  or  disallowance  by  the  taxing  officer,  in  any  bill  of 
X  ^ats  taxed  by  him,  of  the  whole  or  any  part  of  any  item 
T  xAti      '  V  ^^  ^temBj  may,  at  any  time  before  the  certificate  or  allo- 
cita,  whe* ..     eatur  is  signed,  deliver  to  tlie   other  party  interested 
special  d'  «'     therein,  and  carry  in  before  the  taxing  officer,  an  objection 
^^^  in  writing  to  such  allowance  or  disallowance,  specifjing 

therein  by  a  list,  in  a  short  and  concise  form,  the  item  or 
items,  or  parts  or  part  thereof,  objected  to,  and  may  there- 
upon apply  to  the  taxing  officer  to  review  the  taxation  in 
respect  of  the  same, 
j^joaiy        31.  Upon  such  application  the  taxing  officer  shall  recon- 
^\       sider  and  review  his  taxation  upon  such  objections,  and 
jJ^offloCT.  ^®  ™*yi  ^  ^®  ^^^^  think  fit,  receive  further  evidence  in 
"^^  respect  thereof,  and,  if  so  required  by  either  party,  he  shall 

state  either  in  his  certificate  of  taxation  or  allocatur,  or  by 
reference  to  such  objection,  the  grounds  and  reasons  of  his 
decision  thereon,  and  any  special  facts  or  circumstances 
relating  thereto. 

32.  Any  party  who  may  be  dissatisfied  with  the  certi- 
ficate or  allocatur  of  the  taxing  officer  as  to  any  item  or 
part  of  an  item  which  may  have  been  objected  to  as  afore- 
said, may  apply  to  a  judge  at  chambers  for  an  order  to 
review  the  taxation  as  to  the  same  item  or  part  of  an  iteiOi 
and  the  judge  may  thereupon  make  such  order  as  to  the 
judge  may  seem  just;  but  the  certificate  or  allocatur  of 
the  taxing  officer  sh^l  be  final  and  conclusive  as  to  all 
matters  which  shall  not  have  been  objected  to  in  manner 
aforesaid. 
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to  jttdKe  for 
review  of 
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Evidence  on 
review  of 
taxation. 

Fcea  and  costs 
In  case  of 
issue  of  writ 
from  district 
registry. 


vJAIRNS,  C. 

A.  E.  COCKBURN. 

G.  Jessel. 
Coleridge. 
FiTZROY  Kelly. 
W.  M.  James. 
George  Mellish. 
RiCHD.  Malins. 
James  Bacon. 
Charles  Hall. 
G.  Bramwell. 
Colin  Blackburn. 


John  Mellor. 
Rout.  Lush. 
Wm.  Baliol  Brett. 
A.  Cleasby. 
W.  R.  Grove. 

J.  R.  QUAIN. 

James  Han n en. 
C.  E.  Pollock. 
W.  V.  Field. 
J.  W.  Huddleston. 
Nathaniel  Lindley. 


so 
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R  S.  C. 
(COiU.) 


Maintenance 
of  old  practice. 


Didcretlonaxy 
fees  and 
allowances. 


Application 
to  taxing 
oflQcer  to  re- 
view taxa- 
tion. 


Prelimlnaty 
review  of 
taxation  by 
taxing  officer. 


Application 
to  judKe  for 
review  of 
taxation. 


be  allowed  for  such  work  and  labottr  as  have  heretofore 
been  allowed. 

28.  Tlie  rules,  orders,  and  practice  of  any  court  whose 
jurisdiction  is  transferred  to  the  High  Court  of  Justice  or 
Court  of  Appeal,  relating  to  costs,  and  the  allowance  of 
the  fees  of  solicitors  and  attorneys,  and  the  taxation  of 
costs,  existing  prior  to  the  commencement  of  the  act, 
shall,  in  so  far  as  they  are  not  inconsistent  with  the  act, 
and  the  rules  of  court  in  pursuance  thereof,  remain  in 
force  and  be  applicable  to  costs  of  the  same  or  analogous 
proceedings,  ana  to  the  allowance  of  the  fees  of  solicitors 
of  the  Supreme  Court  and  the  taxation  of  costs  in  the 
High  Court  of  Justice  and  Court  of  Appeal. 

29.  As  to  all  fees  or  allowances  whicn  are  discretionary, 
the  same  are,  unless  otherwise  provided,  to  be  allowed  at 
the  discretion  of  the  taxing  officer,  who,  in  the  exercise  of 
such  discretion,  is  to  take  into  consideration  the  other  fees 
and  allowances  to  the  solicitor  and  counsel,  if  any,  in 
respect  of  the  work  to  which  any  such  allowance  applies, 
the  nature  and  importance  of  the  cause  or  matter,  the 
amount  involved,  the  interest  of  the  parties,  the  fund  or 
persons  to  bear  the  costs,  the  general  conduct  and  costs 
of  the  proceedings,  and  all  other  circumstances. 

30.  Any  party  who  may  be  dissatisfied  with  the  allow- 
ance or  disallowance  by  the  taxing  officer,  in  any  bill  of 
costs  taxed  by  him,  of  the  whole  or  any  part  of  any  item 
or  items,  may,  at  any  time  before  the  certificate  or  allo- 
catur is  signed,  deliver  to  the  other  party  interested 
therein,  and  carry  in  before  the  taxing  officer,  an  objection 
in  writing  to  such  allowance  or  disallowance,  specifying 
therein  by  a  list,  in  a  short  and  concise  form,  the  item  or 
items,  or  parts  or  part  thereof,  objected  to,  and  may  there- 
upon apply  to  the  taxing  officer  to  review  the  taxation  in 
respect  of  the  same. 

31.  Upon  such  application  the  taxing  officer  shall  recon- 
sider and  review  his  taxation  upon  such  objections,  and 
he  may,  if  he  shall  think  fit,  receive  further  evidence  in 
respect  thereof,  and,  if  so  required  by  either  party,  he  shall 
state  either  in  his  certificate  of  taxation  or  allocatur,  or  by 
reference  to  such  objection,  the  grounds  and  reasons  of  his 
decision  thereon,  and  any  special  facts  or  circumstances 
relating  thereto. 

32.  Any  party  who  may  be  dissatisfied  with  the  certi- 
ficate or  allocatur  of  the  taxing  officer  as  to  any  item  or 
part  of  an  item  which  may  have  been  objected  to  as  afore- 
said, may  apply  to  a  judge  at  chambers  for  an  order  to 
review  tne  taxation  as  to  the  same  item  or  part  of  an  item, 
and  the  judge  may  thereupon  make  such  order  as  to  the 
judge  may  seem  just;  but  the  certificate  or  allocator  of 
the  taxing  officer  shall  be  final  and  conclusive  as  to  all 
matters  which  shall  not  have  been  objected  to  in  manner 
aforesaid. 


RULES  OF  THE  SUPREME  COURT  (COSTS). 

33.  Such  application  shall  be  heard  and  determined  by 
the  judge  upon  the  evidence  which  shall  have  been  brought 
in  before  the  taxing  officer,  and  no  further  evidence  shall 
be  received  upon  the  hearing  thereof,  unless  the  judge 
shall  otherwise  direct. 

34.  When  a  writ  of  summons  for  the  commencement  of 
an  action  shall  be  issued  from  a  district,  and  when  an 
action  proceeds  in  a  district  registry,  all  fees  and  allow- 
ances, and  rules  and  directions  relating  to  costs,  which 
would  be  applicable  to  such  proceeding  if  the  writ  of 
summons  were  issued  in  London,  and  if  the  action  pro- 
ceeded in  London,  shalf  apply  to  such  writ  of  summons 
issued  from  and  other  proceedmgs  in  the  district  registry. 
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Cairns,  C. 

a.  £.  cockburn. 

G.  Jessel. 

Coleridge. 

FiTZROY  Eellt. 

W.  M.  James. 

George  Mellish. 

BiCHD.  Malins. 
James  Bacon. 
Charles  Hall. 
G.  Bramwell. 
Colin  Blackburn. 


John  Melloh. 
ROBT.  Lusu. 
Wm.  Baliol  Brett. 
A.  Cleasby. 
W.  R.  Grove. 

J.  R,  QUAIN. 

James  Hannen. 
C.  E.  Pollock. 
W.  V.  Field, 
j.  w.  huddleston. 
Nathaniel  Lindley. 


so 
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IL 
DISTRICT  REGISTRIES. 

At  the  Court  at  Osborne  House,  Isle  of  YHght,  the 

12th  day  of  August,  1876. 

Present:  The  Queen's  Most  Excellent  Majesty  in 

Council. 


Recital  of  Whereas  bj  **  The  Supreme  Court  of  Judicature 
'^h^^'^.t''^  Act,  1873,"  it  is  enacted  that  it  shall  be  lawful  for 

of  InTS       I ^i*fl 

page  52.)  her  Majesty,  bj  order  in  council,  from  time  to  time  to 
direct  that  there  shall  be  district  registrars  in  such 
places  as  shall  be  in  such  order  mentioned  for  districts 
to  be  thereby  defined,  from  which  writs  of  summons 
for  the  commencement  of  actions  in  the  High  Court  of 
Justice  may  be  issued,  and  in  which  such  proceedings 
may  be  taken  and  recorded  as  are  hereinafter  men- 
tioned ;  and  her  Majesty  may  thereby  appoint  that 
any  registrar  of  any  county  court,  or  any  registrar  or 
prothonotaiy  or  district  prothonotary  of  any  local 
court  whose  jurisdiction  is  hereby  transferred  to  the 
said  High  Court  of  Justice,  or  from  which  an  appeal 
is  hereby  given  to  the  said  Court  of  Appeal,  or  any 
person  who,  having,  been  a  district  registrar  of  the 
Court  of  Probate,  or  of  the  Admiralty  Court,  shall 
under  this  act  become  and  be  a  district  registrar  of 
the  said  High  Court  of  Justice,  or  who  shall  hereafter 
be  appointed  such  district  registrar,  shall  and  may  be 
a  district  registrar  of  the  said  High  Court  for  the 
purpose  of  issuing  such  writs  as  aforesaid,  and  having 
such  proceedings  taken  before  him  as  are  hereinafter 
mentioned : 

Recitaiof  part  And  whercas  by  "  The  Supreme  Court  of  Judicatare 
ActS'iMs!'  -^^^  1875,"  it  is  provided  that  where  any  such  order 
(Seepa«t84)  has   been   made,   two  persons  may,  if  required,  he 
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appointed  to  perform  the  duties  of  district  registrar  in     ^St^m. 
any  district  named  in  the  order,  and  such  persons  shall     '^^^'^*' 
he  deemed  to  he  joint  disti'ict  registrars,  and  shall 
perform  the  said  duties  in  such  manner  as  may  from 
time  to  time  he  directed  hy  the  said  order,  or  any 
order  in  council  amending  the  same : 

And  whereas  it  has  seemed  fit  to  her  Majesty,  hy 
and  with  the  advice  of  her  Privy  Council,  that  there 
should  he  district  registrars  in  certain  places  in 
England  :  Now,  therefore,  her  Majesty,  hy  and  with 
the  advice  aforesaid,  is  pleased  to  order,  and  it  is 
herehy  ordered,  as  follows : — 

That  there  shall  he  district  registrars  in  the  places  District  n- 
of  Liverpool,  Manchester,  and  Preston,  and  the  district  f?''*"  *{* 
registrar  at  Liverpool  of  the  High  Court  of  Admiralty,  M^i^heBter, 
and  the  district  prothonotary  at  Liverpool  of  the  Court  *"'*  PwBton. 
of  Common  Pleas  at  Lancaster,  shall  he  and  are  here- 
by appointed  the  district  registrars  in  Liverpool ;  and 
the  district  prothonotary  at  Manchester  of  the  said 
Court  of  Common  Pleas  shall   be    and    is    hereby 
appointed  the  district  registrar  in  Manchester  *  ;   and 
the  district  prothonotary  at  Preston  of  the  said  Court 
of  Common  Pleas  shall  be  and  is  hereby  appointed  the 
district  registrar  at  Preston ;  and  that  the  district  for 
each  such  place  shall  be  the  district  now  assigned  to 
each  such  district  prothonotary,  under  the  provisions 
and  authority  of  **The  Common  Pleas  at  Lancaster 
Amendment  Act,  1869." 

That  there  shall  be  a  district  registrar  in  Durham,  i>tatrict  re- 
and  that  the  district  prothonotary  of  the  Court  of  D^rblLm 
Pleas  at  Durham  shall  be  and  is  hereby  appointed  the 
district  registrar  in  Durham ;   and  that  the  district 
shall  be  the  district,  for  the  time  being,  of  the  county 
court  holdeu  at  Durham. 

That  in  the  places  mentioned  in  the  schedule  an-  District  r«. 
nexed,  there  shall  be  distiict  registmrs,  and  that  the  fen^j . 
registrar  of  the  county  court  held  in  any  such  place 
shall  be  and  is  hereby  appointed  the  district  registrar 
in  such  place,  and  that  the  district  for  each  such  place 
shall  be  the  district,  for  the  time  being,  of  the  county  ^to!!^'^**' 
ooart  holden  at  such  place. 

C.  L.  Peel. 

*  See  note,  pu  S97,  udjiu. 
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Bangor. 

Bamsley. 

Barnstaple. 

Bedford. 

BirkeDliead. 

Birmingham. 

Boston. 

Bradford. 

Bridgewater. 

Brighton. 

Bristol. 

Bury  St  Edmunds. 

Cambridge. 

Cardiff. 

Carlisle. 

Carmarthen. 

Cheltenham. 

Chester. 

Colchester. 

Derby. 

Dewsbury. 

Dover. 

Dorchester. 

Dudley. 

East  Stonehonse. 

Exeter. 

Gloucester. 

Great  Grimsby. 

Great  Yarmouth. 

Halifax. 

Hanley. 

Hartlepool. 

Hereford. 

Huddersfield. 

Ipswich. 


Kingston-on-Hall. 

King's  Lynn. 

Leeds. 

Leicester. 

Lincoln. 

Lowestoft. 

Maidstone. 

Ne  wcas  tie  -  upon  -Tyne. 

Newport,  Monmouth. 

Newport,  Isle  of  Wight. 

Newtown. 

Northampton. 

Norwich. 

Nottingham. 

Oxford. 

Pembroke  Docks. 

Peterborough. 

Poole. 

Portsmouth. 

Ramsgate. 

Rochester. 

Sheffield. 

Shrewsbury. 

Southampton. 

Stockton-on-Tees. 

Sunderland. 

Swansea. 

Truro. 

Totnes. 

Wakefield. 

Walsall. 

Whitehaven. 

Wolverhampton. 

W^orcester. 

York. 


This  order  may  be  divided  into  three  parts  (1),  the  establish- 
ment of  district  registries  for  the  county  of  Lancaster ;  (2),  for 
the  county  of  Durham,  and  (3).  for  the  rest  of  Englsod 
(1.)  In  the  county  of  Lancaster  there  are  to  be  three  district 
registries.  In  Liverpool,  the  district  registrar  of  the  fonner 
High  Court  of  Admiralty,  and  the  district  prothonotaiy  of  the 
former  Court  of  Common  Pleas  at  Lancaster,  are  appointed 
joint  district  registrars,  as  authorized  by  sect.  13  of  Ihe 
Judicature  Act,  1875.  That  section  enacts  that  joint  district 
registrars  are  to  perform  their  duties  in  such  manner  as  may  be 
directed,  from  time  to  time,  by  order  in  council,  but  the  present 
order  contains  no  direction  on  that  head.  It  would  seem  in- 
tended that  the  joint  district  registrars  should  exercise  con- 
current jurisdiction  within  their  powers,  just  as  the  several 
masters  of  the  Common  Law  Courts  did,  or  they  may  divide 
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the  basiness  like  the  chief  clerks  of  each  Vice-chancellor  in       District 
Chancery.    The  district  registrars  in  Manchester  and  Preston      R^yistnes. 
are  to  be  the  existing  district  prothonotaries,  at  those  places,  of 
the  former  Conrt  of  Common  Pleas  at  Lancaster.    The  district 
for  each  place  is  that  assigned  under  the  provisions  of  the 
Common  Pleas  at  Lancaster  (Amendment  Act,  1869,  32  &.  33 
Vict.  c.  37).    This  was  done  by  Lord  Dafferin,  Chancellor  of 
the  Duchy  of  Lancaster,  on  the  23rd  October,  1869,  by  certain 
rales  pnblished  in  the  *'  London  Gazette."    The  Liverpool  dis- 
trict was  directed  to  consist  of  the  hnndred  of  West  Derby,  the 
Manchester  district  of  the  hundred  of  Salford,  and  the  Preston 
district  of  the  hundreds  of  Lonsdale,  Amoundemess,  Leyland 
and  Blackburn.    (2.)  The  county  of  Durham  is  to  have  one 
district  registrar  at  Darham,  who  is  to  be  the  district  prothono- 
tary  of  the  former  Court  of  Pleas  at  Durham,  and  whose  district 
is  to  be  the  same  as  that  of  the  county  court  holden  at  Durham, 
as  in  the  case  of   the  district  registries  for  the  remainder  of 
England. '  (3.)  The  rest  of  the  country  is  to  have  district  re- 
gistries in  the  places  named  in  the  schedule,  all  of  which  are 
places  where  a  county  conrt  is  held;  and  the  district  registrars 
are  to  be  the  county  court  registrars  for  those  places,  the  dis- 
trict of  each  being  the  district  of  the  county  conrt  held  at  such 
place.    The   County  Courts  Act,  1846   (9  &  10  Vict.  c.  95) 
empowered  the  Queen  in  Council  to  divide  the  whole  or  part  of 
a  county  into  districts,  and  to  order  that  a  county  court  should 
be  held  in  each  of  such  districts,  and  from  time  to  time  to  alter 
them.    By  an  order  dated  the  9th  March,  1847,  and  published 
in  the  *' London  Gazette,"  the  whole  of  England  and  Wales, 
excepting  the  city  of  London,  was  divided  into  districts.    This 
division  was  based  on  the  division  of  the  country  into  districts 
of  superintendent  registrars  of  births,  but  in  some  cases  two 
districts  for  births  were  made  one  county  court  district,  and 
rice  versd.    The  districts  of  superintendent  registrars  of  births 
are  constituted  pursuant  to  7  Will.  4,  c.  22.    Additional  orders 
in  ooQDcil  have  since  been  made,  so   that  the  towns  where 
county  courts  are  held  now  amount  to  five  hundred.    The  seventy 
towns  enumerated  in  the  schedule  to  this  order  have  for  their 
districts  the  parishes  and  towns  enumerated  in  the  orders  in 
council,  from  time  to  time  made,  as  composing  their  county 
conrt   district.    County  court  registrars  are  supplied  by  the 
Treasury  with  an  index  of  all  parishes  and  towns,  showing  in 
what  district  they  are ;   and  this  index  may  be  used  for  the 
purpose  of  ascertaining  whether  a  particular  place  is  within  any 
and  what  district  of  a  district  registry  of  the  High  Court 

The  district  prothonotary  at  Manchester  having  died,  his  office 
is  abolished  and  a  district  registry  instituted  in  its  place.  (Order 
in  Council,  Dec.  9th,  1876.) 
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ni. 

CIRCUITS. 

At  the  Court  at  Osborne  House,  Isle  of  Wight,  the 
6th  daj  of  February,  1876. 

Present:  The  Queen's  Most  Excellent  Majesty  in 

Council. 

Whereas  by  section  23  of  the  Supreme  Court  of 
Judicature  Act,  1876,  it  is  enacted  that  her  Majesty 
may  at  any  time  after  the  passing  of  the  act,  by  order 
in  council,  provide  in  such  manner  and  subject  to  such 
regulations  as  to  her  Majesty  may  seem  most  meet  for 
all  or  any  of  the  matters  thereinafter  specified,  amongst 
which  were  the  discontinuance,  either  temporarily  or 
permanently,  wholly  or  partially,  of  any  existing 
circuit,  and  the  formation  of  any  new  circuit  by  the 
union  of  any  counties  or  parts  of  counties,  or  partly  in 
one  way  and  partly  in  the  other,  or  by  the  constitu- 
tion of  any  county  or  part  of  a  county  to  be  a  circuit 
by  it«clf ;  and  iu  particular  the  issue  of  commissions 
for  the  discharge  of  civil  and  criminal  business  in  the 
county  of  Surrey,  to  the  judges  appointed  to  sit  for  the 
trial  by  jury  of  causes  and  issues  in  Middlesex  or 
London,  or  any  of  them  ;  and  the  appointment  of  the 
place  or  places  at  which  assizes  are  to  be  holden  on 
any  circuit ;  and  by  the  same  section  it  is  further  en- 
acted that  in  making  any  order  thereunder  her  Majesty 
may  give  any  directions  which  it  appears  to  her 
Majesty  to  be  desirable  to  give  ft>r  the  purpose  of 
giving  full  effect  to  such  order : 

It  is  therefore  ordered  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  of  her  most  honour- 
able Privy  Council,  as  follows : — 
Creation  flf  1.  The  existing  circuits  shall  be  discontinued,  and 

ntw  dicuits    instead  thereof  the  circuits  shall  be  those  named  in  the 
first  column  of  the  schedule  hereto. 

2.  The  said  circuits  shall  be  respectively  constituted 
as  specified  in  the  second  column  of  the  said  schedule, 
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and  the  places  where  assizes  may  be  held  shall  be  the      Omiut. 
places  at  which  assizes  have  hitherto  been  held. 

3.  Nothing  in  this  order  shall  affect  the  provisions  saTiiiga. 
of  an  order  in  council  made  on  the  4th  day  of  May, 
1864,  relating  to  the  division  of  the  county  of  Lan- 
caster into  three  divisions,  or  the  provisions  of  an 
order  in  council  made  on  the  10th  day  of  June,  1864, 

as  amended  by  an  order  in  council  made  on  the  9th 
day  of  July,  1864,  relating  to  the  division  of  the  county 
of  York  into  two  divisions. 

4.  The  North  and  South  Wales  circuit  shall  be  KotUiuni 
divided  into  two  divisions,  the  North  Wales  division  SSuit^*^ 
and   the  South  Wales  division;  and  such   divisions 

shall  be  respectively  constituted  as  specified  in  the 
second  column  of  the  said  schedule. 

5.  The  county  of  Surrey  shall  not  be  included  in  Coantyof 
any  circuit,  but  commissions  shall  be  issued  not  less  ^°"*^* 
often  than  twice  in  every  year  for  the  discharge  of 

civil  and  criminal  business  therein. 

[6.  Arrangement  as  to  clerks  of  assizes^  SfC, 
with  respect  only  to  the  first  time  after  the  date  of 
the  order  that  justices  of  assizes  go  the  several  cir- 
cuits as  constituted  by  the  order.     Spent.] 


Name  of  Circuit 
Northern  Circuit 


North  -  Eastern 
Circuit. 


Midland  Circuit 


SCHEDULE. 

Constitution  of  Circuit, 

County  of  Westmoreland. 
County  of  Cumberland. 
County  of  Lancaster. 

County  of  Northumberland. 

County  of  the  town  of   Newcastle- 

upon-Tvne, 
County  of  Durham. 
County  of  York. 
County  of  the  city  of  York. 

County  of  Lincoln. 

County  of  the  city  of  Lincoln. 

County  of  Nottingham. 

County  of  the  town  of  Nottingham. 

County  of  Derby. 

County  of  Warwick, 

County  of  Leicester. 

Borough  of  Leicester. 

County  of  Northampton. 

County  of  Rutland. 

County  of  Buckingham. 

County  of  Bedford. 
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Name  of  Circuit 
South-Eastem 
Circuit. 


Oxford  Circuit 
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QmstihUum  of  Circuii. 
County  of  Norfolk. 
County  of  the  city  of  Norfolk. 
County  of  Suffolk. 
County  of  Huntingdon. 
County  of  Cambridge. 
County  of  Hertford. 
County  of  Essex. 
County  of  Kent. 
County  of  Sussex. 

,    County  of  Berks. 
County  of  Oxford. 
County  of  Worcester. 
County  of  the  city  of  Worcester. 
County  of  Stafford. 
County  of  Salop. 
County  of  Hereford. 
County  of  Monmouth. 
County  of  Gloucester. 
County  of  the  city  of  Gloucester. 


Western  Circuit  . 


County  of  Southampton. 
County  of  Wilts. 
County  of  Dorset. 
County  of  the  city  of  Exeter. 
County  of  Devon. 
County  of  Cornwall. 
County  of  Somerset. 
County  of  the  city  of  Bristol. 


North  and    South    (a.)  North  Wales  Division  :— 
Wales  Circuit.  County  of  Montgomery. 

County  of  Merioneth. 

County  of  Caernarvon. 

County  of  Anglesea. 

County  of  Denbigh. 

County  of  Flint. 

County  of  Chester. 
(b)  South  Wales  Division : — 

County  of  Glamorgan. 

County  of  Carmarthen. 

County  of  the  borough  of  Car- 
marthen. 

County  of  Pembroke. 

County  of  the  town  of  Haver- 
fordwest 

County  of  Cardigan. 

County  of  Brec£iock. 

County  of  Radnor. 
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IV. 

ECCLESIASTICAL  ASSESSORS. 

November  28th,  1876. 

At  the  Court  at  Windsor,  the  28th  day  of  November, 

1876. 

Present:  The  Queen's  Most  Excellent  Majesty ;  Lord 
President ;  Lord  Chamberlain ;  Earl  of  Derby ; 
Mr.  Secretary  Cross. 

Whereas  there  was  this  day  re.*id  at  the  board  a 
representation,  dated  at  the  council  chamber,  White- 
hall, on  the  15th  November  instant,  from  the  Right 
Honourable  and  Most  Reverend  the  Archbishop  of 
Canterbury,  the  Right  Honourable  and  Most  Reverend 
the  Archbishop  of  York,  the  Right  Honourable  and 
Right  Reverend  the  Bishop  of  London,  the  Right 
Honourable  the  Lord  Chancellor,  and  the  Right 
Honourable  the  Lords  of  the  Judicial  Committee  of 
her  Majesty's  Privy  Council,  humbly  recommending 
to  her  Majesty  that  the  following  be  the  rules  under 
the  Appellate  Jurisdiction  Act,  1876,*  by  which  it  is  •  sect.  14, 
enacted  that  her  Majesty  may,  by  order  in  council,  p*  ^^^• 
with  the  advice  of  the  Judicial  Committee  of  her 
Majesty's  Privy  Council,  or  any  five  of  them,  of  whom 
the  Lord  Chancellor  shall  be  one,  add  of  the  arch- 
bishops and  bishops  being  members  of  her  Majesty's 
Privy  Council,  or  any  two  of  them,  make  rules  for  the 
attendance  on  the  hearing  of  ecclesiastical  cases  as 
assessors  of  the  said  committee  of  such  number  of  the 
archbishops  and  bishops  of  the  Church  of  England  as 
may  be  determined  by  such  rules,  and  that  the  rules 
may  provide  for  the  assessors  being  appointed  for  one  or 
more  year  or  years,  or  by  rotation,  or  otherwise,  and 
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Erri^iiastirai  for  filllDcr  uD  anv  temporarj  or  other  yacaocies  in  the 

m».i^r  A<:t  of  omce  ot  assessor : — 

^^^*^-  **L  The   Archbishop  of   Canterhnrj,   the   Arch- 

bishop of  Yorky  and  the  Bishop  of  LoDdoo 
shall  be  ex  officio  assessors  of  the  Judicial 
Committee  of  her  Majesty's  Privy  CooDcil 
OQ  the  hearing  of  ecclesiastical  cases  accord- 
ing to  the  following  rota,  that  is  to  say,  the 
Archbishop  of  Canterbury  from  this  day 
until  the  1st  of  January,  1878;  the  Arch- 
bishop of  York  from  the    1st  of  January, 

1878,  till  the  1st  of  January,  1879;  and  the 
Bishop  of  London  from  the  1st  of  Jaoaarr, 

1879,  until  the  Ist  of  January,  1880,  aud 
so  on  by  a  similar  rotation  for  ^e  period  of 
one  year  each. 

''II.  The  other  bishops  of  dioceses  within  the 
provinces  of  Canterbury  and  York  shall 
attend  as  assessors  of  the  Judicial  Committee 
on  the  hearing  of  ecclesiastical  cases  accord- 
ing to  the  following  rota,  that  is  to  say,  from 
this  day  until  the  1st  of  January,  1878,  the 
four  bishops  who  on  this  day  are  the  four 
junior  bishops  for  the  time  being ;  senioritj 
for  the  purpose  of  this  order  to  be  reckoned 
from  the  date  of  appointment  to  the  epis- 
copal see ;  from  the  Ist  of  January,  1878, 
till  the  1st  of  January,  1879,  the  four 
bishops  who  on  the  1st  of  January,  1878, 
shall  be  the  four  bishops  next  in  order  of 
seniority  ;  and  from  the  1st  of  January,  1879, 
till  the  1st  of  January,  1880,  the  four 
bishops  who  on  the  Ist  of  January,  1879, 
shall  be  the  four  bishops  next  in  order  of 
seniority,  and  so  on  by  a  similar  rotation 
until  the  senior  bishop  for  the  time  being  is 
reached,  when  the  rotation  shall  be  carried 
back  to  and  again  commenced  with  the 
junior  bishop. 

"  IIL  In  the  event  of  any  one,  or  more  than  one, 
vacancy  occurring  in  the  office  of  ecclesias- 
tical assessor,  the  vacancy  or  vacancies  shall 
be  filled  up  by  the  person  or  persons  then 
next  according  to  the  rotations  aforesaid. 

"  rV.  A  summons  to  attend  on  the  hearing  of  every 
ecclesiastical  case  about  to  be  heard  before 
the  said  Judicial  Committee  shall  be  issued 
to  the  five  ecclesiastical  assessors  for  the 


ECCLESIASTICAL  CASES.  403 

time  being  ;  and  no  such  case  shall  be  heard   Eedniatticai 

before  the  said  Judicial   Committee  unless   „i^^'of 

there  are  at  least  three  of  such  assessors        1876. 

present  at  the  hearing:  provided  that  the 

assessors  present  at  the   commencement  of 

the  hearing  of  any  such  case  shall  continue 

to  be  the  assessors  for  that  case  until  it  shall 

be  fullj  heard  and  disposed  of,  although  their 

term  of  office,   according   to    the    rotation 

aforesaid,  may  in  the  meantime  have  expired : 

provided  also,  that  in  the  event  of  the  death, 

resignation  or  absence  by  reason  of  illness  or 

other  unavoidable  cause,  of  any  one  of  the 

assessors  present  at  the  commencement  of 

the  hearing,   the  hearing  of  the  case  may 

proceed  so  long  as  at  least  two  assessors  are 

present." 

Her  Majesty,  having  taken  the  said  representation 

into  consideration,  was  pleased  by  and  with  the  advice 

of  her  Privy  Council,  to  approve  the  said  rules  made 

upon  the  recommendation  of  the  Right  Honourable 

the  Most  Reverend  and  Right  Reverend  Prelates,  the 

Right  Honourable  Lord  Chancellor,  and  the  Right 

Honourable  the  Lords  of  the    Judicial   Committee 

as  aforesaid,  and  to  order,  as  it  is  hereby  ordered,  that 

the  same  be  punctually  observed,  obeyed,  and  carried 

into  execution.      Whereof  the  Most  Reverend  and 

Right   Reverend   the  Archbishops  and   Bishops    of 

dioceses,   within  the   provinces  of  Canterbury  and 

York,  and  all  other  persons  whom  it  may  conoeruy 

are  to  take  notice  and  govern  themselves  accordingly. 

C.  L.  Peel. 
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ORDERS  OF  THE  LORD  CHANCELLOR,  &c,, 
WITH  CONSENT  OF  TREASURY. 


L 

COURT   FEES, 

October  28,  1875, 

The  Right  Honourable  Hugh  MacCalmont  Baron 
Cairns,  Lord  High  Chancellor  of  Great  Britaiu, 
bj  and  with  the  advice  and  consent  of  the 
undersigned  judges  of  the  Supreme  Cooit,  and 
with  the  concurrence  of  the  Lords  Commis- 
sioners of  her  Majesty's  Treasury,  doth  hereby 
in  pursuance  and  execution  of  the  powers  given 
•  Sect.  26,  by  the  Supreme  Court  of  Judicature  Act,  1875,* 

P°«^'^*-  and  all  other  powers  and  authorities  enabling 

him  in  this  behalf,  order  and  direct  in  manner 
following : — 

L 

The  fees  and  percentages  contained  in  the  schednle 
hereto  are  fixed  and  appointed  to  be,  and  shall  be  taken 
in  the  High  Court  of  Justice,  and  in  the  Court  of 
Appeal,  and  in  any  court  to  be  created  by  any  com- 
mission, and  in  any  office  which  is  connected  with  anv 
of  those  courts,  or  in  which  any  business  connected 
with  any  of  those  courts  is  conducted,  and  by  anj 
officer  paid  wholly  or  partly  out  of  public  moneys  who 
is  attached  to  any  of  those  courts  or  the  Supreme 
Court,  or  any  judge  of  those  courts,  or  any  of  them; 
and  tlie  said  fees  and  percentages  shall  be  taken  bj 
stamps,  except  those  taken  in  the  distinct  registries, 
which  shall,  until  further  order,  be  taken  in  money, 
and  applied  and  accounted  for  in  such  manner  as  the 
Treasury  may  from  time  to  time  direct. 

11. 

The  fees  and  percentages  set  forth  in  the  column 

headed  lower  scale  in  the  schedule  hereto  are  to  be 

taken  and  paid  in  all  cases  in  which  the  lower  scale  of 

fees  is  to  be  charged  and  allowed  to  solicitors  under 

t  Page  404.     the  provisions  of  the  additiohal  rules  of  oourtf  under 
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the  Supreme  Court  of  Judicature  Act,  1875,  issued    Cwrt  Fee*. 
bj  order  in  council,  dated  the  12th  day  of  August, 
1875,  and  the  fees  and  percentages  set  forth  in  the 
column  headed  higher  scale  in  the  schedule  hereto  are 
to  be  taken  and  paid  in  all  other  cases. 


III. 

In  causes  and  matters  by  the  34th  section  of  the  chancery  ni- 

virion. 

•  riige86. 


Supreme  Court  of  Judicature  Act,  1873,*  assigned  to  ^*****"" 


the  Chancery  Division :  — 

The  solicitor  or  party  acting  in  person  shall,  on  any 
proceeding  in  which  he  claims  to  pay  fees  according 
to  the  lower  scale,  file  with  the  proper  officer  a  certifi- 
cate in  the  form  hereunder  set  forth,  of  which  certifi- 
cate the  officer  is,  at  the  request  of  any  solicitor  or  any 
party  acting  in  person  in  the  cause  or  matter,  to  mark 
a  copy  without  a  fee. 

On  production  of  such  copy  of  the  certificate  all 
officers  of  the  court  are  to  receive  and  file  all  pro- 
ceedings in  the  cause  of  matter  bearing  stamps  ac- 
cording to  the  lower  scale. 

In  any  case  certified  for  the  lower  scale  of  court  fees, 
in  which  it  shall  happen  that  the  solicitor  shall  become 
entitled  to  charge  and  be  allowed  according  to  the 
higher  scale  of  solicitors'  fees,  the  deficiency  in  the 
fees  of  court  is  to  be  made  good. 

In  any  case  in  which  the  fees  have  been  paid  upon 
the  higher  scale,  and  in  which  it  shall  happen  that 
the  solicitor  shall  become  entitled  to  charge  and  be 
allowed  only  according  to  the  lower  scale  of  solicitors' 
fees,  the  excess  of  fees  so  paid  may  be  allowed  upon 
the  taxation  of  costs,  if  the  circumstances  of  the  case 
shall,  in  the  judgment  of  the  taxing  officer,  justify 
such  allowance. 

IV. 

The  provisions  in  this  order  shall  not  apply  to  or  Mature  cx- 
affect  any  of  the  matters  following  (that  is  to  say)  :—    ^^ '™" 

The  existing  fees  and  percentages  in  respect  of  any  jiiriadicuona 
of  the  jurisdictions  which  are  not,  by  the  Supreme  "»*  *"»«»»- 
Court  of  Judicature  Acts,  1873  and  1875,  trans-  **"^* 
ferred  to  the  High  Court  of  Justice  or  the  Court 
of  Appeal ; 

The  existing  fees  and  percentages  in  respect  of  any  probate, 
matter  at  the  time  of  the  passing  of  the  Supreme  xdminStT 
Court  of  Judicature  Act,  1875,  within  the  juris-  Bankruptcy 
diction  of  the  Court  of  Probate,  the  Court  for  *^p**^* 
Divorce  and  Matrimonial  Causes,  or  the  Admi- 
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Court  Fee*. 


Criminal 
proceedings. 


Keren  ae. 


Sberifls. 


Statutofy 
fees. 


Fees  due. 


Pending  boM- 
ness. 


Persons 
sninR  In 
fonnA 
pauperis. 


Abolition  of 
existing  fees. 


rally  Court,  or  relating  to  any  appeal  from  the 
chief  judge  in  bankruptcy,  except  so  far  as  the 
procedure  in  any  such  matter,  or  the  fees  or  per- 
centages to  be  taken  ia  respect  thereof,  is  or  are 
expressly  varied  by  the  schedule  to  the  said  act, 
or  by  this  order,  or  by  any  rules  of  court  made 
or  to  be  made  by  order  in  council  before  the  com- 
mencement of  the  said  act ; 

The  existing  fees  and  percentages  in  respect  of  kdj 
criminal  proceedings,  other  than  such  proceedings 
on  the  crown  side  of  the  Queen's  Bench  DivisioQ 
as  the  scale  contained  in  the  schedule  hereto  maj 
be  applicable  to ; 

The  existing  fees  and  percentages  in  respect  of 
mattors  on  the  revenue  side  of  the  Exchequer 
Division,  and  proceedings  and  business  in  the 
office  of  the  Queen's  Remembrancer  other  than 
such  matters,  proceedings,  and  business  as  the 
scale  contained  in  the  schedule  hereto  may  be  ap- 
plicable to ; 

The  existing  fees  and  percentages  authorized  to  be 
taken  by  any  sheriffs,  under  sheriffs,  deputy 
sheriffs,  bailiffs,  or  other  officers  or  ministers  of 
sheriffs ; 

The  existing  fees  and  percentages  directed  to  be  taken 
or  paid  by  any  act  of  parliament,  and  in  respect  of 
which  no  fee  or  percentage  is  hereby  provided ; 

The  existing  fees  and  percentages  which  shall  have 
become  due  or  payable  before  the  commencement 
of  the  Judicature  Acts,  1873  and  1875 ; 

The  existing  fees  and  percentages  in  respect  of  any 
proceedings  in  any  cause  or  matter  pending  at 
the  commencement  of  the  said  acts,  and  in  re- 
spect of  which  no  fee  or  percentage  is  hereby 
provided. 

V. 

The  existing  rules  and  practice,  applicable  to  pro- 
ceedings by  persons  suing  in  forma  pauperis,  shall 
continue  and  be  applicable  to  proceedings  to  which 
this  order  relates. 

VI. 

Save  as  otherwise  provided  by  this  order  all  exist- 
ing fees  and  percentages  which  may  be  taken  in  any 
of  the  courts  whose  jurisdiction  is,  by  the  Judicature 
Acts,  1873  and  1875,  transferred  to  the  High  Court  of 
Justice  or  Court  of  Appeal,  or  in  any  office  which  ia 
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connected  with  any  of  those  courts,  or  in  which  any  Cfourt  fm. 
business  connected  with  any  of  those  courts  is  con- 
ducted,  or  by  any  officer  paid  wholly  or  partly  out  of 
public  moneys  who  is  attached  to  any  of  those  courts, 
or  the  Supreme  Court,  or  any  judge  of  those  courts, 
or  any  of  them,  shall  be  and  are  hereby  abolished. 

VII. 

A  folio  is  to  comprise  72  words,  every  figure  com-  roiio. 
prised  in  a  column  being  counted  as  one  word. 

VIII. 

The  provisions  of   Order  LXIII.*    in    the   first  int«rpreta- 
schedule  to  the  Supreme  Court  of  Judicature  Act,  "^"* 
1875,  shall  apply  to  this  order.  *  ^^  *^ 

IX. 

This  order  shall  come  into  operation  at  the  time  of  commence- 
the  commencement  of  the  Suprame  Court  of  Judica-  ™«°'<>'<^"*<^'- 
ture  Acts,  1873  and  1875. 


Farm  of  Certificate  for  paying  Lower  Scale  of  Court  Fees 

above  referred  to, 

(Title  of  cause  or  matter.) 
I  hereby  certify  that  to  the  best  of  my  judgment  and 
belief  the  lower  scale  of  fees  of  court  is  applicable  to  this 
case. 
Dated,  &c.  A.  B., 

Solicitor  for  Plaintiff  or  Defendant. 


The  Schedule  above  referred  to. 

An  order  or  rule  herein  referred  to  by  number  shall 
mean  the  order  or  rule  so  numbered  in  the  first  sche- 
dule to  the  Supreme  Court  of  Judicature  Act,  1875. 

Summonses,  Wbits,  Commissions,  and  Warrants. 

Lower  Scale.     Higher  Scale. 

£,    8.    d,      £    8,    d. 

On  sealing  a  writ  of  summons  for 
commencement  of  an  action  .        .050        0  10    0 

On  sealing  a  concurrentf  renewed  or 
amended  writ  of  summons  for  com- 
mencement of  an  action        .        .026        026 

On  sealing  a  notice  for  service  under 
Order  XVL,  Rule  ISf  .        .        .026        0    2    6  t  P«ge  U9. 
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Court  Fee*,  Lower  Settle.      Bighcr  Scile 

a    8.    cL      £   s.    d. 

On  sealing  a  writ  of  mandamus  or  in- 
junction         0  10    0        10   0 

On  sealing  a  writ  of  subpcBua  not 
exceeding  three  persons        .        .026        050 

On  sealing  every  other  writ      .        .050        0  10   0 

On  sealing  a  summons  to  originate 
proceedings  in  the  Chancery  Divi- 
sion        050        0  10   0 

On  sealing  a  duplicate  thereof.        .010        050 

On  sealing  a  copy  of  same  for  service  0    10        0    5    0 

On  sealing  or  issuing  any  other  sum- 
mons or  warrant    .        .        .        .020        030 

On  sealing  or  issuing  a  commission 
to  take  oaths  or  affidavits  in  the 
Supreme  Court      .        .        .        .500        500 

Every  other  commission    ,        .        .10    0        10   0 

On  marking  a  copy  of  a  petition  of 
riglit  for  service    .        .        .        .010       050 

Appearances. 

On  entering  an  appearance,  for  each 
person 020       020 

'  Copies. 

For  a  copy  of  a  written  deposition  of 

a  witness  to  enable  a  party  to  print 

the  same,  for  each  folio  .        .004       004 

For  examining  a  written  or  printed 

copy,  and    marking  same  as  an 

office  copy,  for  each  folio      .        .002       002 
For  making  a  copy  and  marking  same 

as  an  office  copy,  for  each  folio      .006       006 
For  a  copy  in  a  foreign  language,  the 

actual  cost. 
For  a  copy  of  a  plan,  map,  section, 

drawing,  photograph,  or  diagram, 

the  actual  cost. 
For  a  printed  copy  of  an  order,  not 

being  an  office  or  certified  copy, 

for  each  folio        .        .        .        .001        0   0   1 

Attendances. 

n  an  application,  with  or  without  a 
subpoena,  for  any  officer  to  attend  as 
a  witness,  or  to  produce  any  record 
or  document  to  be  given  in  evi- 
dence (in  addition  to  the  reason- 
able expenses  of  the  officer)  for 
each  day  or  part  of  a  day  he  shall 
necessarily  oe  absent  from  his 
office     .        .        .        ..        .100       100 
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The  officer  may  require  a  deposit  of 
stamps  on  acconnt  of  any  Airther 
fees,  and  a  deposit  of  money  on 
accouit  of  any  further  expenses 
which  may  prohahly  become  pay- 
able beyona  the  amount  paid  for 
fees  ana  expenses  on  the  applica- 
tion, and  the  officer  or  his  clerk 
taking  such  deposit  shall  thereupon 
make  a  memorandum  thereof^  on 
the  application. 

The  officer  may  also  require  an  under- 
taking in  writing  to  pay  any  further 
fees  and  expenses  which  may  be- 
come payable  beyond  the  amounts 
so  paid  and  deposited. 

Oaths,  &c. 

For  taking  an  affidayit  or  an  affirma- 

tion  or  attestation  upon  honour  in 

lieu  of  an  affidavit  or  a  declaration, 

except  for  the  purpose  of  receipt 

of  dividends  from  the  paymaster- 
general,  for  each  person  making 

the  same 0    16        0    1     G 

And   in   addition  thereto   for  each 

exhibit    therein   referred   to   and 

required  to  be  marked,  whether 

annexed  or  not      .  .        .010        010 

Filing. 

On  filing  a  special  case  or  petition 

of  right  .  .  .  ..010  0  100 
On  filing  an  affidavit  with  exhibits 

(if  any)  annexed,  submission  to 

arbitration,    award,   bill  of  sale, 

warrant  of  attorney,  cognovit,  bail, 

satisfaction  piece,  and  writ  of  exe- 
cution with  return  .  .  .020  020 
On  filing  a  scheme  pursuant  to  the 

sUtute  30  &  31  Vict.  c.  127,«  or  the 

Liquidation  Act,  1868  .  .  .10  0  10  0 
On  filing  a  caveat     .        .        .        .050        050 

Certificates. 

For  a  certificate  of  appearance,  or  of 

a  pleading,  affidavit,  or  proceeding  * 

having  been  entered,  filed,  or  taken, 

or  of  the  negative  thereof     .        .010        040 


*  The  Bailwaj  Companies  Act,  18€7. 
L.F. 
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Lower  Scale.    Hlgherflode. 
&    $,    CL        £    S.  d. 
On  an  application  to  search  for  an 
appearance  or  an  affidavit,  and  in- 
specting the  same         .        .        .010       0    1   0 

On  an  application  to  search  an  index, 
and  inspect  a  pleading,  decree, 
order  or  other  record,  unless  other- 
wise expressly  provided  for  by  any 
act  of  parliament  or  this  order,  and 
to  inspect  documents  deposited  for 
safe  custody  or  production  pursuant 
to  an  order,  for  each  hour  or  part 
of  an  hour  occupied      .        •        .026       026 

Not  exceeding  on  one  day        .        .  0  10    0       0  10  0 


Examination  of  Witnesses. 

For  every  witness  sworn  and  ex- 
amined by  an  examiner  or  other 
officer  in  his  office,  including  oath, 
for  each  hour        .        .        .        .  0  10    0       0  10  0 

For  an  examination  of  witnesses  by 
any  such  officer  away  from  the 
office  (in  addition  to  reasonable 
travelling  and  other  expenses), 
per  day 3    0    0       3    0   0 

The  officer  may  require  a  deposit  of 
stamps  on.  account  of  fees  and  a 
deposit  of  money  on  account  of 
expenses,  which  may  probably  be- 
come payable  beyond  any  amount 
paid  for  fees  and  expenses  upon 
the  examination,  and  the  officer  or 
his  clerk  taking  such  deposit  shall 
thereupon  make  a  memorandum 
thereof  and  deliver  the  same  to 
the  party  making  the  deposit. 

The  officer  may  also  require  an  un- 
dertaking in  writing  to  pay  any 
further  fees  and  expenses  which 
may  become  payable  beyond  the 
amount  so  paid  and  deposited. 

These  fees  are  not  to  apply  to  the 
examination  of  witnesses  for  the 
purpose  of  any  inquiry,  taxation 
of  costs,  or  other  proceeding  before 
the  officer. 
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Lower  Scale.    Higher  Scale. 
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For  entering  or  setting  down,  or  re- 
entering or  re-setting  down  an  ap- 
peal to  the  Court  of  Appeal,  or  a 
cause  for  trial  or  hearing  in  any 
court  in  London  or  Middlesex,  or 
at  any  assizes,  including  a  de- 
murrer, special  case,  and  petition 
of  right,  but  not  any  other  petition, 
nor  a  summons  adjourned  from 
chambers 10    0        2    0    0 

For  a  certificate  of  an  associate  of 
the  result  of  trial  .        .       .        .10    0        10    0 


Judgments,  Decrees,  and  Ordebs. 

For  drawing  up  and  entering  a  judg- 
ement, or  a  decree  or  decretal  order, 

whether  on  the  original  hearing  of 

a  cause  or  on  further  consideration, 

inclnding  a  cause  commenced  by 

summons    at   chambers,    and    an 

order  on  the  hearing  of  a  special 

case  or  petition,  and  any  order  by 

the  Court  of  Appeal  .  .  .  0  10  0  10  0 
For  drawing  up  and  entering  any 

other  order,  whether  made  in  court 

or  at  chambers  .  .  .  .030  050 
For  copy  of  a  plan,  map,  section, 

drawing,  photograph,  or  diagram, 

requii^d  to  accompany  any  order, 

the  actual  cost. 


Taking  Accounts. 

On  taking  an^  account  of  a  receiver, 
guardian,  consignee,  bailee,  mana- 
ger, provisional,  official,  or  volun- 
tary liquidator,  or  sequestrator, 
or  of  an  executor,  administrator, 
trustee,  agent,  solicitor,  mortgagee, 
co-tenant,  co-partner,  execution 
creditor,  or  other  person  liable  to 
account,  when  the  amount  found 
to  have  been  received  withont  de- 
ducting any  payment  shall  not 
exceed  200/L 0    2    0        0    2    0 

Where  such  amount  shall  exceed 
200^.,  for  every  50L  or  fraction  of 

50L 006        006 

T  2 
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In  the  case  of  any  such  receiver, 

guardian,  consignee,  bailee,  mana- 
ger,  liquidator,   sequestrator,   or 

execution  creditor,  the  fees  shall, 

upon  payment,  be  allowed  in  the 

account,  unless  the  court  or  judge 

shall  otherwise  direct,  and  in  the 

case  of  taking  the  accounts  of  such 

other  accounting  parties  the  fees 

shall  be  paid  by  the  party  having 

the  conduct  of  the  order  under 

which  such  account  is  taken,  as 

part  of  his  costs  of  the  cause  or 

matter  (unless  the  court  or  judge 

shall  otherwise  direct),  and  in  such 

case  shall  be  taken  upon  the  cer- 
tificate of  the  result  of  any  such 

account ;  but  the  fees  shall  be  due 

and  payable,  although  no  certifi- 
cate is  required,  on  the  account 

taken,  or  on  such  part  thereof  as 

may  be  taken,  and  the  solicitor  or 

party  suing  in  person  shall  in  such 

case  cause  the  proper  stamps  (the 

amount  thereof  to  be  fixed  by  the 

ofiicer)   to   be   impressed  on  or 

affixed  to  the  account. 
The  officer  taking  the  account  may 

require  a  deposit  of  stamps  on 

account  of  fees  before  taking  the 

account,  not  exceeding  the  fees  on 

tiie  full  amount  appearing  by  the 

account  to  have  been  receivea,  and 

the  officer  or  his  clerk  taking  such 

deposit  shall  make  a  memorandum 

thereof  on  the  account. 

• 

Taxation  of  Costs. 

For  taxing  a  bill  of  costs  where  the 

amount  allowed  does  not  exceed  8/.  0  2  0  0  4  0 
Where  the  amount  exceeds  82.,  for 

every  2L  allowed,  or  a  fraction 

thereof 0    0    6       0    1    0 

These  fees,  except  where  otherwise 

provided,  shall  be  taken  on  signing 

the  certificate  or  on  the  allowance 

of  the  bill  of  costs,  as  taxed,  but 

the  fees  shall  be  due  and  payable 

if  no  certificate  or  allocatur  is  re- 
quired on  the  amount  of  the  bill  as 

taxed,  or  on  the  amount  of  such 
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part  thereof  as  may  be  taxed,  and 
the  solicitor  or  party  suing  in  per- 
son shall  in  snch  case  cause  the 
proper  stamps  (the  amount  thereof 
to  be  fixed  by  the  officer)  to  be 
impressed  on  or  affixed  to  the  bill 
of  costs. 

The  taxing  officer  may  require  a 
deposit  of  stamps  on  account  of 
fees  before  taxation  not  exceeding 
the  fees  on  the  full  amount  of  the 
costs  as  submitted  for  taxation, 
and  the  officer  or  his  clerk  on 
taking  such  deposit  shaU  make  a 
memorandum  thereof  on  the  bill  of 
costs. 

For  a  certificate  or  allocatur  of  the 
result,  not  bemg  a  judgment         .       —  10    0 

The  58th  Rule  of  Order  Y.  of  the 
Chancenr  Funds  Consolidated 
Rules,  1874,^  shall  continue  in 
force  and  be  acted  upon  in  cases 
to  which  it  is  applicaole. 

Petitions. 

For  answering  a  petition  for  hearing 
in  court,  and  setting  down    .        .050        100 

For  answering  a  non-attendable  peti- 
tion, not  being  a  petition  for  an 
order  of  course      .        .        .        .05 

On  a  matter  of  course  order,  on  a 
petition  of  right    .        •        .        .0  10 

On  an  order  for  a  commission  on  a 

petition  of  right    •        •        .        .10    0 

RsQIffTEB  of  JuDOMEKTS  AND  LiS  PENDENS. 

For  registering  a  judgment  or  lis 
pendens,  although  more  than  one 
name  may  have  to  be  registered  .026        026 

For  re-registering  same   .        .        .010       010 

•  Hilf  nUe  Is  ■■  foUowfl :— "  When  coett  are  directed  to  be  paid  oat  of 
money  In  eoort,  or  oat  of  tbe  proceeds  of  securities  In  ooort,  the  taxing  master 
sliaU  oerttfy  the  amount  of  the  fees  of  taxation  payable  In  respect  of  each  costs, 
onless  he  shall  certUjr  that  saoh  fees  are  Indnded  In  the  costs  as  taxed.  The 
Chanoery  paymaster  shall  cany  orer  tbe  amoant  so  certlfled  to  be  payable 
from  the  aoooant  to  which  money  or  proceeds  ara  placed  to  a  separate  acooant 
Id  the  books  at  the  Chancery  Pfiy  OflBoe  for  fees  of  taxation ;  and  the  anMont 
so  caiTled  0T«r  shaU  from  time  to  time,  as  the  Treasnxy  may  direct,  be  paid 
to  the  aeoooDt  of  her  Majea^s  Exchequer.* 
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For  a  search  for  each  name      .        .010       010 

For  a  certificate  of  entry  of  satisfac- 
tion        010       010 

For  certificate  of  a  judgment  for  re- 
gistration in  Ireland  or  Scotland 
under  the  Judgments  Extension 
Act,  1868,  including  affidavit        .020        0    2   0 

On  filine  for  registration  a  certificate 
issuea  out  of  Courts  of  Dublin  or 
Court  of  Session  in  Scotland  under 
the  same  act,  although  more  than 
one  name  may  have  to  be  regis- 
tered under  the  same  act      .        .070        070 

On  every  certificate  of  the  entry  of  a 
satisfaction  under  the  same  act     .010        010 

For  a  search  made  in  one  or  both  of 
the  registers  of  Irish  and  Scotch 
judgments,  for  each  name     •        .010        010 


Miscellaneous. 

On  a  report  of  a  private  bill  in  Par- 
liament          5    0    0       6    0  0 

On  an  allowance  of  bye-laws  or  table 

of  fees 100       100 

On  a  fiat  of  a  judge  .        .        .        .0    5    0       0    5   0 
On  signing  an  advertisement    .        .       — >  10   0 

Upon  a  reference  to  a  master  of  the 

Queen*s  Bench,  Common  Pleas,  or 

Exchequer  Divisions,  or  a  district 

registrar,  for  the  purpose  of  any 

investigation  or  inquiry  other  than 

the  taking  of  an  account  for  which 

another  fee  is  herein  provided,  for 

every  hour  or  part  of  an  hour  the 

master  or  registrar  is  o(icupied  .  jO  10  0  0  10  0 
A  deposit  on  account  of  fees  before 

proceeding  with  such  reference,  or 

at  any  time    during    the  course 

thereof,  may  be  required,  and  a 

memorandum  thereof  shall  be  de- 
livered to  the  party  making  the 

deposit. 
On  taking  acknowledgment  of  a  deed 

by  a  married  woman  .  .  .10  0  10  0 
On  taking  a  recognizance  or  bond  .  0  10  0  0  10  0 
On  taking  bail,  and  taking  same  off 

the  file  and  delivering  .  .  ,020  0  2  0 
On  a  commitment  .  .  .  .050  050 
On  an  application  to  produce  judge's 

notes     .        .        ...        .060        050 
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On  appointment  of  commissioners 

onder  glebe  exchange  .  .  .1 
On  examining   and    signing   inrol- 

ments  of  decrees  and  orders  .  .  3 
On  admission  or  re-admission  of  a 

solicitor 5 

On  a  written  request  for  information 

at  the  Chancery  Pay  Office  .  .  0 
For  preparing  a  power  of  attorney  at 

the  Chancery  ray  Office  .  .  0 
For  transcript  of  an  acconnt  in  the 

books  at  tne  Chanceiy  Fay  Office, 

for  each  opening  .        .        .        ,0 


9,   d, 
0    0 


0 
0 


0 
0 
6 
0 


£ 
1 
3 
5 
0 
0 


«.  d. 

0    0 


0 
0 
2 
3 


0 
0 


0 


2    0       0    2    0 


Cairns,  C. 
O.  Jessel. 
Coleridge. 
FiTZROY  Kelly. 
W.  M.  James. 
George  Mellish. 
G.  Bramwell. 
Nathanl.  Lindley. 

We  certify  that  this  order  is  made  with  the  concurrence 
of  the  Commissioners  of  her  Majesty's  Treasury. 

Mahon. 
Row.  Winn. 
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FEES  TAKEN  BY  OFFICIAL  REFEREES. 

February  1,  1876. 

The  Right  Honourable  Hugh  MacCalmont^  Biron 
Cairns,  Lord  High  Chancellor  of  Great  Britain,  bj 
and  with  the  advice  and  consent  of  the  undersigned 
judges  of  the  Supreme  Court,  and  with  the  concurrence 
of  the  Lords  Conunissioners  of  her  Majesty's  Treasurj, 
doth  hereby,  in  pursuance  and  execution  of  the  powere 
•  Sect  96,  given  by  the  Supreme  Court  of  Judicature  Act,  1875,* 
^  ^  and  all  other  powers  and  authorities  enabling  him  i? 

this  behalf,  order  and  direct,  in  manner  following:— 

The  fees  to  be  taken  by  any  official  referee  to  be 
attached  to  the  Supreme  Court  under  the  provisions  of 
t  Pise  6S.      section  83  f  of  the  Supreme  Court  of  Judicature  Act, 
1873,  shall  be  as  follows  :-^ 

Upon  a  reference,  for  every  hour  or  part  of  £   «•  d. 
an  hour,  the  official  referee  is  occupied     .110 

Where  the  sittings  under  a  reference  are  to  be  held 
elsewhere  than  in  London,  there  shall  be  paid  in  addi- 
tion to  the  above,  £1  :  11«.  6d.  for  every  night  the 
official  referee,  and  ISs.  for  every  night  the  official 
referee's  clerk,  is  absent  from  London,  together  with 
reasonable  costs  of  their  locomotion  from  London  and 
back. 

A  deposit  on  account  of  fees  and  expenses  before 
proceeding  with  such  reference,  or  at  any  time  daring 
the  course  thereof,  may  be  required,  and  a  memoran- 
dum thereof  shall  be  delivered  to  the  party  making  the 
deposit. 

Where  the  sittings  are  held  elsewhere  than  in  Lon- 
don, the  plaintiff  in  the  action  shall  provide,  at  his 
expense,  a  place  to  the  satisfaction  of  the  official 
referee  in  which  the  sittings  may  be  held* 
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Upon  the  conclusion  of  the  sittings  on  a  reference,  Feeso/o^aea 
the  official  refecee  shall  forthwith  transmit  to  the  ^^*^- 
Treasury  a  return  according  to  the  form  annexed,  on 
which  shall  be  affixed  stamps  equal  in  amount  to  the 
fees  and  monies  received  for  such  sitting  and  expenses. 
The  official  referees  shall  conform  to  any  regula- 
tions that  maj  be  made  from  time  to  time  by  the 
Treasury  for  the  accounting  for  all  fees  and  monies 
paid  to  them. 

Cairns,  C. 

6«  Bramwell, 

Wm.  Baliol  Brett, 

James  Hannen. 
Ist  February,  1876. 

We  certify  that  this  order  is  made  with  the  concur- 
rence of  the  Commissioners  of  her  Majesty*s  Treasury,. 

Row.  Winn, 

J.  D.  H.  Elphinstone. 


T  o 
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ORDERS  OF  THE  TREASURY  WITH  THE 
CONCURRENCE  OF  THE  LORD  CHAK- 
CELLOR. 

I. 

As  to  the  taking  of  the  Fees  and  Percentages  in  the 
Supreme  Court  of  Judicature  by  stamps,  except 
in  the  District  Registries^ 

October  28,  1875. 

•  pagcM.  Whereas  by  section  26*  of  the  Supreme  Court  of 
Judicature  Act,  1875,  it  is  provided  that  the  fees  and 
percentages  appointed  to  be  taken  in  the  High  Court 
of  Justice  and  in  the  Court  of  Appeal,  and  in  any 
court  to  be  created  by  any  commission,  and  in  anj 
office  which  is  connected  with  any  of  those  courts  or 
in  which  any  business  connected  with  any  of  those 
courts  is  conducted,  shall,  except  so  far  as  they  be 
otherwise  directed,  be  taken  by  means  of  stamps ;  and 
further,  that  such  stamps  sh^  be  impressed  or  adhe- 
sive, as  the  Treasury  may  from  time  to  time  direct; 
and  that  the  Treasury,  with  the  concurrence  of  the 
Lord  Chancellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the  amount  of  the 
fees  and  regulating  the  use  of  such  stamps,  and  par- 
ticularly for  prescribing  the  appjication  thereof  to 
documents  from  time  to  time  in  use  or  required  to 
be  used  for  the  purposes  of  such  stamps,  and  for 
ensuring  the  proper  cancellation  of  such  stamps. 

Now  we,  the  undersigned,  being  two  of  the  Lords 
Commissioners  of  her  Majesty's  Treasury,  do,  with 
the  concurrence  of  the  Lord  Chancellor,  hereby  gite 
notice  and  order  and  direct — 

1.  That  from  and  after  the  Ist  November  next, 
being  the  date  fixed  for  the  commencement  of  this 
act,  all  orders  and  regulations  now  in  force  with 
respect  to  the  use,  proper  cancellation,  mode  of  keep- 
ing accounts,  and  allowance  of  fee  stamps  in 

The  Court  of  Chancery, 

The  several  Common  Law  Courts, 

The  Court  of  Probate, 

The  Court  for  Divorce  and  Matrimonial  Causes, 

The  Admiralty  Court, 
or  in  relation  to  appeals  from  the  Chief  Judge  in 
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Bankruptcy,  or  from  the  Court  of  Appeal  in  Chancery   J^aHng  Fw 
in  bankruptcy  matters,  shall  continue  in  force  up  to  j!L^^^': 
the  beginning  of   the  sittings   to    take  place  after 
January  next,   or  until  they  shall  respectively  be 
altered  or  annulled  by  any  rules  hereafter  to  be  made 
and  published  in  conformity  with  the  act. 

2.  That  the  stamps  to  be  used  in  the  collection  of 
fees  and  percentages  payable  under  the  order  made  in 
pursuance  of  the  powers  given  by  the  Supreme  Court 
of  Judicature  Act,  1875,  bearing  date  this  day,  shall 
until  further  notice  be  either  impressed  or  adhesive  as 
directed  in  any  previous  order ;  and  in  cases  to  which 
no  previous  order  is  applicable,  shall  be  either  im- 
pressed or  adhesive,  at  the  option  of  the  parties  by 
whom  the  fees  are  payable. 

3.  That  until  we  do  order  to  the  contrary,  the  dies 
heretofore  in  use  for  impressing  stamps  in  any  of  the 
courts  affected  by  the  said  act,  and  also  the  adhesive 
stamps  heretofore  in  use,  shall  be  available  and  valid 
for  the  taking  of  the  said  fees  and  percentages,  and 
may  be  used  notwithstanding  that  new  dies  and  stamps 
appropriated  to  the  Supreme  Court  of  Judicature  may 
in  the  meantime  have  been  issued  by  the  Commis- 
sioners of  Inland  Revenue,  which  will  also  be  valid 
and  available. 

4.  That  for  such  documents  in  the  Chancery,  the 
Queen's  Bench,  the  Common  Pleas,  and  the  Exchequer 
Divisions  of  the  Supreme  Court  of  Judicature  as  may 
be,  under  any  existing  rule  or  order,  stamped  with  an 
adhesive  stamp  or  stamps,  adhesive  stamps  appropri- 
ated by  the  words  *' judicature  fees"  shall  be  used: 
Provided  always,  that  up  to  the  beginning  of  the  sit- 
tings 'to  take  place  after  January  next,  the  adhesive 
stamps  hitherto  used  in  the  Courts  of  Chancery  and 
Common  Law  shall  be  available  and  may  be  used  for 
such  documents  in  the  Supreme  Court  of  Judicature. 

6.  And  that  where  any  of  such  fees  are  payable  in 
respect  of  any  matter  or  thing  to  be  done  by  any  officer 
or  in  any  office  whatever  of  the  Supreme  Court  of 
Judicature,  and  it  shall  not  have  been  customary  or 
may  not  be  necessary  to  use  any  written  or  printed 
document  or  paper  in  reference  to  such  matter  or  thing 
whereon  the  stamp  could  be  stamped  or  affixed,  the 
parhr  or  his  solicitor  requiring  such  matter  or  thing  to 
be  done,  shall  make  application  for  the  same  by  a 
pnecipe,  or  short  note  in  writing  or  print,  and  a  stamp 
denoting  the  amount  of  the  fees  so  payable  shall  be 
stamped  or  affixed  to  such  praecipe  or  note* 
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Taking  Fees  6.  That  where  a  fee  is  payable,  but  no  directions 
fry  stamjts.  ^^  found  in  previous  orders  as  to  the  docoment  to 
which  the  stamp  is  to  be  applied,  it  shall  be  lawful, 
until  we  do  otherwise  order,  for  any  officer  of  the 
Supreme  Court  whose  duty  it  would  be  to  see  that  tbe 
fee  in  question  is  duly  paid  by  means  of  a  stamp,  to 
decide  oti  what  document  such  stamp  shall  be  im- 
pressed or  affixed. 

Given  under  our  hands, 

Mahon. 
Row.  Wink. 

I  hereby  signify  my  concurrence  in  the  before- 
mentioned  rules  and  regulations. 

Cairns,  C. 
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n. 

As  to  the  Fees  and  Percentages  which  are  required 
to  be  taken  in  the  Supreme  Court  of  Judicature  by 
means  o/*  stamps. 

Apra22,  1876. 

Whebeas  by  section  26*  of  the  Supreme  Court  of  •  Page  4. 
Judicature  Act,  1875,  it  is  provided  that  the  fees  and 
percentages  appointed  to  be  taken  in  the  High  Court 
of  Justice  and  in  the  Court  of  Appeal,  and  in  any 
court  to  be  created  by  any  commission,  and  in  any 
office  which  is  connected  with  any  of  those  courts,  or 
in  which  any  business  connected  with  any  of  those 
courts  is  conducted,  shall,  except  so  far  as  they  be 
otherwise  directed,  be  taken  by  means  of  stamps;  and 
further,  that  such  stamps  shall  be  impressed  or  ad- 
hesive, as  the  Treasury  may  from  time  to  time  direct ; 
and  that  the  Treasury,  with  the  concurrence  of  the 
Lord  Chancellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the  amount  of  the 
fees  and  regulating  the  use  of  such  stamps,  and  par- 
ticularly for  prescribing  the  application  thereof  to 
documents  from  time  to  time  in  use  or  required  to  be 
used  for  the  purposes  of  such  stamps,  and  for  ensuring 
the  proper  cancellation  of  such  stamps  and  for  keep- 
ing accounts  of  such  stamps : 

And  whereas  by  an  order  made  under  the  same 
section  of  the  said  act,  on  the  28th  day  of  October, 

1875,  it  was  (amongst  other  things)  provided  that  the  , 
stamps  to  be  used  in  the  collection  of  the  fees  and 
percentages  therein  mentioned  should,  until  further 
notice,  be  either  impressed  or  adhesive  as  directed  in 

any  previous  order,  and  in  cases  to  which  no  previous 
order  was  applicable  should  be  either  impressed  or 
adhesive,  at  the  option  of  the  parties  by  whom  the 
fees  were  payable;  and  it  was  also  provided  that  up  to 
the  beginning  of  the  sittings  on  the  25th  day  of  April, 

1876,  the  adhesive  stamps  used  before  the  publica- 
tion of  the  said  order  in  the  Courts  of  Chancery  and 
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^^iStoiiTT    ^^°^™^^  ^*w  should  be  available,  and  might  be  used, 

L  in  the  Supreme  Court  of  Judicature : 

And  whereas  it  is  expedient  to  further  extend  the 
use  of  the  same  stamps,  and  to  make  other  provisions 
in  lieu  of,  and  in  addition  to,  those  contained  in  the 
said  order  of  the  28th  day  of  October,  1875 : 

Now  we,  the  undersigned,  being  two  of  the  Lords 
Commissioners  of  her  Majesty's  Treasury,  do,  with  the 
concurrence  of  the  Lord  Chancellor,  hereby  give  notice 
and  order  and  direct: — 

L  That  from  and  after  the  2oth  day  of  April,  1876, 
the  stamps  used  for  denoting  the  said  fees  and  percent- 
ages shall  be  of  the  character,  and  be  applied  and 
otherwise  dealt  with,  as  prescribed  by  the  schedule 
hereto. 

2.  That  the  adhesive  stamps  at  present  in  use  in  the 
Supreme  Court  of  Judicature  shall  continue  to  be  used 
so  long  as  they  are  supplied  by  the  Commissioners  of 
Inland  Revenue. 

3.  That  in  any  case  in  which  a  deposit  on  account  of 
probable  fees  and  expenses  is  required,  the  following 
regulations  shall  be  observed:  — 

As  TO  Deposits. 

(a.)  The  party,  or  his  solicitor,  from  whom  under 
any  order  as  to  court  fees  a  deposit  may 
be  required,  shall,  before  the  matter  or  cause 
be  proceeded  with,  present  for  the  signature 
of  the  officer  of  the  court  requiring  the 
deposit,  a  certificate,  duly  stamped,  for  the 
amount  of  such  deposit.  Forms  of  certifi- 
cates provided  by  the  Commissioners  of 
Inland  Revenue  may  be  obtained  at  the  Inland 
Revenue  Office,  Somerset  House,  or  at  such 
other  places  as  the  commissioners  may  ap- 
point 

(b.)  When  the  fees  and  expenses  are  ascertained, 
the  said  officer  of  the  court  shall  endorse 
upon  the  said  certificate  the  amount  thereof. 

(c.)  If  the  amount  is  in  excess  of  the  deposit,  the 
certificate,  bearing  an  additional  stamp  equal 
to  the  excess,  must  be  produced  to  the  said 
officer  before  he  delivers  his  judgment  or 
award,  or  gives  his  decision  in  Uie  matter  or 
cause. 


« 
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(cf.)  If  the  amount  of  the  fees  and  expenses  is  less    TaUng  rm 
than  the  deposit,  the  holder  of  the  certificate    ^  ^'"^*- 
may  obtain  repayment  of  the  difference  upon 
presenting  the  certificate  so  endorsed  at  the 

I  Inland  Bevenue  Office,  Somerset  House. 


The  SCHEDULE  above  referred  to. 
Summonses,  Wbtts,  Commissions  and  Warrants. 


On  scaling  a  writ  of  sammons 
for  commencement  of  an 
action         

On  sealing  a  ooncnrrent,  re- 
newed or  amended  writ  of 
snmmoDS  for  commence- 
ment of  an  action  .  • 

On  sealing  a  notice  for  ser- 
vice under  Order  XVL, 
Role  18.    [p.  159,  ante,'] 


On  sealing  a  writ  of  manda- 
mus or  m junction . . 

On  sealing  a  writ  of  subpoena 
not  exceeding  three  persons 

On  sealing  eveiy  other  writ. . 

On  sealing  a  summons  to 
originate  proceedings  in  the 
Chancery  Dirision. 

On  sealing  a  duplicate  thereof 

On  sealing  a  copy  of  same  for 
seryice. 

On  sealing  or  issuing  any 
other  summons  or  warrant 

On  sealing  or  issuing  a  com- 
mission to  take  oaths  or 
affidavits  in  the  Supreme 
Conrt 


ETery  other  commission 


On  marking  a  copy  of  a  peti- 
tion of  right  for  service. 


Docnment  to  be 
stamped. 


Writ     of 
Summons. 


Notice 


\ 


Praecipe 
left  at 
time  of 
issuing 
wnt    •• 


Summons  •  • 


Duplicate 
summons. 

Copy  of 
summons. 

Summons  •  • 

Commission. 


Chancter  of 
Stamp  to  be  used. 


Commission. 


Copy  of  pe- 
tition. 


Impressed  or 
adhesive. 


Impressed  or 
adhesive. 


1 


Impressed. 


Impressed. 


Impressed. 

Impressed  or 
fudhesive. 

Impressed  or 
adhesive. 

Impressed.. 


Impressed.. 
Impressed.. 


Regulatlong 
and  Obeenratlons. 


fFonnaofwrltwltli 
the  impreMed 
Ktamp  will  be 
sold  at  the  In- 
land  Bevenue 
Office  aiid  by 
law  Btationen. 

Forms  with  the 
Impressed  stamp 
win  be  sold  at 
the  Inland  Reve- 
nue Office  and  by 
law  stationers. 
f  Pr«»dpee  with 
the  impressed 
stamp  will  be 
sold  at  the  In- 
land Revenue 
Office  and  by 
^     law  stationers. 

A  form  of  sum- 
mons will  be  sold 
at  the  Inland  Re- 
venue Office  and 
by  law  statlou- 
ers. 


Forms  of  commis- 
sion with  the 
impressed  stamp 
wiU  be  sold  at 
the  Inland  Rav^ 
nue  Office. 
TThe  commission 
or  the  copy  of 
petittoQ  to  be 
written  on  Imr 
pnfssed  paper, 
or  the  document 
to  be  produced 
at  the  Inland 
Revenue  Office 
to  be  stamped. 
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Affearakces. 

The  fee  payable  on  enteriDg  an  appearance  to  be  denoted  bj  an  impressed 
stamp  on  the  form  of  memorandnm  as  prescribed  bj  the  Appendix  to  the 
Snpreme  Conrt  of  Judicature  Act,  1875  [p.  271,  ante]t  and  where  the  appear- 
ance of  more  than  one  person  is  entered  by  the  same  memorandnm,  the  ttes 
for  all  persons  beyond  the  first  to  be  denoted  by  means  of  impressed  or 
adhesive  stamps. 

Forms  of  memotandnm  of  appearance  with  the  impressed  stamp  for  one 
or  more  defendants  will  be  sold  at  the  Inland  Revenae  Office  and  by  law 
stationers. 

COFIEB. 


For  a  copy  of  a  written  deposition  of  a  wit- 
ness to  enable  a  party  to  print  the  same. 

For  examining  a  written  or  printed  copy, 
and  marking  same  as  an  office  copy. 

For  making  a  copy  and  marking  same  as  an 
office  copy. 

For  a  copy  in  a  foreign  language    . . 

For  a  copy  of  a  plan,  map,  section,  drawing, 

photog^ph  or  diagram. 
For  a  printed  copy  of  an  order,  not  being 

an  office  or  certified  copy. 


Docnment  to  be 
stamped. 


Chazacteraf 
Stamp  to  be  aaeiL 


Impreased  or 

adhesive. 
Impressed  or 

adhesive. 
Impressed  or 

adhesive. 
Impressed  or 

adhesive. 


or 
adhesive. 
Impressed  or 
adhesive. 


Attendances. 

The  fees  payable  under  this  heading  to  be  denoted  either  by  an  impressed 
or  adhesive  stamp  on  the  subpcBua,  notice  or  other  document  requiring  the 
attendance  of  the  officer. 

If  the  officer's  attendance  be  required  beyond  one  day,  the  additional  fee 
per  diem  after  the  first  to  be  taken  oy  means  of  a  prsedpe  with  the  impressed 
stamp,  filed  in  the  department  from  which  the  officer  is  summoned. 


Oaths,  &c. 


For  taking  an  affidavit  or  an 
affirmation  or  attestation 
upon  honour  in  lieu  of  an 
affidavit  or  a  declaration, 
except  for  the  purpose  of 
receipt  of  dividends  from 
the  Paymaster-General,  on 
which  no  fee  is  payable. 


Document  to  be 
stamped. 


Affidavit  or 
other  docu- 
ment an- 
swer ing 
thereto. 


Chamcterot 
Stamptobenaed. 


Impressed  or 
adhesive. 


Regulations 
and  Observations. 


BTAVFS* 
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Document  to  be  stamped, 
and  Character  of  Stamp  to  be  naed. 


And  in  addition  thereto,  for 
each  exhibit  therein  re- 
ferred to  and  reqnired  to  be 
marked. 


Stamp  to  be  impressed  or 
adhesive  on  exhibit  if 
practicable,  but  if  not,  to 
be  impressed  on  prsscipe 
filed. 


Regnlattooa 
and  Obeerratkma. 


Filing. 


Document  to  be 

Character  of 

Reffniatians 

■tamped. 

Stamp  to  be  used. 

and  Obaerrations. 

On  filing  a  special  case  or 

Special  case. 

Impressed.. 

Where  practica- 

petition of  nght. 

petition  of 

ble,  stamp  to 

right    or 

be  on  special 

priec4pe. 

case  or  peti- 
tion of  neht, 
and  in  otner 

cases  on  prae- 

cipe filed. 

On  filing  an  affidavit  with  ex- 

Document 

Impressed  or 

hibits   fif   any)    annexed, 

filed. 

adhesive. 

submission   to  arbitration, 

award,  bill  of  sale,  warrant 

of  attorney,  cognovit,  bail. 

satisfaction  piece  and  writ 

of  execution  with  return. 

On  filing  a  scheme  pursuant 

Scheme    •  • 

Impressed. 

to  the  statute  80  &  81  Vict. 

c.  127,  or  the  Liquidation 

Act,  1868. 

On  filing  a  caveat     •  •        • . 

Caveat     • . 

Impressed, 

Cebtificatbs. 


For  a  certificate  of  appearance 
or  of  a  pleading,  affidavit 
or  proceeding  having  been 
entered,  filed  or  taken,  or  of 
the  negative  thereof. 


Docament  to  be 
•tamped. 


Certificate.. 


Character  of 
Stamp  to  be  need. 


Impressed  or 
adhesive. 


Begnlationa 
and  Obeerrations. 


Forma  of  oertifl- 
cate  with  the 
Impressed  stamp 
wUl  be  sold  at 
the  Inland  Be- 
Tenne  Office  and 
bj  law  Btatlon- 


Seabches  AND  Inspections. 

The  fees  on  searches  and  inspections  to  be  taken  by  means  of  impressed 
stamps  on  a  form  which  will  be  issued  at  the  Inland  Bevenue  Office  and  sold 
there,  and  by  law  stationers. 
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Examination  of  Witnesses. 

The  fees  nnder  this  heading  may  still  be  denoted  by  means  of  adhenre 
stamps,  which  may  be  affixed  either  to  the  deposition  or  to  the  order  or 
application  paper  for  examination. 

Heabino. 


For  entering  or  setting  down, 
or  re-entering  or  re-setting 
down,  an  appeal  to  the 
Gonrt  of  Appeal,  or  a 
canse  for  trial  or  hearing 
in  any  Court  in  London 
or  Middlesex,  or  at  any-< 
assizes,  including  a  de- 
murrer, special  case,  and 
petition  of  right,  but  not 
any  other  petition,  nor  a 
summons  adjourned  from 
chambers. 


For  certificate  of  an  associate 
of  the  result  of  trial. 


Document  to  be 
■tamped. 


In  the  regiis- 
try  office, 
Chancery 
Diyision, 
on  forms 
provided 
forthepnr- 
pose. 

At  offices  of 
Associates 
on  copy  of 
pleadings. 

At  all  o£er 
offices  of 
the  High 
Court  or 
Court  of 
Appeal  on 
pnecipe. 

Certificate.. 


ChaFBcter  of 
Stamptobenaed. 


>•  Impressed 


Impressed 
r  or  adhesive. 


Impressed. 


Impressed  or 
adhesive. 


Ret^latlons 
and  OtaefTBttoDL 


Forms,  with 
the  impressed 
stamp,  will  be 
sold  attbeln- 
land  Bereooe 
Office,  and  at 
the  Regis- 
trar's Office, 
Chanceiy  Di- 
vision. 


Judgments,  Decrees,  and  Orders. 


For  drawing  up  and  entering 
a  judgment,  or  decree  or 
decretal  order,  whether  on 
the  original  hearing  of  a 
cause  or  on  further  consi- 
deration, including  a  cause 
commenced  by  summons  at 
chambers,  and  an  order  on 
the  hearing  of  a  special  case 
or  petition,  and  any  order 
by  the  Court  of  Appeal. 


Dooament  to  be 
■tamped. 


Judgment  or 
order. 


Cbaracter  of     i 
Stamptobenaed. 


Stamp  to  be  Im- 
preased  or  ad- 
healre  on  tbe 
jad^ment  or 
order,  except 
at  the  Crown 
Ofllce,  where, 
a«  far  as  prac- 
ticable, a  pre- 
cipe, with  the 
Impreaaed 
■tamp,  shoold 
be  uaedL. 


Reralatloat 
and  ObaerrattaH. 
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JXTDOMKNTS,  Deobbes,  AND  OBjyEBa^continwd, 


Por  drawing  up  and  entering 
any  other  order,  whether 
made  in  court  or  at  cham- 
bers. 

Per  copy  of  a  plan,  map, 
section,  drawing,  photo- 
graph, or  diagram  required 
to  accompany  any  order. 


Docament  to  be 
stamped. 


Order 


Copy 


Cbaimcterof 
Stamp  to  be  used. 


Impressed  or 
adhesive. 


Impressed  or 
adhesive. 


BegnlattoM 
and  Obaerratlons. 


Where  an  ad- 
*  hesiye  stamp 
would  damage 
the  copy,  a 
praM!ipe,  with 
the  impressed 
stamp,  should 
be  used. 


Taking  Accoukts. 

The  fees  payable  under  this  heading  when  taken  on  the  accounts  to  be 
denoted  by  means  of  adhesive  stamps  affixed  to  the  accounts  or  b^  impressed 
stamps  on  paper  to  be  left  at  the  office,  but  when  taken  on  a  certificate  they 
may  be  denoted  either  by  impressed  or  adhesive  stamps. 

Taxation  of  Costs. 


For  taxing  a  bill  of  costs 


•  • 


Por  a  certificate  or  allocatnr 
of  the  result,  not  being  a 
judgment. 


Document  to  be 
stamped. 


Chankcter  of 
Stamp  to  be  used. 


Begnlatlonfl 
and  Obserrationa. 


Stamp  to  be  adhesive  on  bill  of  costs,  but 
where  a  certificate,  allocatur,  or  pnecipe  is 
used,  the  fee  to  be  denoted  by  impressed 
stamps. 

Certificate  or 
allocatur. 


Petitions. 

Document  to  be 

ChaiBcter  of 

Begnlations 

•tamped. 

Stamp  to  be  used. 

and  Obiervatlona. 

Por  answering  a  petition  for 

Petition    •  • 

Impressed  or 
adhesive. 

hearing  in  court,  and  setting 

down. 

Por  answering  a  non-attend- 

Petition    •  • 

Impressed  or 

able  petition,  not  being  a 

adhesive. 

petition  for   an    order  of 

course. 

On  a  matter  of  course  order. 

Order       • . 

Impressed  or 

on  a  petition  of  right. 

adhesive. 

On  an  order  for  a  commission 

Order 

Impressed. 

on  a  petition  of  right. 
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Rbgisteb  of  Judohents  and  Lib  Pendens. 


For  registering  a  jadgment  or 
lis  pendens  .         . .         . . 
For  re -registering  same 
For  a  search 


For  a  certificate  of  entry  of 
satisfaction. 

For  a  certificate  of  a  jnd|:- 
ment  for  reg^tration  m 
Ireland  or  Scotland  nnder 
the  Judgments  Extension 
Act^  1868,  indnding  affi- 
davit. 

On  filing  for  registration  a 
certificate  issued  ont  of 
Courts  of  Dnblin  or  Conrt 
of  Session  in  Scotland 
under  the  same  act 

On  every  certificate  of  the 
entry  of  a  satisfaction 
under  the  same  act 

For  a  ^arch  made  in  one  or 
both  ot  the  registers  of 
Irish  and  Scotch  judg- 
ments. 


Document  to  bo 
stunped. 


]  Memoran- 

>    dnm     of 

I     registry. 

Gksneral  form 

of    search 

pnecipe. 

Oatificate  •• 


^Certificate. 


PrsBcipe 


Chancterof 
StamptobeitMd. 


►Impressed 


I 


Impressed 
or  adhesive. 


Impressed 


Besnlfttloiii  sod 


rForms  with 
the  impresBBd 
stamp  vriU  be 
sold  at  the 
office  of  the 
Begistrsr.  of 
Judgments, 
C  om  m  on 
Pleas  Diri- 
sion. 


Fonni  Ql  Fiadpe, 
with     tHe    Im- 


wlUbefoldittlM 
Inland    BirrmM 

■tatloiMn. 


Miscellaneous. 


On  a  report  of  a  private  b^ll 

in  Parliament. 
On  an  allowance  of  bye-laws 

or  table  of  fees. 
On  a  fiat  of  a  judge  .  •        •  • 

On  signing  an  advertisement . 

Upon  a  reference  to  a  master 
of  the  Queen's  Bench, 
Common  Plei^  or  Exche- 
quer Divisions,  for  the  pur- 
pose of  any  investigation 
or  inquiry  other  than  the 
taking  of  an  account  for 
which  another  fee  is  herein 
provided. 


Docament  to  be 
stamped. 


Beport 
Allowance .  • 
Fiat 

Advertise- 
ment. 

Certificate  or 
other  docu- 
ment used 
in  giving 
the  deci- 
sion. 


Cbaraeterof 
Suunptobeiuad. 


Impressed. 

Impressed. 

Impressed  or 

adhesive. 
Impressed. 

Impreswd  or 
adhesive. 


SegalattouHid 
ObMPritiflaii 


STAMPS. 
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MisCBLLAKEOUS — continued. 


Oa  taking  acknowledgment  of 
a  deed  by  a  married  woman. 


On  taking  a  recognizance  or 
bond. 

On  takijQg  bail,  and  taking 
same  on  the  file  and  delirer- 
ing. 

On  a  commitment 

On  an  application  to  prodnce 
judges'  notes. 

On  appointment  of  Commis- 
sioners nnder  glebe  ex- 
change. 

On  examining  and  signing 
inrolment  of  decrees  and 
orders. 

On  admission  or  re-admission 
of  a  solicitor. 

On  a  written  request  for  in- 
formation at  the  Chancerj 
Pay  Office. 

For  preparing  a  power  of  at- 
torney at  the  Chancery  Pay 
Office. 

For  transcript  of  an  account 
in  the  books  at  the  Chan- 
cery Pay  Office. 

Any  other  proceeding,  plead- 
ing or  document,  not  here- 
inbefore specified. 


Docameot  to  be 
stamped. 


Acknowledg- 
ment. 


Recognizance 
Bail  piece  • . 

Commitment 
Application 

Appointment 


Inrolment  • . 

Admission . . 

Praecipe     , . 

Power 

Transcript.. 

Document  or 
pnecipe. 


Cbaraeterof 
Stamp  to  be  lued. 


Begulattons  and 
ObeervatloDfl. 


Impressed 


Impressed  or 
adhesive. 

Impressed  or 
adhesiTe. 

)   Impressed 
I  or  adheslTe. 

Impressed. 


Impressed  or 
adhesiye. 

Impressed  .. 


( 


Impressed. 


Impressed  or 
adhesiye. 

Impressed  or 
adheslTe. 


FonxiB  with  the  Im- 
preaied  stamp 
will  be  sold  at  the 
Inland  BeYoiae 
Office. 


'Forms  of  ad- 
mission with 
the  impressed 
stamp  will  be 
sold  at  the  In- 
land Bevenue 

^.Office. 


These  are  to  be  im- 
praesed  If  practi- 
cable where  not 
filed  In  the  office. 


General  Dibections. 

In  any  case  in  which  the  use  of  impressed  stamps  is  prescribed,  paper  or 
parchment  on  which  the  document  requiring  a  stamp  is  to  be  written,  may 
be  stamped  at  the  Inland  Revenue  Office,  notwithstanding  that  stamped 
forms  are  also  provided  by  the  Commissioners  of  Inland  Revenue. 

The  cancellation  shall  be  effected  in  such  manner  as  the  Commissioners  of 
Inland  Bevenue  shall  from  time  to  time  direct 

Cbichton. 

J.  D.  H.  Elphikstone. 

I  concur  in  this  Order, 
Caisks,  C. 
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GENEEAL  RULES  &  EEGULATMS 

AS  TO 

The  Preliminary^  Intermediate^  and  Final  jEx- 
amination  and  Admission  of  Persons  intending 
to  become  Solicitors  of  the  Supreme  Court;  the 
taking  out  and  renewal  of  their  Certificates; 

AND   AS  TO 

Re^dmission  of  Solicitors  and    Custody  of  DocU" 

ments, 

*  Page  66.  Whekeas  by  section  87  •  of  the  Supreme  Court  of 
Judicature  Act,  1873,  it  is  enacted  that  from  and  after 
the  commencement  of  the  act  all  persons  admitted  as 
solicitors,  attorneys,  or  proctors  of,  or  empowered  by 
law  to  practise  in  any  court  the  jurisdiction  of  which 
is  hereby  transferred  to  the  High  Court  of  Justice  or 
the  Court  of  Appeal,  shall  be  called  solicitors  of  the 
Supreme  Court,  and  shall  be  entitled  to  the  same 
privileges  and  be  subject  to  the  same  obligations,  so 
far  as  circumstances  will  permit,  as  if  that  act  had  not 
passed ;  and  all  persons  who  from  time  to  time,  if  that 
act  had  not  passed,  would  have  been  entitled  to  have 
been  admitted  as  solicitors,  attorneys,  or  proctors  oC 
or  been  by  law  empowered  to  practise  in  any  such 
courts,  shall  be  entitled  to  be  admitted  and  to  be 
called  solicitors  of  the  Supreme  Court,  and  shall  be 
admitted  by  the  Master  of  the  Rolls,  and  shall,  so  hr 
as  circumstances  will  permit,  be  entitled  as  snch 
solicitors  to  the  same  privileges  and  be  subject  to  the 
same  obligations  as  if  that  act  had  not  passed : 

t  Page  84.  And  whereas  by  section  14f  of  the  Supreme  Court 

of  Judicature  Act,  1875,  it  is  enacted  that  the  registrar 
of  attorueys  and  solicitors  in  England  shall  be  called 
the  registrar  of  solicitors,  and  that  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord 
Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer,  or  any  two  of  them,  maj 
from  time  to  time,  by  regulation,  adapt  any  enactments 
relating  to  attorneys,  and  any  declaration,  certificate^ 
or  form  required  under  those  enactm^ts  to  the  solicitors 
of  the  Supreme  Court,  under  section  87  of  the  priocipal 
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act,  meaning  thereby  *'The  Supreme  Court  of  Judi-    RuUituto 
cature  Act,  1873  " :  ^SiSS?.."' 

And  whereas,  we,  the  Eight  Honourable  Sir  Alex-  

ander  James  Edmund  Cpckbum,  Baronet,  Lord  Chief 
Justice  of  England,  the  Right  Honourable  Sir  Greorge 
Jessel,  Master  of  the  Rolls,  the  Right  Honourable 
John  Duke  Baron  Coleridge,  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Right  Honourable  Sir  Fitzroj 
Kellj,  Lord  Chief  Baron  of  the  Exchequer,  have,  by 
r^ulations  made  in  pursuance  of  the  power  contained 
in  the  14th  section  of  the  Supreme  Court  of  Judicature 
Act,  1876,  declared  that  the  several  enactments  re- 
lating to  attorneys,  and  the  declarations,  certificates, 
or  forms  required  under  those  enactments,  shall  be 
adapted  to  the  solicitors  of  the  Supreme  Court  under 
section  87  of  the  Supreme  Court  of  Judicature  Act, 
1873,  in  the  manner  in  the  same  regulations  mentioned, 
being,  except  as  to  mere  forms,  the  regulations  herein- 
after set  forth  (that  is  to  say)  :  — 

'^  As  regards  sections  15,  16,  17  and  18  of  the  act 
of  the  6th  and  7th  years  of  the  reign  of  her  present 
Majesty,  cap«  73,  and  section  1 1  of  the  act  of  the  23rd 
and  24th  years  of  the  reign  of  her  present  Majesty, 
cap.  127  :  It  shall  be  lawful  for  the  Master  of  the 
Rolls,  jointly  with  the  judges  of  the  Queen's  Bench 
Division,  Common  Pleas  Division,  and  Exchequer 
Division  of  the  High  Court  of  Justice,  or  with  any 
eight  or  more  of  them  ( of  whom  the  presidents  of  the 
said  divisions  shall  be  three),  if  they  shall  see  fit  so  to 
do,  to  nominate  and  appoint  examiners,  and  to  make 
rules  and  regulations  for  conducting  the  examination 
of  persons  applying  to  be  admitted  as  solicitors  of  the 
Supreme  Court,  as  well  touching  the  articles  and 
service  as  the  fitness  and  capacity  of  such  persons  to 
act  as  solicitors  of  the  Supreme  Court,  including  their 
fitness  and  capacity  to  act  in  matters  of  business  usually 
transacted  by  solicitors.  And  if  the  Master  of  the  Rolls, 
or  any  of  the  judges  of  the  said  three  divisions  shall,  by 
such  examination,  or  by  the  certificate  of  such  exa- 
miners, be  satisfied  that  such  persons  are  duly  qualified 
to  be  admitted  to  act  as  solicitors  of  the  Supreme 
Court,  then,  and  not  otherwise,  the  Master  of  the  Rolls 
shall  and  may  administer  the  requisite  oatb,  and 
cause  such  persons  to  be  admitted  solicitors  of  the 
Supreme  Court,  and  their  names  to  be  enrolled  as 
solicitors  of  such  court,  which  admission  shall  be 
written  on  parchment  and  signed  by  the  Master  of  the 
RoUs." 

**  With  regard  to  section  20  of  the  said  act  of  the 
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jteiei  at  t»    6th  and  7th  jears  of  the  reign  of  her  present  Majestj, 
^^J25w!^  cap.  73 :    Such  person  or  persons  as  the  Liord  Chief 

'—  Justice  of  England,  the  Master  of  the  Rolls,  the  Lord 

Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer  shall  for  that  purpose  jointly 
appoint,  shall  have  the  custody  and  care  of  the  rolls 
or  books  wherein  persons  are  enrolled  as  solicitors  of 
the  Supreme  Court,  and  shall  be  deemed  and  taken  as 
the  proper  officer  or  officers  for  filing  such  affidavits 
as  in  the  said  act  mentioned ;  and  he  or  thej  is  or  are 
hereby  also  respectively  required j  from  time  to  time, 
without  fee  or  reward  other  than  as  in  the  said  act 
mentioned,  to  enrol  the  name  of  every  person  who 
shall  be  admitted  a  solicitor  of  the  Supreme  Court 
pursuant  to  the  directions  in  the  said  act,  and  the 
time  when  admitted,  in  alphabetical  order,  in  roils  or 
books  to  be  kept  for  that  purpose,  to  which  rolls 
or  books  all  persons  shall  and  may  have  free  access 
without  fee  or  reward." 

**  And  as  regards  section  8  of  the  said  act  of  the 
23rd  and  24th  years  of  the  reign  of  her  present 
Majesty,  cap.  127,  the  presidents  of  the  Queen's 
Bench  Division,  Common  Pleas  Division,  and  Exche- 
quer Division  of  the  High  Court  of  Justice,  jointly 
with  the  Master  of  the  Rolls  may  from  time  to  time 
make  regulations  for  the  examination  in  such  branches 
of  general  knowledge  as  they  may  deem  proper  of 
all  persons  (not  having  taken  degrees  or  successfolly 
passed  such  university  examinations  as  in  the  said 
act  m^itioned)  hereafter  becoming  bound  under 
articles  of  clerkship  to  solicitors.  And  the  said  judges 
by  such  regulations  may  require  such  examination  to 
be  passed  either  before  persons  so  become  bound  or  at 
any  time  before  their  admission  as  solicitors  as  to  the 
said  judges  may  seem  fit,  and  the  said  judges  may 
from  time  to  time  revoke  or  alter  any  such  regulations 
as  they  think  fit,  and  may  from  time  to  time  appoint 
examiners  for  conducting  such  examination  as  afore- 
said. And  the  said  judges  or  any  one  or  more  of 
them  may,  where,  under  special  circumstances,  they 
or  he  see  fit  so  to  do,  dispense  with  compliance  with 
such  regulations  entirely,  or  partially,  or  subject  to 
such  conditions  as  to  them  or  him  may  seem  fit." 

"And  as  regards  section  9  of  the  last-mentioned 
act  the  presidents  of  the  Queen's  Bench  Division, 
Common  Pleas  Division,  and  Exchequer  Division  of 
the  High  Court  of  Justice,  jointly  with  the  Master  of 
the  Rolls,  may  from  time  to  time  if  they  see  fit  make 
regulations  for  the  examination  of  persons  now  bound 
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or  hereafter  becoming  bound  under  articles  of  clerk*    Ruutasto 
ship  as   aforesaid  at  such  time  or  period  of  their  ^toM^^ 

service  as  the  said  judges  may  think  fit  and  direct  in 

order  to  ascertain  ^e  progress  made  bj  such  persons 
in  acquiring  the  knowledge  necessary  for  rendering 
them  fit  and  capable  to  act  as  solicitors,  and  such 
examination  shall  be  conducted  by  the  examiners 
appointed  under  the  act  of  the  6th  and  7th  years  of 
the  reign  of  her  present  Majesty,  cap.  73,  or  such 
other  examiners  as  the  said  judges  may  from  time  to 
time  appoint  in  this  behalf,  and  the  said  judges  may, 
by  r^ulations  in  the  case  of  persons  who  fail  to  pass 
sucb  examinations  to  the  satisfaction  of  the  examiners, 
postpone  either  for  a  definite  time  or  such  time  as  the 
said  examiners  may  in  each  case  think  proper,  and 
either  conditionally  or  otherwise,  the  examination  re- 
quired to  be  passed  at  the  expiration  of  the  term  of 
serrice  under  articles  and  before  admission." 

"  And  as  regards  section  23  of  the  same  act,  if  any 
solicitor  of  the  Supreme  Court,  after  having  at  any 
time  taken  out  a  stamped  certificate,  shall,  for  the 
space  of  a  whole  year  from  and  after  the  expiration 
thereof,  have  neglected  to  renew  the  same  fbr  the 
following  year,  the  registrar  shall  not  afterwards 
grant  a  certificate  to  such  solicitor,  except  under  an 
order  of  the  Master  of  the  Rolls;  and  it  shall  be  lawful 
for  the  Master  of  the  Eolls  to  direct  the  registrar  to 
issue  a  certificate  to  such  person  upon  such  terms  and 
conditions  as  he  shall  think  fit." 

**  And  as  regards  every  other  enactment  relating  to 
attorneys,  and  every  declaration,  certificate  or  form 
required  by  or  with  reference  to  such  enactment,  the 
same  respectively  shall  be  read  as  if  the  words  '  solici- 
tor of  the  Supreme  Court '  were  inserted  in  such  en- 
actment, declaration,  certificate  or  form,  in  lieu  of  the 
word  attorney." 

Now  we,  the  Bight  Honorable  Sir  Alexander  James 
Edmund  Cockburn,  Baronet,  Lord  Chief  Justice  of 
England,  the  Bight  Honorable  Sir  George  Jessel, 
Master  of  the  Bolls,  the  Right  Honorable  John  Duke 
Baron  Coleridge,  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Bight  Honorable  Sir  Fit^roy  Kelly, 
Lord  Chief  Baron  of  the  Exchequer,  as  to  those  of 
the  several  orders  intended  to  be  hereby  made  which 
do  not  require  the  concuiTcnce  of  the  judges  of  the 
Queen's  Bench  Division,  Common  Pleas  Division,  and 
Exchequer  Division  of  the  High  Court  of  Justice,  or 

L.F.  U 
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Ride*  as  to    anj  five  or  more  of  them  ;    And  we  the  said  Sir 
"^SS^/  Alexander  James    Edmmid   Cockburn,   Sir  George 

' Jessely  John  Duke  Baron  CJoleridge,  and  Sir  Fitzroy 

Kelljy  and  the  Honorable  Sir  Robert  Lush,  one  of  the 
judges  of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  the  Honorable  Sir  Greorge  Denmao, 
one  of  the  judges  of  the  Common  Pleas  Division,  the 
Honorable  Sir  Richard  Paul  Amphlett,  one  of  the 
judges  of  the  Common  Pleas  Division,  the  Honorable 
Sir  Nathaniel  Lindley,  one  of  the  judges  of  the 
Common  Pleas  Division,  and  the  Honorable  Sir  John 
Richard  Quain,  one  of  the  judges  of  the  Queen^s 
Bench  Division,  as  to  those  of  the  several  orders 
intended  to  be  hereby  made  which  require  the  con- 
currence of  the  judj^es  of  the  Queen's  Bench  Division, 
Common  Pleas  Division,  and  Exchequer  Division  of 
the  High  Court  of  Justice,  or  any  hye  or  more  of 
them,  do  hereby,  in  pursuance  of  the  powers  contained 
in  the  hereinbefore-mentioned  enactments  relating  to 
attorneys  and  solicitors,  and  so  adapted  as  aforesaid, 
order  as  follows : — 


Prellmlniiiy 
examination 
In  i^neral 
knowledge. 


Ihtermediate 
ezaminaUon 
Inspedal 
knowledge. 


•  Page  441. 


As  to  the  Preliminary  and  Intermediate  Examina- 
tions of  persons  intending  to  become  Solicitors  of 
the  Supreme  Court, 

Every  person  so  intending  to  become  a  solicitor 
shall,  before  being  bound  under  articles  of  clerkship 
to  a  solicitor,  pass  a  preliminary  examination  in 
general  knowledge,  and  shall,  after  becoming  bound 
under  articles  and  during  his  service  under  such 
articles,  pass  an  Intermediate  examination  to  ascertain 
the  progress  made  by  him  in  acquiring  the  knowledge 
necessary  for  rendering  him  fit  and  capable  to  act  as  a 
solicitor  of  the  Supreme  Court. 

Every  such  preliminary  examination  shall  be  con- 
ducted by  special  examiners,  to  be  from  time  to  time 
appointed  by  the  presidents  of  the  Queen's  Bench 
Division,  Common  Pleas  Divbion,  and  Exchequer 
Division  of  the  High  Court  of  Justice  (who  are 
hereafter  called  "the  said  chiefs")  jointly  with  the 
Master  of  the  Rolls,  and  shall  be  so  conducted  subject 
to  the  regulations  contained  in  the  1st  schedule*  hereto 
or  under  such  other  regulations  as  shall  be  submitted 
to  and  approved  by  the  said  chiefs  and  the  Master  of 
the  Rolls.  And  every  such  intermediate  examination 
shall  be  so  conducted  by  the  persons  for  the  time  being 
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appointed  examiners  for  conducting  the  final  examina-     izu/e*  m  u> 
tion  required  to  be  passed  by  persons  intending  to  ^^i^^^f 

become  solicitors,  and  shall  be  conducted  at  the  place  

appointed  for  holding   such  final   examination,   and 
subject    to    the  regulations  contained    in    the    2nd 
schedule*  hereto  or  under  such  other  regulations  as  *  Page  4a. 
shall    be  submitted  to  and    approved   by  the  said 
chiefs  and  the  Master  of  the  Rolls. 

The  order  hereby  made  as  to  preliminary  examina-  Power  to 
tion  is   made  subject  and  without  prejudice   to  the  MaMer^ofUi© 
power  given  to  the  said  chiefs  and  the  Master  of  the  Roiis  to  die- 
Rolls,  or  any  one  or  more  of  them,  by  section  8  of  the  ^umSuy. 
act  of  parliament  of  the  23rd  and  24th  years  of  the 
reign  of  her  present  Majesty,  cap.  127,  of  dispensing 
ander  special  circumstances  with  the  regulations  as  to 
snch  preliminary  examination.    And  the  order  hereby  Exoeptimi  in 
made  as  to  preliminary  examination  shall  not  apply  to  SJJJ^ISrtty 
any  person  having  taken  the  degree  of  bachelor  of  gnuiaatce^&c 
arts  or  bachelor  of  laws  in  the  universities  of  Oxford, 
Cambridge,  Dublin,  Durham  or  London,  or  in  the 
Queen's    University   in    Ireland,   or   the  degree  of 
bachelor  of  arts,  master  of  arts,  bachelor  of  laws,  or 
doctor  of  laws  in  any  of  the  universities  of  Scotland^ 
none  of  such  degrees  being  honorary  degrees,  or  who 
shall  have  been  called  to  the  degree  of  utter  barrister 
in  England,  or  who  shall  have  passed  the  first  public 
examination    before  moderators   at   Oxford,  or    the 
previous  examination  at  Cambridge,  or  the  examina- 
tion in  arts  for  the  second  year  at  Durham,  or  who 
shall    have  passed   one  of  the    local    examinations 
established  by  the  university  of  Oxford,  or  one  of  the 
noD-gremial  examinations  established  by  the  university 
of  Cambridge,  or  one  of  the  examinations  of  the  New 
Oxford  and  Cambridge  School  Examination  Board,  or 
one  of  the  matriculation  examinations  at  the  univer- 
sities of  Dublin  or  London  (notwithstanding  he  may 
not  have  been  placed  in  the  first  division  of  such 
matriculation  examination),  or  the  examination  for  the 
first-class  certificate   of  the    College  of  Preceptors 
incorporated  by  royal  charter  in  1849. 

And  every  person  who  shall  be  exempt  from  such 
preliminary  examination  by  reason  of  his  having 
passed  the  first  public  examination  before  moderators 
at  Oxford,  or  the  previous  examination  at  Cambridge, 
or  the  examination  in  arts  for  the  second  year  at 
Durham,  or  the  matriculation  examination  at  the 
universities  of  Dublin  or  London,  being  placed  in  the 

tj2 


436 


RULES  AS  TO  ABMISSIOK  OF  SOLICITOBS 


R»ie$  at  to    first  division  of  such  matriculation  examination,  shall 
sSidS^     be  entitled  to  the  benefit  of  the  5th  section  of  the  last- 
mentioned  act  of  parliament  (23  &  24  Vict,  c  127). 

Any  person  claiming  to  be  exempt  from  the  pre- 
liminary examination,  or  claiming  the  benefit  of  the 
said  5th  section,  shall  before  he  shall  be  entitled  to 
such  exemption  or  benefit,  produce  to  the  registrar  of 
solicitors  a  testamur,  certificate,  or  other  satisfactory 
evidence,  showing  his  right  to  such  exemption  or 
benefit 

The  following  persons  are  hereby  appointed  special 
examiners  for  conducting  the  preliminary  examinatioD 
until  the  31st  day  of  December,  1876  (namely): — 


Christopher  Knight-Wat- 
son, 

Marian  Gunther  William 
Fischer, 


Girolamo  Volpe, 
Victoriano  CaiTias. 


rtnal  exAmf- 
iiation. 

•  Page  444. 


MMtenot 
Queen's 
Bench,  &c. 
Divisions, 
ex  ofado 
exAminers. 
Other  exami- 
ners, twenty 
aoUcitora. 


As  to  the  Final  Examination  before  Admission  of 
persofis  intending  to  become  Solicitors  of  the 
Supreme  Court,  and  as  to  their  Admission. 

Every  person  before  he  shall  be  entitled  to  be  ad- 
mitted shall  comply  with  the  several  regulations  con- 
tained in  the  Third  Schedule*  hereto,  and  the  final 
examination  previous  to  admission  shall  be  conducted 
by  the  examiners  under  the  I'egulations  in  that  behalf 
contained  in  the  same  Third  Schedule,  or  under  such 
other  regulations  as  shall  be  submitted  to  and  approved 
by  the  said  chiefs  and  the  Master  of  the  Bolls. 

Until  the  ofi&ces  of  masters  of  the  Queen's  Bench 
Division,  Common  Pleas  Division,  and  Exchequer 
Division  of  the  High  Court  of  Justice  shall  be  abolished, 
the  several  masters  for  the  time  being  of  those  divi- 
sions shall  be  ex  ofi&cio  examiners;  and  the  other 
examiners  for  conducting  the  final  examination  shall 
be  twenty  solicitors  of  the  Supreme  Court,  to  be  nomi- 
nated or  appointed  by  the  Master  of  the  Rolls  join% 
with  the  judges  of  the  Queen's  Bench  Division,  Com- 
mon Pleas  Division,  and  Exchequer  Division  of  Ihe 
High  Court  of  Justice,  or  with  any  eight  or  more  of 
tliem,  of  whom  the  presidents  or  chiefs  of  such  divi- 
sions shall  be  three. 

Any  six  of  the  examiners,  one  of  whom  shall  be  an 
ex  officio  examiner,  shall  be  competent  to  conduct  the 
examination. 
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The  following  persons  (namely): —  Jtuieiauio 


Francis  Thomas  Bircham, 
Richard  Bojer, 
Ebenezer  John  Bristow, 
Barnard    Piatts     Broom- 
head, 
William  Strickland  Ck)ok- 

SOD, 

Robert  Richardson  Dees, 
Charles  John  FoUett, 
WiUiam  Ford, 
Clement  Francis, 
Frederick  Halsey  Janson, 


William  Alfred  Jevons,       "^^S^^ 

Grinham  Keen,  

Benjamin  Greene  Lake, 

Chso-les    William    Law- 
rence, 

Henry  Markby, 

Park  Nelson, 

Henry  Watson  Parker, 

William  Benjamin  Pater- 
son, 

Henry  Leigh  Pemberton, 

Cornelius  Thos.  Sannders, 


shall  be  the  first  examiners  (other  than  the  ex  officio 
examiners)  for  conducting  the  final  examination,  and 
shall  hold  their  office  until  the  31st  day  of  December, 
1876. 

The  examiners  (other  than  ex  officio  examiners,  Examinen 
and  other  than  the  examiners  hereinbefore  appointed)  ™^*»*^*«- 
shall  hold  their  office  by  virtue  of  such  appointment 
for  one  year  only,  hut  they,  or  any  of  them,  shall  be 
eligible  for  re-appointment,  and  the  examiners  (other 
than  ex  officio  examiners)  shall  be  nominated  and  ap- 
pointed annually. 

Li  case  the  offices  of  masters  of  the  said  divisions  of 
the  High  Court  of  Justice  shall  be  abolished,  or  no  one 
of  the  masters  shall  be  able  to  act  as  an  ex  officio 
examiner,  the  Master  of  the  Rolls,  jointly  with  the 
judges  of  the  said  divisions,  or  any  eight  or  more  of 
them,  of  whom  the  said  chiefs  shall  be  three,  may 
from  time  to  time  nominate  some  duly  qualified  officer 
of  the  court  to  act  as  an  ex  officio  examiner  for  one 
year,  or  any  less  period,  and  such  officer  shall  not,  by 
reason  of  his  having  acted  as  an  ex  officio  examiner, 
be  ineligible  for  re-appointment  as  such. 

Subject  to  appeal,  as  hereinafter  mentioned,  no  per-  oertiflcate  of 
son  shall  be  admitted  to  be  sworn  a  solicitor  of  the  «»™**»«' 
Supreme  Court,  except  on  production  of  a  certificate, 
signed  by  the  major  part  of  the  examiners  actually 
present  at  and  conducting  his  examination,  testifying 
his  fitness  and  capacity  to  act  as  a  solicitor  of  the 
Supreme  Court,  and  in  the  usual  business  transacted 
by  a  solicitor;  and  such  certificate  shall  be  in  force  for 
the  period  of  six  months  next  after  the  date  thereof, 
and  no  longer,  unless  such  period  shall  be  specially 
extended  by  the  order  of  the  Master  of  the  Rolls. 

Any  person  who  shall  have  been  refused  such  cer-  AppeaL 
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Ruiesatto    tlficate,  and  who  shall  object  to  snch  refusal,  whether 
'^flwStorif'^  on  account  of  the  nature  or  difficulty  of  the  questions 

- — put  to  him  by  the  examiners  or  on  any  other  ground 

g^^t  ex-  whatsoever,  shall  be  at  liberty,  within  one  month  next 
«minei»-<»n/.  after  such  refusal,  to  apply  for  admission,  by  petition 
in  writing  to  the  Master  of  the  Rolls.  Such  petition 
shall  be  presented  at  the  petty  bag  office  without  the 
payment  of  any  fee,  and  a  copy  of  such  petition  shall 
be  left  therewith,  and  shall  be  delivered  by  the  clerk 
of  the  x>etty  bag  to  the  secretary  of  the  Incorporated 
Law  Society  of  the  United  Kingdom,  and  the  clerk  of 
the  petty  bag  shall  also  notify  to  such  secretary  the 
day  appointed  for  the  hearing  of  the  petition.  Such 
petition  shall  be  heard  by  the  Master  of  the  RoUs  on 
such  day  after  the  end  of  fourteen  days  from  the  day 
on  which  such  petition  shall  be  presented,  and  at  such 
time  as  he  shall  appoint ;  and  the  Master  of  the  Rolls 
shall,  upon  hearing  such  petition,  make  such  order  as 
to  him  shall  seem  meet.  The  clerk  of  the  petty  bag 
shall,  on  receiving  such  petition,  notify  the  same  to 
the  registrar  of  solicitors. 
Tim«md  The  intermediate  and  final  examinations  shall  be 

m^S^ti^'  held  in  the  hall  or  building  of  the  Incorporated  Law 
Society  of  the  United  Kingdom  (the  said  society  having 
allowed  the  same  to  be  used  for  that  purpose),  on  such 
days  in  January,  April,  June,  and  November,  as  the 
said  examiners,  or  any  six  of  them,  shall  appoint;  and 
any  person  (not  previously  admitted  an  attorney  or  a 
solicitor  of  the  Court  of  Chancery,  or  of  the  Supreme 
Court)  who  shall  be  desirous  of  being  admitted  a 
solicitor  of  the  Supreme  Court,  shall  give  notice  in 
writing,  signed  by  himself  or  his  agent,  six  weeks  at 
the  least  before  the  first  day  of  the  month  in  which 
he  shall  propose  to  be  examined,  of  his  intention  to 
apply  for  examination,  by  leaving  such  notice  with  the 
secretary  of  the  said  society  at  their  said  hall,  which 
notice  shall  also  state  his  place  or  places  of  residence 
and  service  for  the  last  preceding  twelve  months. 

As  to  re-ctdmissiany  and  the  taking  out  and  renewal 

of  Certificates, 

Be^dmissioD,  On  an  application  to  re-admit  a  solicitor  of  the 
Si  owStokte.  Supreme  Court  who  has  been  struck  off  the  roll,  or  on 
an  application  to  take  out  or  renew  the  annual  certifi- 
cate of  a  solicitor,  the  applicant  shall,  six  weeks  before 
the  application  is  intended  to  be  made,  give  notice 
thereof  as  in  the  case  of  an  original  admission,  and  the 
affidavits  in  support  of  such  application  shall  be  filed 
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at  the  petty  bag  office,  and  a  copy  thereof  shall  at  the    Rfi>^  «« io 
same  time  be  left  with  the  clerk  of  the  petty  bag,  to  ^^H^^sf 

be  delivered  by  him  to  the  registrar  of  solicitors,  and  

the  order  for  such  re-admission,  taking  out,  or  renewal, 
shall  (if  made)  be  drawn  up  (as  the  Master  of  the  Rolls 
shall  direct)  on  reading  such  affidavits,  and  an  affidavit 
of  such  copies  having  been  left  and  notices  given  in 
compliance  with  this  order. 

Upon  an  application  to  dispense  with  the  required  Diaponaation 
notice  of  intention  to  take  out  or  renew  a  certificate,  a  ^*^  notice. 
summons  shall  be  served  on  the  registrar  of  solicitors, 
calling  on  him  to  show  cause  within  ten  days  why 
such  taking  out  or  renewal  of  certificate  should  not  be 
allowed ;  and  if  no  cause  be  shown  to  the  satisfaction 
of  the  Master  of  the  Rolls,  he  may,  if  he  shall  think 
proper,  make  an  order  for  allowing  such  certificate  to 
be  issued. 

Any  application  for  re-admission  shall  be  by  petition  Appucauonto 
to  the  Master  of  the  Rolls,  to  be  presented  at  the  petty  BoiisTorn^^ 
bag  office  without  the  payment  of  any  fee,  and  a  copy  «imJ»ion. 
of  such  petition  shall  be  served  on  the  registrar  of 
solicitors  not  less  than  fourteen  days  before  the  same 
fihali  be  heard.     On  hearing  such  petition  the  Master 
of  the  Rolls  may  dispose  of  the  same,  or  if  he  shall 
think  fit  may  refer  the  same  to  any  other  division  of 
the  High  Court  of  Justice. 

All  applications  to  dispense  with  any  rule  or  rules 
as  to  any  re-admission,  or  taking  out,  or  renewal  of 
certificates,  shall  be  made  to  the  Master  of  the  Rolls 
in  such  manner  as  he  shall  from  time  to  time  direct. 

All  orders  made  by  the  High  Court  of  Justice  or  Orden  aflect- 
the  Court  of  Appeal,  or  any  division  or  judge  thereof,  ISfidtwsto 
for  striking  any  solicitor  off  the  roll,  or  for  suspending  beniedwith 
any  solicitor  from  practice,  or  for  re-admitting  any  ^^^^'i^^^y 
solicitor  or  restoring  the  name  of  any  solicitor  to  the 
roll,  or  for  altering  the  name  of  any  solicitor  on  the 
roll,  or  for  any  other  purpose  involving  any  alteration 
in  or  addition  to  the  roll  of  solicitors  of  the  Supreme 
Court,  shall  be  filed  with  the  clerk  of  the  petty  bag, 
who  shall  thereupon  make  such  entry  on  or  alteration 
in  the  said  roll  as  may  be  directed  by  such  order,  and 
inform  the  registrar  of  solicitors  thereof. 

As  to  Custody  of  Rolls  and  Documents. 

The  clerk  of  the  petty  bag  shall  have  the  custody  Koiiatobo 
and  care  of  the  rolls  or  books  wherein  persons  are  and  ofpe^  tagf 
shall  be  enrolled  as  solicitors  of  the  Supreme  Court, 
and  shall  be  the  proper  officer  for  filing  all  affidavits, 
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RMiaasto  and  enrolling  and  registering  all  contracts  or  articles, 
^lidSn.  and  assignments  of  articles,  relating  to  the  admission 
of  solicitors  of  the  Supreme  Court,  and  shall  have  and 
retain  the  custody  of  all  books,  affidavits  and  documents 
relating  to  attorneys  or  solicitors,  which  now  are  or 
should  be  in  the  custody  of  the  masters  of  the  late 
several  courts  of  law  at  Westminster,  or  which  now 
are  or  should  be  in  his  own  custody  as  clerk  of  the 
petty  bag. 

Provisions  as  to  Notices^  SfC.  already  given. 

The  orders  hereby  made  as  to  preliminary  examina- 
tion shall  not  apply  to  persons  who,  under  the  orders  for 
the  time  being  in  force,  shall  have  passed  a  preliminary 
examination,  or  been  articled  after  due  exemption  from 
such  preliminary  examination,  prior  to  the  diate  of  tiie 
orders  hereby  made ;  but  such  preliminary  examina- 
tion or  exemption  shall  be  deemed  to  have  been  a 
preliminary  examination  or  exemption  in  pursuance  of 
or  subsequently  to  the  orders  hereby  made. 

And  the  orders  hereby  made  as  to  intermediate  ex- 
amination shall  not  apply  to  persons  who,  under  the 
orders  for  the  time  being  in  force,  shall  have  passed 
an  intermediate  examination  prior  to  the  date  of  the 
orders  hereby  made ;  but  such  intermediate  examina- 
tion shall  be  deemed  to  have  been  an  intermediate 
examination  in  pursuance  of  these  orders. 

And  the  orders  hereby  made  as  to  final  examiuaUon 
before  admission  shall  not  apply  to  persons  who,  under 
the  orders  for  the  time  being  in  force,  shall  have  passed 
a  final  examination  prior  to  the  date  of  the  orders 
hereby  made;  but  such  final  examination  shall  be 
deemed  to  have  been  a  final  examination  in  pursuance 
of  these  orders. 

And  as  regards  all  persons  now  under  articles,  and 
who  have  not  yet  passed  the  intermediate  or  final 
examinations,  all  notices  given,  and  examinations  to 
be  made,  in  pursuance  of  such  notices,  and  the  sub- 
jects notified  as  the  subjects  for  examination,  shall 
respectively  be  deemed  to  be  notices,  examinations, 
and  subjects,  given,  made,  and  notified  respectively, 
under  and  in  pursuance  of  the  orders  hereby  made; 
but  subject  thereto  the  examination  and  admission  of 
all  such  persons  shall  be  made  in  accordance  with  the 
orders  hereby  made. 

And  as  regards  the  preliminary  examination  to  be 
held  in  the  month  of  February,  1876,  all  notices  given 
and  examinations  to  be  made  in  pursuance  of  such 
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notices,  and  the  subjects  notified  as  the  subjects  for  RtOetaMto 
examination,  shall  respectively  be  deemed  to  be  notices,  '^sStM^t^'^ 
examinations,  and  subjects  given,  made,  and  notified 
respectively  under  and  in  pursuance  of  the  orders 
hereby  maide,  notwithstanding  such  notified  subjects 
may  not  comprise  all  of  the  subjects  specified  in  the  first 
schedule  hereto. 


The  FrasT  Schedule. 

The  preliminary  examinations  shall  take  place  at  four  Times  and 
periods  in  each  year  (that  is  to  say),  in  the  months  of  {[^*^!J[fJ  **•" 
February,  May,  July,  and  October,  on  such  days  as  the  aS^JMoSi' 
special  examiners  shall  from  time  to  time  appoint;  and 
they  shall  be  conducted  either  by  the  special  examiners 
personally,  in  the  hall  of  the  Incorporated  Law  Societ}' 
of  the  United  Kingdom,  in  Chancery  Lane,  London,  or 
by  and  under  the  supervision  of  two  local  solicitors  to 
be  appointed  by  the  special  examiners,  as  hereinafter 
mentioned,   in  the   following  towns,  or  some   of  them 
(namely) : — 

Birmingham  Durham  Newcastle-on-T^ne 

Brighton  Exeter  Oxford 

Bristol  Lancaster  Plymouth 

Cambridge  Leeds  Salisbury 

Cardiff  Lincoln  Shrewsbury 

Carlisle  Liverpool  Swansea 

Carmarthen  Maidstone  Worcester 

Chester  Manchester        York. 

The  preliminary  examination  shall  be  on  the  following  Habjects. 
subjects  (namely) : — 

1.  Reaaing  aloud  a  passage  from  some  English  author. 

2.  Writing  from  dictation. 

3.  Writing  a  short  English  composition. 

4.  Arithmetic :  the  first  four  rules,  simple  and  compound; 

the  rule  of  three;  and  decimal  and  vulgar  fractions. 

5.  Geography  of  Europe  and  of  the  British  Isles,  and 

History  of  England. 

6.  Latin — Elementary. 

7.  And  in  two  languages  to  be  selected  by  tlie  candi- 

date out  of  the  following  six  (namely) :  (1)  Latin; 

(2)  Greek — ^Ancient;   (3)  French;  (4)  Grerman; 

(5)  Spanish;  (6)  Italian. 
With  respect  to  the  examination  of  candidates  residing 
in  and  desirine  to  be  examined  in  the  country,  papers  shall 
be  transmitted  by  the  special  examiners  to  some  local 
solicitors  to  be  appointed  by  them  for  that  purpose,  in 
some  of  the  hereinbefore-mentioned  towns  in  England  and 
Wales,  who  shall  call  the  candidates  before  them  at  con* 
venient  times,  to  be  fixed  by  the  special  examiners,  and 
require  them  to  read  aloud  before  tnem  as  in  subject  (1) 
before  mentioned,  and  to  give  written  answers  in  the 

u  o 
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RtUesatto 

Admistion  of 

Solteiton, 


Xotloe  hj 
candidate  to 
registrar  of 
sollciton. 


List  of  books. 


Fee. 


CcrtUkate. 


several  other  subjects  before  mentioned,  in  the  presence  of 
the  persons  so  appointed,  who  shall  then  seal  up  and  send 
to  the  special  examiners  the  answers  so  written,  and  a 
report  as  to  the  reading  aloud. 

Every  person  applying  to  be  examined  shall  give  one 
calendar  month's  notice  in  writing  to  the  registrar  of 
solicitors  of  his  desire  to  be  examined  in  the  subjects 
specified  in  this  schedule,  and  shall  state  in  such  notice 
the  two  languages  in  which  he  proposes  to  be  examined, 
under  the  subject  of  examination  herein  mentioned  num- 
bered (7),  and  the  place  at  which  he  wishes  to  be  examined, 
and  his  age  and  place  or  mode  of  education. 

The  said  examiners  shall  conduct  the  examination  of 
every  such  applicant  in  the  manner  and  to  the  extent 
hereby  directed  and  in  no  other  manner,  and  to  no  further 
extent,  and  at  least  five  calendar  months  previous  to  the 
time  appointed  for  taking  such  examination  the  special 
examiners  shall  leave  with  the  registrar  of  solicitors  a  E>t 
of  the  books  selected  by  them  for  examination  in  the  sub- 
jects above  mentioned  numbered  (7),  and  a  copy  of  such  li>t 
may  immediately  thereupon  be  obtained  from  the  registrar 
upon  application. 

Each  person  on  receiving  his  certificate  shall  pay  the 
fee  of  21.  to  the  council  of  the  Incorporated  Law  Society 
of  the  United  Kingdom  towards  the  expenses  of  such 
examination. 

If  the  special  examiners  conducting  such  examination 
shall  be  satisfied  with  the  proficiency  shown  by  the  candi- 
date they  shall  sign  a  certificate  to  the  following  effect  :— 

"  We  respectively  certify  that  A.  B.  has  been  examined 
by  us  lor  "under  our  direction*'  in  case  the  examination 
should  be  conducted  in  the  country]  as  required  by  the 
order  of  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
and  the  Lord  Chief  Baron  of  the  Exchequer,  dated  the 

day  of  187 

{mentioning  the  date  of  this  orderly  in  the  several  subjects 
of  general  knowledge  mentionea  in  the  First  Schedule  to 
the  said  order.  And  we  respectively  certify  that  he  ha* 
passed  a  satisfactory  examination. 

"Dated  this  day  of  187    r 

The  last-mentioned  certificate  (in  the  case  of  a  person 
not  claiming  exemption  from  the  preliminary  examina- 
tion) shall  be  produced  to  the  registrar  of  solicitors  by  the 
person  entering  into  articles  of  clerkship  before  or  at  the 
time  of  producing  his  articles  of  clerkship  to  the  said 
registrar  in  pursuance  of  the  7th  section  of  the  act  of  the 
23rd  and  24th  years  of  the  reign  of  her  present  Majesty, 
chapter  127. 

And  any  person  claiming  exemption  from  the  prelimi- 
nary examination,  or  claiming  the  benefit  of  the  5th  section 
of  the  said  act,  shall  produce  to  the  registrar  of  solicitors 
the  testamur,  certificate  or  other  evidence  showing  his 
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right  to  sach  exemption  before  or  at  the  time  of  producing 
his  articles  of  clerkship  as  aforesaid. 

In  conducting  the  preliminary  examination,  the  prin- 
ciple on  which  marks  shall  be  given  for  the  answers  to  the 
questions  shall  be  in  the  discretion  of  the  examiners,  who 
shall  have  power,  if  they  think  fit  (bnt  they  shall  not  be 
obliged  to  adopt  the  principle),  of  giving  minus  or  negative 
marks  for  incorrect  or  careless  answers. 


Jltdesaita 

Admistion  of 
SoiicUon. 


The  Second  Schedule. 

Every  person  serving  under  articles  of  clerkship  shall 
be  examined  within  the  six  calendar  months  next  succeed- 
ing the  day  on  which  he  shall  have  completed  half  his 
term  of  service,  in  such  elementary  works  on  the  laws  of 
England  as  may  hereafter  be  selected  by  the  examiners, 
and  also  in  mercantile  book-keeping,  and  the  names  of 
the  books  selected  for  examination  in  each  year  shall  be 
furnished  by  the  examiners  to  the  registrar  of  solicitors 
in  the  month  of  July  in  the  previous  year,  and  may  be 
obtained  from  such  registrar  by  applicants  at  any  time 
afterwards. 

Each  applicant  for  the  intermediate  examination  shall 
give  to  the  registrar  of  solicitors  one  calendar  month^s 
previous  notice  in  writing  before  such  of  the  days  ap- 
pointed for  examination  as  he  may  choose  (within  the  six 
months  hereinbefore  limited)  to  be  examined  on,  and  shall, 
twenty-one  clear  days  before  such  examination  day,  leave 
with  the  registrar  of  solicitors  the  articles  and  the  assign- 
ment (if  any)  duly  stamped  and  registered,  under  which 
the  applicant  is  serving  his  clerkship,  with  answers  to 
the  questions  as  to  his  due  service  and  conduct  up  to 
that  time. 

Upon  compliance  with  such  regulations,  if  the  major 
part  of  the  examiners  present  at  and  conducting  such 
examination  shall  be  satisfied  with  the  answers  of  the 
applicant  in  the  subjects  wherein  he  shall  be  so  examined, 
the  examiners,  or  the  major  part  of  them,  shall  certify  the 
same  under  their  hands  by  a  certificate  to  the  following 
effect  :— 

"  In  piuvuance  of  the  rules  and  regulations  made  by  the 
Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Fleas,  and  the  Lord 
Chief  Baron  of  the  Exchequer,  we,  being  the  major  part 
of  the  examiners  conducting  the  intermediate  examination 
of  A.  B.,  of  ,  do  hereby  certify  that  we  have  examined 

him  as  required  by  the  saia  rules  and  regulations,  and  that 
he  has  passed  a  satisfactory  examination. 

"Dated  this  day  of  18    ." 

In  case  the  applicant  shall  fail  to  pass  such  intermediate 
examination  to  the  satisfaction  of  the  examiners,  he  may 
attend  the  examination  on  the  next  or  any  subsequent 
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examination  day;  but  if  he  shall  not  have  passed  such 
intermediate  examination  before  the  expiration  of  twelve 
calendar  months  next  after  the  date  when  one-half  of  his 
time  of  service  shall  have  expired,  Ids  examination  at  the 
expiration  of  the  term  of  service  under  his  articles  shall  be 
postponed  for  so  long  a  period  as  may  intervene  between 
the  expiration  of  such  twelve  calendar  months  as  last  afore- 
said, and  his  passing  such  intermediate  examination,  for 
such  shorter  period  as  the  examiners  shall  in  each  case 
direct 

Each  applicant  on  leaving  his  articles  with  the  regis- 
trar of  solicitors  as  above  mentioned  shall  pay  a  fee  of 
15s,,  and  on  receiving  his  certificate  for  such  intermediate 
examination  shall  pay  a  fee  of  15«.,  such  fees  being  in  each 
case  payable  to  the  Incorporated  Law  Society  of  the  United 
Kingdom. 

In  conducting  the  intermediate  examination,  the  prin- 
ciple on  which  marks  shall  be  given  for  the  answers  to  the 
questions  shall  be  in  the  discretion  of  the  examiners,  who 
shall  have  power,  if  they  think  fit  (but  shall  not  be  obliged 
to  adopt  the  principle),  of  giving  minus  or  negative  marks 
for  incorrect  or  careless  answers. 


Final  exami- 
nation— 
Xotlce  by 
candidate  to 
cxamlnen. 


The  Third  Schedule. 

Any  person  not  previously  admitted  shall  give  notice  in 
writing,  signed  by  himself  or  his  agent,  to  the  examiners 
six  weeks  at  least  before  the  first  day  of  the  month  in 
which  he  shall  propose  to  be  examined,  of  his  intention 
to  apply  for  examination,  by  leaving  the  same  with  the 
secretary  of  the  Incorporated  Law  Society  of  tlie  United 
Kingdom,  at  their  hall  in  Chancery  Lane,  which  notice 
shall  also  state  his  place  or  places  of  residence  and  service 
for  the  last  preceding  twelve  months,  and,  in  case  of  appli- 
cation to  be  admitted  on  a  refusal  of  the  certificate,  shall 
give  or  leave  with  the  said  secretary  ten  days*  previous 
notice  of  such  application  together  with  a  copy  of  the 
petition;  and  any  person  applying  to  be  admitted  shall 
also,  six  weeks  at  least  before  the  first  day  of  the  month 
in  which  he  shall  propose  to  be  admitted  as  aforesaid, 
cause  to  be  delivered  at  the  petty  bag  office  a  notice  in 
writing  signed  by  himself  containing  a  statement  of  his 
then  place  of  abo^e,  and  the  name  or  names  and  place  or 
places  of  abode  of  the  person  or  persons  with  whom  he  has 
served  as  an  articled  clerk  during  the  continuance  of  his 
articles  of  clerkship,  and  containing,  in  addition  thereto,  a 
statement  of  his  place  or  places  of  abode  or  service  for  the 
last  preceding  twelve  months,  and  the  clerk  of  the  petty 
bag  shall  reduce  all  such  notices  into  an  alphabetical  list 
under  convenient  heads,  and  shall  three  weeks  at  least 
before  the  first  day  of  the  month  named  in  such  notices 
affix  such  list  in  some  conspicuous  place  in  the  petty  bag 
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office,  or  in  such  other  place  or  places  as  the  Master  of    Rules  ano 
the  Rolls  shall  from  time  to  time  appoint,  and  shall  also  at  ^^^^^^ 

the  time  aforesaid  furnish  the  secretary  of  the  Incorporated  ?^ 

Law  Society  of  the  United  Kingdom  with  a  copy  or  copies 
of  the  said  list. 

Every  person  so  proposing  to  be  admitted  a  solicitor  of  Bonewai  of 
the  Supreme  Court,  who  shall  have  given  such  notice  of  his  ^^'^^' 
intention  to  apply  for  examination  and  admission  as  afore- 
said, or  as  authorized  by  the  rule,  and  who  shall  not  have 
attended  to  be  examinea,  or  not  have  passed  the  examina- 
tion, or  not  have  been  admitted,  may,  within  one  week 
after  the  end  of  the  month  for  which  such  notices  were 
given,  renew  the  notices  for  examination  or  admission  for 
the  then  next  ensuing  examination,  and  so  from  time  to 
time  as  often  as  he  shall  think  proper,  and  all  such  renewed 
notices  shall  be  added  to  and  placed  up  with  the  notices 
of  admission,  and  the  applicants  named  in  such  renewed 
notices  may  be  examined  and  admitted  in  the  ordinary  way, 
in  pursuance  of  such  last-mentioned  notices. 

Every  person  applying  to  be  examined  for  the  purpose  Deposit  of 
of  being  admittea  a  solicitor  of  the  Supreme  Court,  pur-  *'^<^*«- 
suant  to  the  said  rules,  shall,  at  least  twenty-one  days 
before  the  day  on  which  he  is  desirous  of  being  examined, 
leave,  or  cause  to  be  left,  with  the  secretary  of  the  Incor- 
porated Law  Society  of  the  United  Kingdom,  his  articles 
of  clerkship,  duly  stamped,  and  also  any  assignment  which 
may  have  been  made  thereof,  together  with  answers  to  the 
several  questions  hereunto  annexed,  signed  by  the  appli- 
cant, and  also  by  the  solicitor  or  solicitors,  London  agent, 
barrister  or  special  pleader,  with  whom  he  shall  have  served 
his  clerkship. 

In  case  the  applicant  shall  show  sufficient  cause  to  the 
satisfaction  of  the  examiners  why  the  first  regulation  cannot 
be  fully  complied  with,  it  shall  be  in  the  power  of  the  said 
examiners,  upon  sufficient  proof  being  given  of  the  same, 
to  dispense  with  any  part  of  the  first  regulation  that  they 
ma^  tliink  fit  and  reasonable. 

Every  person    applying  for  admission    shall   also,   if  Answer  of 
required,  sign  and  leave,  or  cause  to  be  left,  with  the  JJjJj^^J"*'" 
secretary  of  the  Incorporated  Law  Society  of  the  United  service  and 
Kingdom,  answers  in  writing  to  such  other  written  or  conduct, 
printed  questions  as  shall  be  proposed  by  the  said  exa- 
miners, touching  his  said  service  and  conduct,  and  shall 
also,  if  required,  attend  the  said  examiners  personally,  for 
the  purpose  of  giving  further  explanations  touching  the 
same,  and  shall  also,  if  required,  procure  the  solicitor  or 
solicitors  with  whom  he  shall  have  served  his  clerkship  as 
Aforesaid  to  answer,  either  personally  or  in  writing,  any 
question  touching  such  service  or  conduct,  or  shall  make 
proof  to  the  satisfaction  of  the  examiners  of  his  inability 
to  procure  the  same. 

Every  person  so  applving  shall  also  attend  the  exa-  PenonaUt- 
miners  at  the  hall  of  tlie  Incorporated  Law  Society  of  the  tendaTOe  <m 
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CertiflcttAof 
examinen  In 
final  exami- 
nation. 


jMttstuto     United  Kingdom^  at  such  time  or  times  as  shall  be  ap- 
^&SieSorg^'^  pointed  for  that  purpose  as  the  examiners  shall  appoint 

—I—  and  shall  answer  such  questions  as  the  examiners  shall 

then  and  there  put  to  him  by  written  or  printed  papers 
touching  his  fitness  and  capacity  to  act  as  a  solicitor  and 
in  the  usual  business  transacted  by  a  solicitor. 

Upon  compliance  with  the  regulations,  and  if  the  maior 
part  of  the  examiners  actually  present  at  and  condactmg 
the  examination  (one  of  them  being  an  ex  officio  exa- 
miner) shall  be  satisfied  as  to  the  fitness  and  capacity  of 
the  person  so  applying  to  act  as  a  solicitor,  the  examiners 
80  present  or  the  major  part  of  them  shall  certify  the 
same  under  their  hands  by  a  certificate  to  the  following 
effect: — 

*^  We,  being  the  major  part  of  the  examiners  duly  ap- 
pointed for  conducting  the  final  examination  before  admis- 
sion of  persons  intending  to  become  solicitors  of  the 
Supreme  Court,  and  haying  been  actually  present  at  and 
haying  conducted  the  examination  of  A.  B.,  of  , 

do  hereby  certify  that  we  haye  examined  him  as  required 
in  that  behalf,  and  we  do  testify  that  he  is  fit  and  capable 
to  act  as  a  solicitor  of  the  Supreme  Court,  and  in  the  usual 
business  transacted  by  solicitors/* 


Questions  as  to  due  Seryice  of  Articles  of  Clerkship. 

To  he  answered  hy  the  CUrk. 

1.  What  was  your  age  at  the  date  of  your  articles  ? 

2.  Have  you  seryed  the  whole  term  of  your  articles  at 
the  office  where  the  solicitor  or  solicitors  to  whom  you 
were  articled  or  assigned  carried  on  his  or  their  business  ? 
and  if  not,  state  the  reason. 

3.  Haye  you  at  any  time  during  the  term  of  your 
articles  been  absent  without  the  permission  of  the  solicitor 
or  solicitors  to  whom  you  were  articled  or  assigned?  and 
if  so,  state  the  length  and  occasions  of  such  absence. 

4.  Haye  you,  during  the  period  of  your  articles,  been 
engaged  or  concerned  in  any  profession,  business,  or  em- 
ployment, other  than  your  professional  employment  as 
clerk  t<p  the  solicitor  or  solicitors  to  whom  you  were 
articled  or  assigned  ? 

5.  Haye  you,  since  the  expiration  of  your  articles,  been 
engaged  or  concerned,  and  ior  how  long  a  time,  in  any  and 
what  profession,  trade,  business,  or  employment  other  than 
the  profession  of  a  solicitor? 
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Questions  to  be  answered  by  the  Solicitor  or  Agent    Rules  at  to 
with  whom  the  Clerk  may  have  served  any  part  ^tau^nf 

of  the  time  under  his  Articles  (with  such  adapta- 

tions,  if  put  to  an  ^ent,  as  may  be  necessary). 

1.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the 
office  where  you  carry  on  your  business  ?  and  if  not, 
state  the  reason. 

2.  Has  the  said  A  B.,  at  any  time  during  the  term  of 
his  articles,  been  absent  without  your  permission  ?  and  if 
60,  state  the  length  and  occasions  of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles, 
been  engaged  or  concerned  in  any  profession  or  business, 
or  employment,  other  than  his  professional  employment  as 
your  articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  term  of  his 
clerkship,  with  the  exceptions  above  mentioned,  been 
faithfully  and  diligently  employed  in  your  professional 
business  of  a  solicitor  ? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his 
articles,  been  engaged  or  concerned,  and  for  how  long  a 
time,  in  any  and  what  profession,  trade,  business,  or  employ- 
ment, other  than  the  profession  of  solicitor  ? 

And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly 
and  faithfully  served  under  his  articles  of  clerkship  [or 
assignment,  cm  tlie  case  may  be],  dated  tlie  day  of 

,18  ,  for  the  term  therein  expressed,  and  that  he 
18  a  fit  and  proper  person  to  be  admitted  a  solicitor  of  the 
Supreme  Court. 

Questions  to  be  answered  by  the  Barrister  or  Special 
Pleader  with  whom  the  Clerk  may  have  been  a 
pupil,  under  the  6th  section  of  the  Act  6  &  7 
Vict  c.  73. 

Has  A.  B.  continued  to  be  a  pupil  of  yours,  and  has  he 
been  employed  as  such  by  you  for  any  and  what  period 
during  the  term  of  his  articles,  being  a  term  of  [♦  ]  •  roar  or  Ave 

years  commencmg  on  the  day  of  ?  2i?mS  6e! 

Has  the  sai^  A.  B.,  during  the  time  of  bein^  such  pupil 
of  yours,  been  diligently  employed  as  such  pupil,  and  have   ' 
you  bad  occasion  to  be  dissatisfied  with  his  conduct  in 
any,  and,  if  any,  in  what  respect  ? 

Dated  this  2nd  day  of  November,  1875. 

A.  E.  COCKBUBN. 

G.  Jessel. 
Coleridge. 
FiTZROY  Kelly. 
Robt.  Lush. 

J.  R.  QUAIN. 

George  Denman. 
R.  Paul  Amphlett. 
Nathl.  Lindley. 
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FORM  OP  APPEAL, 
METHOD  OF  PROCEDURE, 

AND 

STANDING  ORDERS, 

Applicable  to  all  Appeals  presented  to  the  House  of 
Lords  on  and  after  the  1st  day  of  November^  1876. 

[Under  Act  of  1876,  s.  11,  p.  109.] 

Form  of         To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal 

(sundin  ***  Parliament  assembled. 

Order,  No.  L)      The  humble  petition  and  appeal  of  A. 

Yoiu*  petitioner  humbly  prajs  that  the  matter  of  the 
order  (or  orders,  or  judgment,  or  interlocutor)  set  forth  in 
the  schedule  hereto^  (or,  so  far  as  therein  stated  to  be  ap- 
pealed against)  may  be  reviewed  before  her  Majesty  the 
Queen  in  her  court  of  parliament,  and  that  the  said  order 
(or,  so  far  as  aforesaid)  may  be  reversed,  varied,  or  altered, 
or  that  the  petitioner  may  have  such  other  relief  (if  specific 
relief  be  desired,  it  can  be  so  stated  in  the  prayer)  in  the 
premises  as  to  her  Majesty  the  Queen,  in  her  court  of 
parliament  may  seem  meet;  and  that  (here  name  the 
respondents)  may  be  required  to  lodge  such  printed  cases 
as  they  may  be  advised,  and  the  circumstances  of  the  cause 
may  require,  in  answer  to  this  appeal ;  and  that  service  of 
such  onler  on  the  solicitors  in  the  cause  of  the  said  re- 
spondents may  be  deemed  good  service. 

standint;  To  be  signed  by  two  counseL 

Order,  xo.  IF.      (Here  insert  schedule.) 

(Certificate  sA        ^  ^ 

^'''*"**^-  Form  op  Schedule. 

*•  From  her  Majesty's  Court  of  Appeal  (England). 

"  In  a  certain  cause  (or  matter)  wherein  A.  was  plaintiff 
and  B.  was  defendant. 

*^  The  order  appealed  from  is  in  the  words  following,  viz. 
(set  forth  order  complained  of),  or,  the  order  referred  to  in 
the  above  prayer  is  in  the  words  following,  the  portion 
appealed  from  being  printed  in  italics  (set  forth  order,  the 
portion  complained  of  being  printed  in  italics)." 

We  humbly  conceive  this  to  be  a  proper  case  to  be  heard 
before  your  lordships  by  way  of  appeal. 
standiDsr  To  be  signed  by  two  counsel 

Order,  No.  II. 

*  The  sdiedale  roast  eet  oat  the  title  of  the  partlee  to  the  caoae  or  OMttar; 
end  the  decrees,  orders,  Judgments,  or  Interlocutcnra  sweated  agalnet;  sod 
where  the  appeal  Is  not  sigainst  the  whole  decree,  the  part  appealed 
must  he  defined. 
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I,              ,  clerk  to  Messrs.             ,  of             ,  solicitors  Appeal  to 

for  the  appellants  within  named,  hereby  certify  that  on  the  ^Lard$^ 

day  of            ,  I  served  Messrs.              ,  of            ,  '- — 

solicitors  for            ,  the  within-named  respondents,  with  a  ^^^  ^ 

correct  copy  of  the  foregoing  appeal,  and  with  a  notice  '^P®°^«°'«- 
that,  on  the              day  of             ,  or  as  soon  after  as  con- 
veniently may  be,  the  petition  of  appeal  would  be  presented 
to  the  house  of  lords  on  behalf  of  the  appellant.^ 

Directions  for  Agents, 
Method  of  Procedure. 

In   accordance  with  the  foregoing  notice,  the  appeal,  Pretentation 
printed  on  parchment  (quarto  size),  in  such  form  as  will  °^  ^®  «ppe*i. 
enable  paper  copies  thereof  to  be  hereafter  bound  up  with 
the  printed  cases,  is  to  be  lodged  in  the  parliament  office 
for  presentation  to  the  house,  and  (if  the  house  be  then 
sitting,  or,  if  not,  on  the  next  ensuing  meeting  of  the  house) 
an  order  thereon  for  service  on  the  respondents,  or  their 
solicitors,  ordering  the  respondents  to  lodge  cases  in  answer  Order  or  scr- 
to  the  appeal,  will  be  issued  to  the  appellant*s  agent,  such  J{^,'JJ"** 
order,  together  with  an  affidavit  of  due  service  entered  ddcr  ko.  iil 
thereon,  to  be  returned  to  the  parliament  office  within  the 
period  gpmted  to  the  appellant  for  lodging  his  printed  case 
under  Standing  Order  No.  V. 

Each  appellant,  where  there  are  more  than  one,  is  re-  Secnritj  for 
quired  to  enter  into  the  recognizance.  The  appellants  are  ^^[^^Jjjf* 
required  to  submit  to  the  clerk  of  the  parliaments  within  order  No.  ly. 
one  week  after  the  date  of  the  presentation  of  the  appeal 
(unless  the  sum  of  two  hundred  pounds,  as  required  by  the 
standing  order,  be  paid  to  the  receiver  of  fees  to  the  par- 
liament office  for  payment  into  the  fee  fund  of  the  house  of 
lords  t)  the  names  of  tlie  sureties  who  propose  entering 
into  the  bond ;  and,  in  the  event  of  a  substitute  being 
proposed  to  enter  into  the  recognizance  in  lieu  of  the 
appellants,  the  name  of  such  substitute.  Two  clear  days* 
previous  notice  of  the  names  so  proposed  (for  bond  and 
recognizance)  is  to  be  given  to  the  solicitor  or  agent  of  the 
respondents,  and  at  the  time  of  submitting  the  said  names 
to  the  clerk  of  the  parliaments  a  certificate  from  the  soli- 
citor or  agent  of  the  appellants  is  to  be  lodged  in  tlie 
parliament  office,  certifying  his  belief  in  the  sufficiency  of 
the  sureties  and  substitutes  so  proposed.  At  the  termma- 
tion  of  one  week  from  the  lodgment  of  such  certificate,  the 
bond  and  recognizance  are  to  be  issued  to  the  solicitor  or 
agent  of  the  appellants  for  execution  before  a  commissioner 
appointed  to  administer  oaths  in  the  Supreme  Court  of 
Judicature  in  England,  or  a  commissioner  appointed  to 
administer  oaths  in  Chancery  in  Ireland,  or  before  a  justice 
of  the  peace  in  Scotland.    The  bond  and  the  recognizance 

•  Not  less  ttaan  two  dear  days'  notice  to  be  giren  of  the  Intention  to  preaoit 
an  appeal. 

t  All  drafts  and  cheqaes  to  be  mode  pajftble  to  '*  Honse  of  Lords  Fee  Fond,** 
and  to  be  crossed^  *'  Bank  of  England  Western  Branch.'* 
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Signature  of 
counsel  to 
case, — see 
Standing 
Order  No.  V. 


(whether  entered  into  by  the  appellants  or  by  a  substitute) 
to  be  returned  to  the  parliament  office  within  one  week 
from  the  date  of  the  issue  thereof  to  the  solicitor  or  agent 
of  the  appellants. 

The  solicitors  of  those  respondents  who  purpose  lodging 
printed  cases  in  answer  to  the  appeal  should  attend  at  the 
parliament  office  for  the  purpose  of  ascertaining  the  due 
execution  of  the  recognizance  and  bond,  and  entering  their 
names  in  the  appearance  book.  (Notice  of  the  meeting 
of  the  appeal  committee  is  only  sent  to  the  solicitors  of 
respondents  who  have  thus  signified  their  appearance  in 
the  cause.) 

In  English  appeals  six  weeks*  time,  and  in  Irish  and 
Scotch  appeals  eight  weeks*  time,  from  the  date  of  the 
presentation  of  the  appeal,  is  granted  to  all  parties  to  lodge 
printed  cases  and  the  appendices  thereto.* 

In  appeals  in  which  the  parties  arc  able  to  agree  in  their 
statement  of  the  subject-matter,  it  is  optional  to  lodge  a 
joint  case  with  reasons  pro  and  con^  following  the  practice 
heretofore  in  use  in  common  law  appeals  on  a  special  case. 

It  is  obligatory  on  the  appellant,  within  the  respective 
periods  so  limited  as  above,  to  lodge  his  printed  cases,  or 
the  joint  case  before  mentioned,  and  a  printed  appendix 
consisting  of  such  documents,  or  parts  thereof,^  used  in 
evidence  in  the  court  below,  as  may  be  necessary  for 
reference  on  the  argument  of  the  appeal. 

It  is  the  duty  of  the  appellant,  with  as  little  delay  as 
possible  after  the  presentation  of  the  appeal,  to  furnish  to 
the  respondent  a  list  of  the  proposed  documents,  and  in 
due  course  a  proof  copy  of  the  appendix.  The  proof  is  to 
be  examined  with  the  original  documents  by  the  respective 
solicitors  of  the  parties.  (Ten  copies  of  the  appendix,  as 
soon  as  printed,  to  be  delivered  to  the  solicitor  of  the 
respondent.)  The  respondent  is  allowed  to  print  any 
additional  documents,  used  in  evidence  in  the  court  below, 
which  may  be  necessary  for  the  support  of  his  case  on  the 
argument  of  the  appeal,  such  documents  to  be  i)aged  con- 
secutiyely  with  the  appendix.  (The  proof  to  be  examined, 
as  aforesaid,  by  the  respective  solicitors,  and  prints 
delivered  to  the  solicitor  of  the  appellant.) 

The  costs  incurred  in  printing  the  appendix  will,  in  the 
first  instance,  be  borne  by  the  appellant,  and  the  cost  of 
the  additional  documents  by  the  respondent,  but  these  costs 
will  ultimately  be  subject  to  the  decision  of  the  house  with 
regard  to  the  costs  of  the  appeal. 

The  case  and  appendix  must  be  printed  quarto  size, 
with  seven  or  eight  letters  in  the  margin  for  facilitating 
reference,  and  should  be  submitted  in  proof  to  the  clerks 
in  the  judicial  office.  Forty  copies  of  the  case  and  appenda 
are  required  to  be  lodged  in  the  parliament  office ;  sod 
subsequently,  on  the  lodgment  of  the  respondents  case, 


*  Petitions  for  extension  of  time,  lodged  daring  the  leoess,  do  not  pievcnl 
the  dismissal  of  an  appeaL    (For  form  of  petition  see  Appoidix  C.) 
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ten  bound  copies.    (See  directions  in  the  appendix  hereto     Appeal  to 
as  to  binding  printed  cases.)  ^ur^ 

Where  reference  is  made  to  a  document  printed  in  the 

appendix,  the  case  must  contain  a  marginal  note  of  the 
page  of  the  appendix  containing  such  document. 

There  is  no  penalty  on  respondents  who  do  not  lodge 
their  printed  cases  within  the  time  limited  by  Standing 
Order  No.  V,,  but  respondents  can  only  appear  at  the  bar 
on  a  printed  case. 

As  soon  as  the  printed  cases  of  all  parties  and  the 
appendix  thereto  have  been  lodged,  it  is  optional  for  either 
side  to  set  down  the  cause  for  hearing,  but  it  is  obligatory 
on  the  appellant,  upon  the  lodgment  of  his  printed  cases 
and  the  appendix,  to  set  down  the  cause  for  hearing  within 
the  time  limited  by  Standing  Order  No.  Y.  (ex  parte  as  to 
those  respondents  who  have  not  already  lodged  printed 
cases,  upon  proof,  by  affidavit,  of  the  due  service  of  the 
before-mentioned  "  order  of  service  "  upon  the  respondents 
or  their  solicitors).  A  respondent  who  has  lodged  his 
printed  cases  is  at  liberty  to  set  down  the  cause  for  hearing 
on  the  iir&t  sitting  day  after  the  expiration  of  the  time 
limited  by  the  standing  order  for  lodging  printed  cases. 

The  cause  will  then  be  ripe  for  hearing,  and  will  take 
its  position  on  the  effective  cause  list. 


Standing  Orders  applicable  to  all  Appeals  pre- 
sented TO  THE  House  of  Lords  on  or  after  the 
1st  day  of  November,  1876. 

Standing  Order  I. 

Ordered,  that,  except   where   otherwise   provided    by  Time  limited 
statute,  no  petition  of  appeal  be  received  by  this  house  JSpSS*"^'^ 
unless  the  same  be  lodged  in  the  parliament  office  for  pre- 
sentation to  the  house  within  one  year  from  the  date  of  the 
last  decree,  order,  judgment,  or  interlocutor  appealed  from. 

In  cases  in  which  the  person  entitled  to  appeal  be  within  Applicable  to 
the  age  of  one  and  twenty  years,  or  covert,  non  compos  ^**^^' 
mentis,  imprisoned,  or  out  of  Great  Britain  and  Ireland,  nounced  on 
such  person  may  be  at  liberty  to  present  his  appeal  to  the  and  after  the 
house,  provided  that  the  same  be  lodged  in  the  parliament  Koremt^, 
office  within  one  year  next  after  full  age,  discoverture,  1876. 
coming  of  sound  mind,  enlargement  out  of  prison,  or 
coming  into  Great  Britain  or  Ireland.    But  in  no  case 
shall  any  person  or  persons  be  allowed  a  longer  time,  on 
account  of  mere  absence,  to  present  an  appeal,  than  five 
years  from  the  date  of  the  last  decree,  order,  judgment,  or 
interlocutor  appealed  against. 

Standing  Order  II. 

Ordered,  that  all  petitions  of  appeal  be  signed,  and  the  Appeals  to  be 
reasonableness  thereof  certified,  by  two  counsel  who  shall  J^J^J^ 
have  attended   as  counsel  in  the  court  below,  or  shall  coanseL 
purpose  attending  as  counsel  at  the  hearing  in  this  house. 
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^ppfoi  to  Standing  Order  III. 

House  of 

^^"^  Ordered,  that  the  "  order  of  service "  issued  upon  the 

••  Oftier  of  presentation  of  an  appeal  for  service  on  the  respondent  or 
aexTicG."  his  solicitor,  be  returned  to  the  parliament  office,  together 
with  an  affidavit  of  due  service  entered  thereon,  within  the 
time  limited  for  the  appellant  to  lodge  his  printed  cases, 
unless  within  that  period  all  the  respondents  shall  have 
lodged  their  printed  cases ;  in  default,  the  appeal  to  stand 
dismissed. 

Standing  Order  IV. 

BecoKnizance.  Ordered,  in  all  appeals  that  the  appellant  or  appellants 
do  give  security  to  the  clerk  of  the  parliaments  by  recog- 
nizance to  be  entered  into,  in  person  or  by  substitute,  to 
the  Queen  of  the  penalty  of  five  hundred  pounds,  condi- 
tioned to  pay  to  the  respondent  or  respondents  all  snch 
costs  as  may  be  ordered  to  be  paid  by  the  house  in  the 
matter  of  the  appeal ;  and  further,  that  the  appellant  or 
appellants  do  procure  two  sufficient  sureties,  to  the  satis- 
faction of  the  clerk  of  the  parliaments,  to  enter  into  a  joint 
and  several  bond  to  the  amount  of  two  hundred  pounds, 
or  do  pay  in  to  the  account  of  the  fee  fund  of  the  house  of 
lords  the  sum  of  two  hundred  pounds ;  such  bond,  or  snch 
sum  of  two  hundred  pounds,  to  be  subject  to  the  order  of 
the  house  with  regard  to  the  costs  of  the  appeal :  Ordered, 
'  that  within  one  week  after  the  presentation  of  the  appeal 
the  appellant  or  appellants  do  pay  in  to  the  account  of  the 
fee  fund  of  the  house  of  lords  the  said  sum  of  two  hundred 
pounds,  or  submit  to  the  clerk  of  the  parliaments  the  names 
of  the  sureties  proposed  to  enter  into  the  said  bond  ;  and, 
in  the  event  of  a  substitute  being  proposed  to  enter  into 
the  said  recognizance,  the  name  of  such  substitute ;  two 
clear  days'  previous  notice  of  the  names  so  proposed  for 
bond  and  recognizance  to  be  given  to  the  solicitor  or  agent 
of  the  respondent :  Ordered,  that  the  said  bond  and  the 
recognizance  (whether  entered  into  by  the  appellants  or 
by  a  substitute)  be  returned  to  the  parliament  office,  dnly 
executed,  within  one  week  from  the  date  of  the  issoe 
thereof  to  the  solicitor  or  agent  of  the  appellant  or  appel- 
lants. On  default  by  the  appellant  or  appellants  in  com- 
plying with  the  above  conditions,  the  appeal  to  stand 
dismissed. 


Printed  caies, 
time  Uraftcd 
for  lodging, 
and  for  Mt 


Standing  Order  V. 

1.  Ordered,  that  in  English  appeals  the  printed  cases 
and  the  appendix  thereto  be  loaged  in  the  parliament 
office  withm  six  weeks  from  the  date  of  the  presentation 
ting  down  Uie  of  the  appeal  to  the  house ;  in  Scotch  and  Inah  appeals, 
g^JJ^'  within  eight  weeks ;  and  the  appeal  set  down  for  hearing 
on  the  first  sitting  day  after  the  expiration  of  those  respec- 
tive periods  (or  as  soon  before,  at  the  option  of  either 
party,  as  all  tlie  printed  cases  and  the  appendix  shall  have 
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been  lodged) ;  on  default  by  the  appellant  the  appeal  to  Appaa  to 

vtand  dismissed.  ^lm^ 
2.  Ordered,  that  in  all  appeals  from  Scotland  the  ap- 


pellant alone,  in  his  printed  case  or  in  the  appendix  Scotch 
thereto,  shall  lay  before  this  house  a  printed  copy  of  the  •»®*^ 
record  as  authenticated  by  the  Lord  Ordinary;  together 
with  a  supplement  containing  an  account,  without  argu- 
ment or  statement  of  other  facts,  of  the  further  steps 
which  have  been  taken  in  the  cause  since  the  record  was 
completed,  and  containing  also  copies  of  the  interlocutors 
or  parts  of  interlocutors  complained  of;  and  each  party 
shall  in  their  cases  lay  before  the  house  a  copy  of  the 
case  presented  by  them  respectively  to  the  Court  of 
Session,  if  any  such  case  was  preseuted  there,  with  a 
short  snmmary  of  any  additional  reasons  upon  which  he 
means  to  insist;  and  if  there  shall  have  been  no  case 
presented  to  the  Court  of  Session,  then  each  party  shall 
set  forth  in  his  case  the  reasons  upon  which  ho  founds  Ms 
argument,  as  shortly  and  succinctly  as  possible. 

3.  Ordered,  that  all  printed  cases  be  signed  by  one  or  Printed  cawt 
more  counsel,  who  shall  have  attended  as  counsel  in  the  ^^  ^  '^^ 
court  below,  or  shall  purpose  attending  as  counsel  at  the    ^  ®^""*®*' 
hearing  in  this  house. 

Standing  Order  VI. 

Ordered,  that  all  cross  appeals  be  presented  to  the  cross 
house  within  the  period  allowed  by  Stanoing  Order  No.  V.  •??«*»• 
for  lodging  cases  m  the  original  appeal. 

Standing  Order  VII. 

Ordered,  with  regard  to  appeals  in  which  the  periods  Expiry  of 
severally  dating  from  the  presentation  of  the  appeal  under  t'medurinif 
Standing  Orders  Nos.  III.,  IV.,  V.,  and  VI.  expire  during  "**"* 
the  recess  of  the  house,  that  such  periods  be  extended  to 
the  third  sitting  day  of  the  next  ensuiug  meeting  of  the 
house. 

Standing  Order  VIII. 

Ordered,  that  where  any  party  or  parties  to  an  appeal  Sappie- 
shall  die  pending  the  same,  subsequently  to  the  printed  ™*JL*^  J*** 
cases  having  been  lodged,  and  the  appeal  shall  be  revived  yend  in  ' 
against  his  or  her  representative  or  representatives  as  the  ^here  appeals 
person  or  persons  standing  in  the  place  of  tiie  person  or  ^ti«  sddfS' 
persons  so  dying  as  aforesaid,  a  supplemental  case  shsJl 
be  lodged  by  the  party  or  parties  so  reviving  the  same 
respectively,  statine  the  order  or  orders  respectively  made 
by  the  house  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and  re- 
spondent respectively,  where  any  person  or  persons,  party 
or  parties  in  the  court  below,  have  been  omitted  to  be 
maae  a  party  or  parties  in  the  appeal  before  this  house, 
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and  shall,  by  leave  of  the  honse,  upon  petition  or  other- 
wise, be  added  as  a  party  or  parties  to  the  said  appeal 
after  the  printed  cases  in  such  appeal  shall  have  been 
lodged. 

Standing  Order  IX, 

Ordered,  that  when  any  petition  of  appeal  shall  be  pre- 
sented to  this  house  from  any  interlocutory  judgment  of 
cither  division  of  the  lords  of  session  in  Scotland,  the 
counsel  who  shall  sign  the  said  petition,  or  two  of  the 
counsel  for  the  party  or  parties  in  the  court  below,  shaU 
sign  a  certificate  or  declaration,  stating  either  that  le-ave 
was  given  by  that  division  of  the  judges  pronouncing  such 
interlocutory  judgment  to  the  appellant  or  appellants  to 
present  sucn  petition  of  appeal,  or  that  there  was  a  differ- 
ence of  opinion  amongst  the  judges  of  the  said  division 
pronouncing  such  interlocutory  judgment. 

Standing  Order  X. 

Ordered,  that  in  all  cases  in  which  this  house  shall 
make  any  order  for  payment  of  costs  by  any  party  or 
parties  in  any  cause  without  specifying  the  amount,  the 
clerk  of  the  parliaments  or  clerk  assistant  shall,  upon  the 
application  of  either  party,  appoint  such  person  as  he  shall 
think  fit  to  tax  such  costs,  and  the  person  so  appointed 
may  tax  and  ascertain  the  amount  thereof,  and  shall 
report  the  same  to  the  clerk  of  the  parliaments  or  clerk 
assistant:  And  it  is  further  ordered,  that  the  same  lees 
shall  be  demanded  from  and  paid  by  the  party  applyin.j^ 
for  such  taxation  for  and  in  respect  tnereof  as  are  now  or 
shall  be  fixed  by  any  resolution  of  this  house  concemino: 
such  fees ;  and  the  said  person  so  appointed  to  tax  sach 
costs  may,  if  he  thinks  fit,  either  add  or  deduct  the  whole 
or  a  part  of  such  fees  at  the  foot  of  his  report :  And  the 
clerk  of  the  parliaments  or  clerk  assistant  may  give  a 
certificate  of  such  costs,  expressing  the  amount  so  reported 
to  him  as  aforesaid ;  and  the  amount  in  money  certified  by 
him  in  such  certificate  shall  be  the  sum  to  be  demanded 
and  paid  under  or  by  virtue  of  such  order  as  aforesaid  for 
payment  of  costs. 


Appendix  (A). 

(  Certificate  of  Sufficiency  of  Sureties^  d-c.) 

Lodged  in  the  Parliament  ofiice  on  the  day  of 

18    . 
In  the  House  of  Lords. 

"A.  and  others  r.  B.  and  others." 
In  compliance  with  Standing  Order  No.  IV.,  I  [we]  sub- 
mit the  names  of  [full  name]  of  [address]  and  [full  name] 

of  [address]  |       ^  fit  and  proper  sureties      \  ^  ^^^ 
•-  -^  (  or,  as  a  fit  and  proper  substitute  j 


Appendix  (B). 

(Directions  for  binding  Printed  Cases  for  the  use  of  the 

Law  Lords,} 

1.  Ten  copies  bound  in  purple  cloth ;  two  of  the  ten  to 
be  interleaved,  as  regards  the  cases  only. 

2.  Short  title  of  cause  on  the  back. 

3.  Label  on  side,  stating  short  title  of  cause  and  con- 
tents of  the  volume,  thus: — 

"A.  and  others  v.  B.  and  others." 
Printed  copy  of  the  appeal. 
Appellants^  case. 
Bespondent  B.'s  case. 
Bcspondcnt  C's  case. 
Appendix. 

4.  The  volume  to  be  indented,  and  the  names  of  the 
parties  written  on  the  indentations  to  their  respective 
cases. 

5.  References  to  the  reports  of  the  cause  in  the  courts 
below,  or  the  words  "  Not  reported,"  to  be  written  on  the 
fly  sheet. 

6.  The  bound  copies  to  be  lodged  immediately  after  the 
respondent's  cases  are  delivered  m. 

The  agents  are  requested  to  use  their  discretion  as  to 
the  size  of  the  volume,  arrangement  of  the  cases,  and 
appendix.  In  dealing  with  bulky  cases,  it  may  be  found 
advisable  jto  bind  the  appendix  as  a  separate  volume,  and 
also  to  divide  the  appellants'  and  respondents'  cases  into 
separate  volumes. 

It  is  the  duty  of  the  appellants'  agent  to  carry  out  these 
directions. 


Lords. 
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into  the  I  recoSance  }  ^^^'^^^  required:  and  I  [wej      ^^ 
certify  in  <  ™J  V  belief,  that  the  said  [full  name]  and  the 
said  [fuU  name]  j^'^jg^^}  worth  upwards  of  H^^l 

over  and  above  \   ,  ?^'  [just  debts. 

This  certificate  may  be  signed  by  the  country  solicitor 
or  agent  of  the  appellants. 

I  [we]  certify  that  a  copy  of  the  above  certificate  and 
two  clear  days'  notice  of  the  intention  to  lodge  the  same 
in  the  parliament  office  has  been  served  on  the  solicitors 
or  agents  of  the  respondents. 

To  be  signed  by  the  London  solicitor  or  agent  of  the 
appellants. 
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Appeal  to  Appendix  (C). 

Jlouteof 

i^ds,  {Petition  for  Extension  of  Time  to  lodge  Cases,  <fec.) 

[To  be  engrossed  on  foolscap  paper,  and  (unless  assent 
of  respondent's  agent  be  obtainea)  a  copy,  and  two  cleir 
days*  notice  of  intention  to  present,  to  be  given  to  respon- 
dent's agent.] 

In  the  House  of  Lords.     [Insert  short  title  of  cause.] 

To  the  Right  Honourable  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled, 

The  humble  petition  of  the  appellant 

Showeth,  That  your  petitioner    presented  petition 

of  appeal  on  the  day  of  complaining  of  [insert 

dates  of  orders  or  interlocutors  complained  of]. 

That  the  time  allowed  by  Standing  Order  No.  V.  (  [or] 
extended  by  your  lordships'  order  of  the  [state  date]  )  for 
the  appellant  to  lodge  his  printed  cases  and  the  appendix, 
will  expire  on  the  [state  date]. 

That  your  petitioner    [set  forth  cause  of  delay]. 

Your  petitioner   therefore  humbly  prays  that  your  Lord- 
ships will  be  pleased  to  grant  him  [set  forth  time  required] 
further  time  to  lodge  his  printed  cases,  and  the  i^pendix, 
and  set  down  the  cause  for  hearing.    And  your  petitioner 
will  ever  pray. 

'■  Agents  for  the  appellant 

We  consent  to  the  prayer  of  the  above  petition, 

Agents  fur  the  respondent 
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STATUTE  LAW  INCORPORATED  IN 
THE  JUDICATURE  ACTS. 


L  CoBtfl  and  Remiaaioii  of  ActionB  to  Coimtj  Court 
30  &  81  Vict.  c.  142,  as.  6,  7,  8, 10. 

IL  Interpleader. 

1  &  2  Will.  4,  c.  58. 

23  &  24  Vict  c.  126,  88. 12—18. 

IIL  Saminaiy  Procedare  on  Bills  of  Exchange. 
18  &  19  Vict  c  67. 

IV.  Parties  in  Administration  and  Tmst  Actions. 
15  &  16  Vict.  c.  86,  s.  42. 

V.  Charging  of  Stock  and  Distringas. 
1  &  2  Vict  c.  110,88.  14,15. 
3  &  4  Vict  c.  82,  8.  1. 
5  Vict  c.  5,  88.  4,  5. 


I. 

Costs  and  Remission  of  Actions  to  County 

Court. 

[30  &  31  Vict.  c.  142,  ss.  5,  7,  8,  10.] 

An  Act  to  amend  the  Acts  relating  to  the  Jurisdic- 
tion of  the  County  Courts.    [20th  August,  1 867.] 

(Incorporated  by  b.  67  of  Judicature  Act,  1873,  p.  55.) 

6.  If  in  any  action  commienced  after  the  passing  of  this  cartmcate  for 
act,  in  any  of  her  Majerty's  superior  courts  of  record,  the  c*^*whe*** 
plaintiff  shall  recover  a  sum  not  exceeding  twenty  pounds  no  more  than 
if  the  action  is  founded  on  contract,  or  ten  pounds,  if  20/.  in  con- 
founded on  tort,  whether  by  verdict,  judgment  by  default  £^ft  «?'* 
or  on  demurrer,  or  otherwise,  he  shall  not  be  entitled  to  ooTered. 
any  costs  of  suit  unless  the  judge  certify  on  the  record 
that  there  was  sufficient  reason  for  bringing  such  action 
in  anch  superior  court,  or  unless  the  court  or  a  judge  at 
cbambers  shall  by  rule  or  order  allow  such  costs. 

This  section,  as  regards  actions  which  wonid  formerly 
have  been  brought  in  courts  of  common  law,  has  loet 
much  of  its  importance  now  that  the  court  has  a  discre- 
tion as  to  costs,  but  it  is  still  a  gaide  to  the  jadge  in  the 
exercise  of  the  discretion  given  to  the  court  by  Ord.  LV. 
Sect  67  of  the  Act  of  1878  does  not  apply  these  sections 
to  the  High  Court  absolutely,  but  only  in  actions  in 
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which  "relief  is  aoaght  which  can  be  giren  in  a  coaotr 
coart."  If  less  than  the  amonot  mentioned  in  sect  5  be 
recovered,  bat  relief  not  obtainable  in  a  oonntj  oonrk  be 
also  decreed,  there  will  be  no  necesatj  for  a  oertificite. 
The  relief  which  a  conntj  oonrt  ma^  gnmt,  besides 
damages,  consists  of  (1)  administration  of  deceased 
persons'  property;  (2)  execution  of  tmsts;  (3)  fore- 
closore  and  redemption;  (4)  speciflc  performance;  (5) 
under  the  Trustee  Relief  Acts;  (S)  maintenance  of 
infants;  (7)  dissolution  of  partnership;  and  (8)  iDJouc- 
tions  incidental  to  the  foregoing.  In  all  such  cases  the 
county  oonrt  has  jurisdiction  when  the  matter  in  queBtioB 
does  exceed  5001  in  ralne  (28  &  29  Vkt  c  99). 

This  section  applies  to  an  action  under  the  Bills  of  Exchange 
Act  (see  Holborow  ▼.  Jonei,  L.  R.,  4  C.  P.  14;  38  L.  J., 
C.  P.  22;  19  L.  T.  320;  17  W.  R.  M)  and  to  actions, 
e,g.,  slander,  where  a  plaintiff  conM  not  have  legally 
sned  in  a  county  court  i^Oray  t.  Wut^  L.  R.,  4  Q.  B. 
176 ;  88  L.  J.,  Q.  B.  78;  20  L.  T.  221 ;  17  W.  R  497; 
Sampson  t.  Matkay,  L.  R.,  4  Q.  B.  643;  38  L.  J.,  Q.  B. 
245;  20  L.  T.  807;  17  W.  R.  883).  But  the  fsct  that 
the  plaintiff  conld  not  have  sned  in  the  superior  court  is 
an  element  for  consideration.  (/^.)  The  section  also 
applies  where  the  plaintiff  has  been  forced  into  a  superior 
court  by  the  defendant  availing  himself  of  19  &  20  Vict, 
c.  108,  s.  39.  {Pelloi  t.  Breslawr,  L.  R,  6  Q.  B.  438 ; 
40  L.  J.,  Q.  B.  161 ;  24  L.  T.  762  j  Flitters  v.  Al^r^y, 
L.  R.,  10  C.  P.  29 ;  44  L.  J.,  C.  P.  73 ;  31  L.  T.  881. 
As  to  costs  in  case  of  a  reference,  see  Stevens  v.  Ckapwtan, 
L.  R,  6  Ex.  213;  40  L.  J.,  Ex.  123;  24  L.  T.  478; 
19  W.  R  958;  fbrshaw  v.  DeWitt,  L.  R,  6  Ex.  20a) 

The  judge  of  the  inferior  court  has  power  to  give  a  certifi- 
cate entitling  the  plaintiff  to  costs.  {Taylor  v.  Cass, 
L.  R,  4  a  P.  614;  20  L.  T.  667;  17  W.  R  86a) 

The  court  may  (see  Sampson  v.  Maekay,  L.  R.,  4  Q.  B.  643 ; 
Binde  r.  Shepherd,  1.  R,  7  Ex.  21;  25  L.  T.  500%  bat 
usually  will  not  (see  ffatoh  v.  Lemis,  31  L.  J.,  Ex.  26; 
7  H.  &  N.  867;  Straehey  v.  Osborne,  L.  R,  10  C.  P.  92; 
44  L.  J.,  a  P.  6;  ai L.  T.  375),  review  the  diacretioo  of 
the  judge. 

The  67th  section  of  the  Act  of  1873  makes  no  mention 
of  sect,  9  of  the  Admiralty  Jorisdictioii  Ad,  iS6d 
(31  &  32  Vict  c  71),  which  deals  with  a  kindred 
subiect.  That  section  provides  that,  **  If  anv  peram 
shall  take  in  the  High  Court  of  Admiralty  of  ISngUnd 
or  in  any  superior  court  proceedings  which  he  might 
without  agreement  have  taken  in  a  county  court,  ex- 
cept by  order  of  a  jud^  of  the  High  Goort  of  Adni- 
ralty  or  of  such  supenor  court  or  of  a  coonty  coait 
having  admiralty  jurisdiction  and  shall  not  reoovtf  • 
sum  exceeding  the  amoont  to  which  the  jnrisdieliflB 
ol^the  county  court  in  that  admiral^  canae  is  lintted 
by  this  act,  and  also  if  sxiy  person  without  c^greement 
shall  except  by  order  as  aforesaid  take  proceedings  u 
to  salvage  in  the  High  Court  of  Admiralty  or  in  n/ 
superior  court  in  respect  of  property  saved,  the  Tiloe  of 
which  when  saved  does  not  exceed  one  thousand  noood^ 
he  shall  not  be  entitled  to  co^ts,  and  shall  be.  liabn  to  be 
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eondeoraed  ia  eosti,  imleM  the  judge  of  tile  High  Conrt    hmtytmued 
of  Admimltj  or  of  •  superior  eowt,  liefore  wnom  the       SMuteg. 
arase  is  tried  or  beard>  sbbU  certify  that  it  was  •  proper 
Adminilty  came  to  he  tried  in  the  High  Court  of  Admi- 

raikky  of  Engtaad  or  ia  a  snperior  eoort."    On  the  con-   

atmciioo  of  thia  section  it  haa  been  decided  that  no  cer- 
tifioate  is  rsqnired  in  actions  brought  in  the  saperior  coarts 
in  which  the  High  Conrt  of  Admiralty  has  no  jaris- 
diction  {8iMpt9n  t.  BIusm,  L.  R.,  7  C.  P.  292 ;  41  L  J., 
C.  P.  121,  and  Otmnetted  r.  Price,  L.  R.,  10  Ex.  65 ; 
44  Lw  J.,  Ex.  44;  S2  L.  T.  409;  23  W.  R.  470),  not^ 
withstanding  the  contrarT'  decision  of  the  Judicial  Com- 
mittee <^  tlM  Pmy  Cooneil  in  Carifo  ex  Argoe,  L.  R.,  5 
P.  CL  134;  43^  L.  J.,  Adm.  1.  The  omission  of  all  men- 
tion of  the  section  ahoTe  qvoted  and  the  appKeation  of 
the  aeetioDs  of  the  Conntj  Courts  Ac^  1867,  to  "all" 
actions  may  gime  rise  to  the  contention  that  the  9th 
aectioa  of  the  Obiaity  Courts  Admiralty  Act,  althoogh  re- 
enacted  by  the  general  words  of  sect.  76,  was  intended  to 
be  dioppedv  ^u^  the  legislature  can  hardly  have  intended 
to  bring'  abont  this  resnlt  by  such  indirect  means. 
The  67th  section  also  makes  no  mention  of  21  Jac.  1,  c.  16,  Slander  woA 
and  3  &  4  Vict  c.  jS4,  which  ha?e  been  decided  to  be 
nnaffeeted  by  the  Cbunty  Courts  Act,  1867  (Marskall  ▼ 
Martin,  L.  R.,  ft  Q.  B.  239;  39  L.  J.,  Q.  R.  85;  21  L.  T. 
788;  18  W.  R.  878),  and  whieh  are  kept  ali?e  by  sect. 
76  of  this  act.  The  21  Jac.  1,  c.  16,  prorides  that  "in 
all  actiona  npoa  the  case  for  slanderous  words  to  be 
tried  by  any  person  or  persons  in  any  of  the  conrts  of 
record  at  Westminster,  or  in  any  court  whatsoerer  that 
hath  power  lo  hold  plea  of  the  same  if  the  jury  npon  the 
trial  of  the  issae  in  such  action,  or  the  judge  that  shall 
inquire  of  the  damages,  do  find  or  assess  the  damages 
under  40^.,  then  the  plaintiff  or  plaintiffs  in  such  action 
ahall  hare  and  recover  oiriy  so  much  costs  as  the  damages 
00  given  and  assessed  aiaonnt  onto,  without  any  further 
increase  of  the  same ;  any  law,  statute,  custom,  or  usage 
to  the  contrsry  in  anywise  notwithstanding.*'  By  9  &  4 
Vict.  c.  24,  s.  2,  it  is  enacted,  that  "if  the  plaintiff  in  any 
action  of  trespass  or  trespass  on  the  case  brought  or  to  bie 
brought  in  any  of  her  Majesty's  courts  at  Westminster, 
or  in  the  Conrt  of  Common  Fleas  at  Lancaster,  or  in  the 
Conrt  of  Common  Pleas  at  Bnrfaam,  shall  recorer  by  the 
Terdiet  of  a  jury  less  damages  than  40«.,  such  plaintiff 
shall' not  be  entitled  to  recoyer  or  obtain  from  the  defen- 
dant in  rasped  of  soch  rerdiet  any  coets  whateTcr,  whethef 
it  shall  be  given  npon  any  issue  or  issues  tried  oi-  judgment 
shall  have  passed  by  defianlt,  nnlesa  the  judge  or  presidine 
ofiicer  before  whoa  such  verdict  shall  be  obtained  shall 
immediately  afterwards  certify  on  the  back  of  the  record 
or  on  the  writ  of  trial  or  writ  of  Inquiiy  that  the  action 
was  really  brought  to  try  a  right  besides  the  mere  right 
to  recover  damages,  or  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought  was  wilful  and 
malicious."  The  result  of  all  these  sections  is  that  where 
the  plaintiff  in  an  action  of  contract  obtains  no  more 
than  20/.,  he  is  not  to  have  costs  unless  the  judge  certify 
that  the  action  was  fit  to  be  brought  in  a  snperior  court. 
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Where  be  reooven  no  more  than  10/.  in  an  actkm  a£  tort 
he  U  not  to  have  costs  unless  by  virtoe  of  the  mat 
certificate.  Where  he  recovers  less  than  40f.  in  as  trt»ie 
of  tort,  he  is  not  to  have  costs  unless  tbe  judge  eertifr 
that  the  action  was  brought  to  tiy  a  right  or  the  grisfaoop 
was  wilful  and  malicious.  Finally,  in  an  actiao  d 
slander,  if  the  plaintiff  recover  less  than  iOif .,  be  hti 
only  as  much  costs  as  damages. 

The  affidavit  required  by  the  unrepealed  provisioii  «f  tb< 
statute  of  Gloucester,  6  Ed.  1,  c.  8,  tiiat*'n<»e  tnm 
henceforth  shall  have  writs  of  trespass  before  jestiee» 
unless  he  swear  by  his  faith  that  the  goods  were  wocik 
40«.  at  the  least,"  is  said  to  have  been  **  nnacGOfrntabK 
disused  *'  in  modem  times,  "  except  in  the  Exchequer/ 
(Chit  Stat,  vol  ii.,  p.  1269,  dtmg  Leigh  r.  Sent,  I 
T.  R.  868.)  But  proceedings  have  been  stajed  npna 
^davit  by  the  defendant  that  a  debt  was  less  than  4(k 
(76.,  citing  Wellington  v.  Arters,  6  T.  R.  64 ;  aee  ako 
Stuart  V.  CawMe,  28  L.  J.,  C.  P.  193.) 

By  Ch.  Cons.  Ord.  IX.,  Rule  1,  it  is  provided,  that  **entj 
suit,  the  subject-matter  of  which  is  under  the  yalue  ci 
10/.,  shall  be  dismissed,  unless  it  be  instituted  to  esta- 
blish a  general  right,  or  uqless  there  be  some  other 
special  circumstance,  which,  in  the  opinion  of  the  conn, 
snail  make  it  reasonable  tiiat  such  suit  should  be  re- 
tained." This  order  was  made  at  a  time  when  tbe  equit- 
able remedies  of  tbe  Court  of  Chancery  were  obtained  u 
a  matter  of  favour  on  prayer ;  whereas  the  Cbaocerr 
Division  is  now  part  of  the  Supreme  Court,  and  ia 
remedies  are  matter  of  **  daim.'*  It  would  seem  to  f<^lov 
that  a  plaintiff  in  that  division  is  now  entitled,  subject 
to  the  law  as  to  costs  and  security,  to  have  any  caa«, 
however  small,  tried  there,  as  in  other  divisions  of  tbe 
High  Ck)nrt;  and  that  Ch.  Cbns.  Ord.  IX.,  Rule  1,  is  inoon- 
sistent  with,  and  therefore  abrogated  by,  the  new  sys- 
tem ;  but  the  point  is  open  to  considerable  doubt 

7.  Where,  in  any  action  of  contract  bronght  or  com- 
menced in  any  of  her  Majesty's  superior  courts  of  common 
law,  the  claim  indorsed  on  the  writ  does  not  exceed  fifty 
pounds,  or  where  such  claim,  though  it  originally  exceedetl 
fifty  pounds,  is  reduced  by  payment,  an  admitted  set-off,  or 
otherwise,  to  a  sum  not  exceeding  fifty  pounds,  it  shall  be 
lawful  for  the  defendant  in  the  action,  within  eight  days 
from  the  day  upon  which  the  writ  shall  have  been  served 
upon  him,  if  the  whole  or  a  part  of  the  demand  of  tbe 
plaintiff  be  contested,  to  apply  to  a  judge  at  chambers  for 
a  summons  to  the  plaintiff  to  show  cause  why  such  action 
should  not  be  tried  in  the  county  court,  or  one  of  the  county 
courts,  in  which  the  action  might  have  been  commenced ; 
and  on  the  hearing  of  such  summons  the  judge  shall,  unless 
there  be  good  cause  to  the  contrary,  oraer  such  action  to 
be  tried  accordingly,  and  thereupon  the  plaintiff  shall 
lodge  the  original  writ  and  the  order  with  the  registrar  of 
the  county  court  mentioned  in  the  order,  who  shall  appoint 
a  day  for  the  hearing  of  the  cause,  notice  whereol  shall 
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be   sent  by  post  or  otherwise  by  the  registrar  to  both   incorporated 
parties  or  their  attorneys,  and  the  cause  and  all  proceed-   Qf^^^lg^^ 
ings  therein  shall  be  heard  and  taken  in  such  coanty  court     ah,  i867, 
as  if  the  action  had  been  originally  commenced  in  such    «.  7t  8,  lO, 
coanty  court ;  and  the  costs  of  the  parties  in  respect  of 
the  proceedings  subsequent  to  the  order  of  the  judge  of  the 
superior  court  shall  be  allowed  according  to  the  scale  of 
costs  in  use  in  the  county  courts,  and  the  costs  of  the  pro- 
ceedings previously  had  in  the  superior  court  shall  be 
allowed  according  to  the  scale  in  use  in  such  latter  court. 

The  right  of  the  plaintiff  to  sue  in  the  High  Court  is 
absolute  if  he  offer  sufficient  security,  and  it  is  only  upon 
failure  to  give  security  that  the  judge  has  power  to  con- 
sider the  fitness  of  the  case  for  the  High  Court.  It  has 
been  held  that  an  action  cannot  be  remitted  where  the 
claim  is  reduced  below  fifty  pounds  after  action  brought. 
{Otbome  ▼.  ffomburff,  46  L.  J.,  Ex.  65;  33  L.  T.  534; 
24  W.  R.  161.)  When  the  action  has  once  been  re- 
ferred, the  High  Court  has  no  jurisdiction  over  it  so  as 
to  make  an  order  to  tax.  ( Moody  t.  Steward,  L.  R.,  6 
Ex.  35;  40  L.  J.,  Ex.  25;  23  L.  T.  465;  19  W.  R.  161.) 

8.  Where  any  suit  or  proceeding  shall  be  pending  in  Transfer  of 
the  High  Court  of  Chancery,  which  suit  or  proceeding  SJIJJjSSm 
might  have  been  commenced  in  a  county  court,  it  shall  be  to  ooanty 
lai^ul  for  any  of  the  parties  thereto  to  apply  at  chambers  ^^'^^"^ 
to  the  judge  to  whose  court  the  suit  or  proceeding  shall 
be  attached,  to  have  the  same  transferred  to  the  county 
court,  or  one  of  the  county  courts  in  which  the  same  might 
have  been  commenced,  and  such  judge  shall  have  power 
upon  such  application  or  without  such  application,  if  he 
shall  see  fit,  to  make  an  order  for  such  transfer,  and  there- 
upon such  suit  or  proceeding  shall  be  carried  on  in  the 
coanty  court  to  which  the  same  shall  be  ordered  to  be 
transferred,  and  the  parties  thereto  shall  have  the  same 
right  of  appeal  that  they  would  have  had  had  the  suit  or 
proceeding  been  commenced  in  the  county  court. 

See  Linford  v.  Gudgeon,  L.  R.,  6  Ch.  359;  40  L.  J.,  Ch. 
514;  19  W.  R.  677. 

10.  It  shall  be  lawful  for  any  person  against  whom  an  Order  for 
action  for  malicious    prosecution,  illegal  arrest,  illegal  JSiJof 
distress,  assault,  false  imprisonment,  libel,  slander,  se-  tortinooantr 
dnction,  or  other  action  of  tort  may  be  brought  in  a  ooon. 
superior  court,  to  make  an  affidavit  that  the  plaintiff  has 
no  visible  means  of  paying  the  costs  of  the  defendant 
should  a  verdict  be  not  found  for  the  plaintiff,  and  there- 
upon a  judge  of  the  court  in  which  the  action  is  brought 
shall  have  power  to  make  an  order,  that  unless  the  plaintiff 
shall,  within  a  time  to  be  therein  mentioned,  give  full 
security  for  the  defendant's  costs  to  the  satisfaction  of  one 
of  the  masters  of  the  said  court,  or  satisfy  the  judge  that 
he  haa  a  cause  of  action  fit  to  be  prosecuted  in  a  superior 
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Obumi^  oomi  coort,  all  proceedkigB  in  the  actioD  «faail  be  stayed,  or  b 
^^'  i^*     ^^®  event  of  the  plaintiff  being  unable  or  unwilling  to  give 

— * — I —  such  eecuritjr,  or  failing  to  Batisfy  the  jadge  as  sforeuid 
that  the  cause  be  remitted  for  trial  to  a  county  court  to  be 
therein  darned ;  and  thereupon  the  plaintiff  shall  lodge  the 
original  writ  and  the  order  with  the  registrar  of  sodi 
county  court,  who  shall  appoint  a  day  for  the  hearing  of 
the  cause,  notice  whereof  shall  be  aent  by  post  or  o£er- 
wise  by  the  registrar  to  both  narties  or  their  attorneys, 
and  the  county  court  so  namea  shall  have  all  the  siine 
powers  and  jurisdiction  with  respect  to  the  cause  as  if  both 
parties  had  agreed  by  a  memorandum  signed  by  them  that 
the  said  county  court  should  have  power  to  try  the  said 
action,  and  the  same  had  been  commenced  by  plaint  in  the 
said  county  court ;  and  the  costs  of  the  parties  in  respect 
of  the  proceedings  subsequent  to  the  order  of  the  judge  of 
the  superior  court  shall  be  allowed  according  to  Uie  scale 
of  costs  in  use  in  the  county  charts,  and  the  costs  of  the 
proceedings  in  die  superior  court  shall  be  allowed  accord- 
ing to  the  scale  in  use  in  such  latter  court. 

Under  this  section  all  actions  of  contract,  the  daim  ta 
which  does  not  exceed  60/.,  all  torts  and  equity  soits  and 
proceedings  which  miglit  hare  been  eommenced  in  a 
county  oouit  may  be  rtaemi  to  a  county  eoart  Sect  61 
of  the  Act  of  1S78  imposes  the  <ni«her  ooudRtiaB,  that  the 
i>elief  cam  he  given  in  the  coon^  eoart  For  the  juris- 
diction of  the  county  court,  see  oete  to  that  sedioB. 
Eor  instance,  an  action  -of  trespass,  in  whieh  a  daim  ii 
made  for  an  io junction,  being  a  remedy  not  grantahle  bj 
a  county  ooart,  could  not  he  referred  under  this  sectioa. 
A  daim  for  an  injunction,  which  could  be  shown  to  be 
inserted  to  avoid  the  application  of  this  section  woatd, 
however,  probably  be  struck  out  as  embariBssing  onder 
Ord.  XX vlll..  Rule  1.  An  action  of  trover  may  be 
remittod.  (  Clepkam  v.  OUver,  90  L.  T.  d«6 ;  23  W.  R. 
655.)  A  masterhas  jurisdiction  under  this  section.  {W0Uh 
V.  Smith,  SO  L.  T.  804;  22  W.  R.  576);  and  see  OnL  LIV., 
Rule  2,  p.  246,  ante,)  The  oowt  may,  but  asuaUy  will 
not,  reverse  the  order  of  the  master  or  judge.  {Jenaingi 
V.  London  general  Omnibut  Co,,  SO  L.  T.  266;  JK/^« 
V.  Joyce,  31  L.  T.  475.)  The  judge  of  the  county  coort 
is  bound  to  obey  the  order.  (See  Blades  v.  Lairrtmct, 
L.  R.,  9  Q.  B.  874;  43  L.  J.,  Q.  B.  18S ;  30  L.  T.  S78; 
22  W.  B.  643.)  On  app^  from  the  ofdct,  the  affidant 
that  the  plaintiff  has  no  visible  means  of  subeiatence  miu* 
be  hroogot  before  the  court.  (Holmet  v.  MouiUetepken, 
L.  B^  10  C.  P.  474;  33  L.  T.  85L) 


(    468    ) 


II. 

lKTEBPL£At>£B. 

[1  &  2  Will.  4,  c.  58.] 

An  Act  to  enable  Courts  of  Law  to  give  tteliej 
against  adverse  Claims  made  upon  Persons 
having  no  Interest  in  the  Subject  of  such 
Claims.  [20th  October,  1831.] 

(Incorporated  \fj  Ord.  I.,  Rale  2,  p.  122.) 

Whbreas  it  often  happens  that  a  person  sned  at  iaw  for 
the  recovery  of  money  or  goods  wherein  he  has  no  interest^ 
and  which  are  also  claimed  of  him  by  some  third  pftrty, 
baa  no  means  of  relieving  himself  ftom  such  aoverse 
claims  but  by  a  suit  in  equity  against  the  plaintiff  and 
such  third  party,  usually  called  a  bill  of  interpleader, 
which  is  attended  with  expense  and  delay  ;  for  remedy 
thereof  be  it  enacted,  &c.,  that  upon  application  made  b^  Appueatton 
or  on  the  behalf  of  any  defendant  sued  in  any  of  his  by  defendant 
Majesty's  courts  of  law  at  Westminster,  or  in  the  Court  of  S^^JStriSd 
Common  Pleas  of  the  county  palatine  of  Lancaster,  or  showing 
the  Court  of  Pleas  of  the  county  palatine  of  Durham,  S!j^ 
in  any  action  of  assumpsit,  debt,  detinue  or  trover,  such  m  wciTm'^ 
application  being  made  after  declaration,  and  before  plea,  piaintui. 
by  affidavit  or  otherwise,  showing  that  such  defendant 
does  not  claim  an^  interest  in  the  subject-matter  of  the 
suit,  but  that  the  right  thereto  is  claimed  or  supposed  to 
belong  to  some  third  party  who  has  sued  or  is  expected  to 
sue  for  the  same,  and  that  such  defendant  does  not  in  any 
manner  collude  with  such  third  party,  but  is  ready  to 
bring  into  court  or  to  pay  or  dispose  of  the  subject-matter 
of  the  action  in  such  manner  as  the  court  (or  any  judse 
thereof)  may  order  or  direct,  it  shall  be  lawful  for  the 
court,  or  any  judge  thereof  to  make  rules  and  orders 
calling  upon  such  third  party  to  appear  and  to  state  the 
nature  and  particulars  of  his  claim,  and  maintain  or  relin- 
quish his  claim,  and  upon  such  rule  or  order  to  hear  the  Trial  of 
allegations  as  well  of  such  third  party  as  of  the  plaintiff,  JJJJ*^  "• 
and  in  the  meantime  to  stay  the  proceeding  in  such  piah!tu?and 
action,  and  finally  to  order  such  third  party  to  make  him-  tbiM  party, 
self  defendant  in  the  same  or  some  other  action,  or  to  pro-  stay  of  pro- 
ceed  to  trial  on  one  or  more  feigned  issue  or  issues,  and  ^iJJfde- 
also  to  direct  which  of  the  parties  shall  be  plaintiff  or  fendamt 
defendant  on  such  trial,  or,  with  the  consent  of  the  plaintiff 
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inferpieader  and  Buch  third  party,  their  counsel  or  attomies,  to  dlapoM 

vm*if%,  ^^  *^®  merits  of  their  claims  and  determine  the  same  in  a 

M.  i~4.      smnmary  manner,  and  to  make  such  other  rules  and  orders 

therein  as  to  costs  and  all  other  matters  as  may  appear  to 

be  just  and  reasonable: 

Before  the  Judicature  Act,  it  was  the  more  modem  pnctioe 
of  courts  of  law  to  take  notice  of  equitable  claims  in 
interpleader,  this  form  of  proceeding  having  its  origin  in 
the  mterpleader  bill  in  Chancery.  (See  cases  ciud  in 
note,  p.  122.) 

Among  the  general  principles  which  haye  been  acted  i^kri 
in  the  application  for  an  interpleader  between  claimants 
^nerally  are : — That  the  applicant  be  already  defendant 
m  an  action  at  the  suit  of  one  of  the  claimants;  that  the 
claims  of  both  claimants  be  in  respect  of  the  very  same 
matter  {Slantty  y.  Sidney,  14  M.  &  W.  800);  that  the 
applicant  claim  no  interest  in  the  matter  in  dispute  (t^.); 
that  the  applicant  be  not  colluding  with  either  party. 
(Beleher  y.  Smithy  9  Bing.  82.) 


Judgment  to 
be  final. 


2.  The  judgment  in  any  such  action  or  issue  as  may  be 
directed  by  the  court  or  judge,  and  the  decision  of^  the 
court  or  judge  in  a  summary  manner,  shall  be  final  and 
conclusiye  against  the  parties,  and  all  persons  claiming  by, 
from,  or  under  them. 

But  where  an  issue  is  directed,  a  new  trial  may  be  granted 
in  the  same  manner  as  in  an  ordinary  action,  if  the  verdict 
be  against  evidence.  (Jamet  v.  Whithread,  11  C.  B.  406; 
20  L.  J.,  C.  P.  217.)  The  Jndicatare  Act  gives  no  new 
right  of  appeal.  (Dodds  v.  Shepherd,  L.  R.,  1  Ex..  D.  75; 
and  p.  122,  ante.) 

Default  of  3.  If  BQch  third  party  shall  not  appear  upon  such  role 

thSJoSr*^'  or  order  to  maintain  or  relinquish  bis  claim,  being  duly 
^'  served  therewith,  or  shall  neglect  or  refuse  to  comply  with 
any  rule  or  order  to  be  made  after  appearance,  it  shall  be 
lawful  for  the  court  or  judge  to  declare  such  third  party, 
and  all  persons  claiming  by,  from,  or  under  him,  to  be  for 
ever  barred  from  prosecuting  his  claim  against  the  original 
defendant,  his  executors  Or  administrators;  saving  never- 
theless the  right  or  claim  of  such  third  party  against  Uie 
plaintiff;  and  thereupon  to  make  such  order  between  such 
defendant  and  the  plaintiff,  as  to  costs  and  other  matters, 
as  may  appear  just  and  reasonable. 

This  section  applies  also  to  cases  where  relief  is  sought  by 
a  sheriff  under  sect.  6.    {Ibrd  v.  JHlly,  5  B.  &  Ad.  885.) 


Appeal  from 

Jodgeto 

court. 


4.  Provided  always,  that  no  order  shall  be  made  in  pur- 
suance of  this  act  by  a  single  judge  of  the  Court  of  Pleas  of 
the  said  county  palatine  of  Durham  who  shall  not  be  a  judge 
of  one  of  the  said  courts  at  Westminster,  and  that  every 
order  to  be  made  in  pursuance  of  this  act  by  a  single  iudge 
not  sitting  in  open  court,  shall  be  liable  to  be  rescinded  or 
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altered  by  the  court  in  like  manner  as  other  orders  made   inMrponued 

%  •      %     •    1  Statutes. 

by  a  single  judge.  The  inkr- 

The  Coort  of  Pleas  at  Durham  being  conaoliaated  with  the    ^^"'^  ^^' 
High  Court  of  Justice  (Act  of  1873,  sect.  16,  snb-s.  10), 
the  first  proviso  of  this  section  is  no  longer  needed. 

6.  Provided  also,  that  if  upon  application  to  a  judge  in  Referenoeby 
the  first  instance,  or  in  any  later  stage  of  the  proceedings,  J^se  to 
he  shall  think  the  matter  more  fit  for  the  decision  of  the  ^"'^ 
court,  it  shall  be  lawful  for  him  to  refer  the  matter  to  the 
court;  and  thereupon  the  court  shall  and  may  hear  and  dis- 
pose of  the  same  in  the  same  manner  as  if  the  proceedings 
had  originally  commenced  by  rule  of  court,  instead  of  the 
order  of  a  judge. 

6.  And  whereas  difficulties  sometimes  arise  in  the  exe-  Reitef  of 
cation  of  process  against  goods  and  chattels,  issued  hy  or  JJ^^aJI. 
under  the  authority  of  the  said  courts,  by  reason  of  claims  in  execauon 
made  to  such  goods  and  chattels  by  ussignees  of  bankrupts  ^  prooew. 
and  other  persons  not  being  the  parties  against  whom  such 
process  has  issued,  whereby  sheriffs  and  other  officers  are 
exposed  to  the  hazard  and  expense  of  actions ;  and  it  is 
reasonable  to  affi)rd  relief  and  protection  in  such  cases  to 
such  sheriffs  and  other  officers;  be  it  therefore  further 
enacted,  that  when  any  such  claim  shall  be  made  to  any 
goods  or  chattels  taken  or  intended  to  be  taken  in  execution 
under  any  such  process,  or  to  the  proceeds  or  value  thereof, 
it  shall  and  may  be  lawful  to  and  for  the  court  from  which 
snch  process  issued,  upon  application  of  such  sheriff  or  other 
officer  made  before  or  after  the  return  of  such  process,  and  as 
well  before  as  after  any  action  brought  against  such  sheriff 
or  other  officer,  to  call  before  them,  by  rule  of  court,  as  well 
the  party  issuing  such  process  as  the  party  making  such 
claim,  and  thereupon  to  exercise,  for  the  adjustment  of  such 
claims  and  the  relief  and  protection  of  the  sheriff  or  other 
officer,  all  or  any  of  the  powers  and  authorities  hereinbefore 
contained,  and  make  such  rules  and  decisions  as  shall  appear 
to  be  just,  according  to  the  circumstances  of  the  case ;  and 
the  costs  of  all  such  proceedings  shall  be  in  the  discretion 
of  the  court. 

By  1  &  2  Vict.  c.  45,  a  2,  it  was  made  lawful  for  a  single 
judge  of  one  of  the  superior  courts  of  common  law  "  to 
exercise  snch  powets  and  authorities"  for  relief  of  sheriffs 
as  may  be  exercised  by  the  courts  under  this  section,  the 
costs  of  the  proceedings  to  be  in  the  discretion  of  snch 

i'adge.    The  application  ordinarily  is  made  at  chambers, 
f  toe  matter  be  disposed  of  summarily  in  chambers  by 
consent  of   parties,  there   is  no   appeal  to  the  court, 
iShoHridae  ▼.  Young,  12  M.  &  W.  6.) 
The  principles  and  practice  under  this  section  are  gene-  BhcarliTf 
rally  similar  to  tnose  applicable  to  other  interpleader  ^'^^•'Plawto. 
proceedings,  except  that  an  interpleader  may  be  awarded 
to  a  sheriff,  although  no  action  has  been  commenced 
against  him  (^Itaao  t.  SpiUhwry,  10  Bing.  3);    and 
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M.7,8. 


Rules,  fre. 
made  In  pur- 
nutnce  of  act 
DMj  be 
entered  of 
reeord,  aad 
madeerl* 
deuoe. 


Coett. 


Wrlta. 
SherUb'fees. 


Uponanj 
application 
ander  1  Will. 
4,  c.  31,  and 
tbla  act,  the 
coart  to  exer* 

CiMfUCh 

poweraond 
make  such 
rules  aa  are 
given  by  or 
mentioned  in 
this  act. 


that  oottwnon  aeed  not  be  dcnwd  bf  aSdarit  (jBpni 
▼.  Woodhall,  4  Dowl.  351.)  Bot  the  sberiff  may  d^ 
entitle  himself  to  relief  bj  being  penonalljr  intensted 
(  Ostler  Y.  Bower t  4  DowL  606),  or  by  delay.  (TV'^"  '• 
Harding,  29  L.  J.,  Ch.  225;  Mytton  r.  Ytmng^  4  C  B. 
371.)  It  was  doubted  in  Tufton  r.  Harding,  wbetbcr 
the  "bill  of  interpleader"  lay  in  the  case  of  a  sbiedff,  and 
whether  he  was  not  confined  to  his  remedy,  by  this  statate. 
in  the  common  law  comts.  Hie  sheriff  is  rardy  allowed 
eoets  {JoneM  t.  Lewit,  S  M.  &  W.  364),  and  his  lif^  to 
poundage,  lees,  Itc,  beiag  dependent  oo  the  Talidtty  of 
tibe  sozBre,  abides  the  emit  of  the  claas.  (dark  t. 
Chetw^de,  4  I>owL  636.) 

7.  All  rules,  orders,  matters,  and  decisicmfl  to  be  made 
and  done  in  parsuance  of  this  act,  except  only  the  affidaTiti 
to  be  filed,  may,  together  irith  thie  declaratioii  in  the  caa?e 
(if  any),  be  entered  of  reoord,  with  a  note  in  the  margin 
expressing  the  tme  date  of  such  entry,  to  the  end  that  the 
aame  may  be  evidence  ia  fatmre  times,  if  required,  and  to 
secure  and  enforce  the  payment  of  eoata  directed  bj  any 
such  rule  or  order;  and  every  such  rule  or  order  so  entered 
shall  hATe  the  force  and  effect  of  a  judgment,  exeept  only 
•8  to  becoming  a  charge  on  any  lands,  tenements  or  here- 
ditamento ;  and  in  case  any  costs  shall  not  be  paid  within 
fifteen  days  after  notice  of  the  taxation  and  amount  thereof 
given  to  the  party  ordered  to  pay  the  same,  hia  agent  or 
Attorney,  execution  may  issue  for  the  aame  by  fieri  ^ias 
or  capias  ad  satisfaciendum,  adapted  to  the  ease,  together 
with  the  costs  of  such  entry,  and  of  the  execution  if  by  fieri 
facias ;  and  such  writ  and  writs  may  bear  teste  on  the  day 
of  isauing  the  same,  whether  in  term  or  vacation ;  and  the 
aherrff*  or  other  officer  executing  any  such  writ  ^all  be 
entitled  to  the  same  fees,  and  no  more,  as  upon  any  similar 
writ  grounded  upon  a  judgment  of  the  court 

As  the  "true  date**  of  the  entry  is  to  be  expressed,  the  court 
has  no  power  to  give  effect  to  a  judgment  prerioo^lT  to 
the  tme  time  at  which  it  was  entered.  (^LmwiHrtk  r. 
BarHngt&n,  2  Bing.  N.  C.  149.) 

8.  And  whereas  by  a  certain  act  made  and  passed  in  the 
last  session  of  parliament,  intituled  "  An  Act  to  improve  tlie 
proceedings  in  Prohibition  and  on  Writs  of  Mandamus,"  it 
was  among  other  things  enacted,  that  it  should  be  lawful 
for  the  court  to  which  application  may  be  made  for  any 
such  writ  of  mandamus  as  is  therein  in  that  behalf  men- 
tioned to  make  rules  and  orders  calling  not  only  upon  the 
person  to  whom  such  writ  may  be  required  to  issue,  bat 
also  all  and  every  other  person  having  or  claiming  any 
right  or  interest  in  or  to  Uie  matter  of  such  writ,  to  show 
cause  against  the  issuing  of  such  writ  and  payment  of  the 
costs  of  the  application,  and  upon  the  appearance  of  such 
other  person  m  compliance  with  such  rules,  or  in  default 
of  appearance  after  service  thereof,  to  exercise  all  such 
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powers  and  authorities,  and  make  all  traeh  roles  Md  orders  ineorpitraud 
applicable  to  the  case,  as  were  or  might  be  mentioned  by     nH^jSui^. 
or  in  any  act  passed  or  to  be  passed  daring  that  present  pteaderAOi, 
session  of  parliament:  And  whereas  no  such  act  was  passed  ■'^-^— 
during  the  then  present  session  of  parliament:  Be  it  there- 
fore enacted,  that  opon  any  soeh  application  as  in  the  said 
act  and  hereinbefore  mentioned,  it  shall  be  lawM  for  tiie 
court  to  exercise  all  such  powers  and  authorities,  and  make 
all  such  mies  and  orders  applicable  to  the  ease,  as  are  given 
or  mentioned  by  or  in  the  present  act. 


23  &  24  Vict.  c.  126,  to.  12-^18. 

(The  Common  Law  Procedure  Act,  1860.) 

An  A£t  for  the  further  Amendment  of  the  ProcesSj 
Practice  ana  Mode  of  Pleading  in  and  enlarg- 
ing the  Jurisdiction  of  the  Superior  Courts  of 
Comnum  Law  at  Westminster, 

[29th  Auguit)  I860.] 

[Incorporated  by  Ord.  I.,  Rule  2,  p.  122.] 

IS.  Where  an  action  has  been  commenced  in  respect  of  interpleader 
a  common  law  claim  fer  the  recovery  of  money  or  goods,  ™*^JJS  ^j. 
or  where  goods  or  chattels  have  been  taken  or  are  intende(f  Songh  mies 
to  be  taken  in  execution  under  process,  issued  from  any  one  have  not  a 
of  the  superior  courts,  or  from  the  Court  of  Common  Fleas  ^inf** 
at  Lancaster  or  the  Court  of  Pleas  at  Durham,  and  the 
defendant  in  such  action  has  applied  for  relief  under  the 
provisions  of  **!  A  2  Will.  4,  c.  68,"  it  shall  be  lawful  for 
the  court  or  a  judge  to  whom  such  applyeation  is  made  to 
exercise  all  the  powers  and  authorities  given  them  by  this 
act  "and  1  &  2  Will  4,  c.  58,"  thongh  the  titles  of  the 
claimants  to  the  money,  goods  or  chattels  in  question,  or 
to  the  proceeds  or  value  thereof,  have  not  a  common  origin, 
but  are  adverse  to  and  independent  of  one  another. 

For  the  application  of  this  seetios,  which  rescinded  the  rale 
which  had  obtained  in  the  common  law  courts  in  imitation 
of  the  Chancery  practice,  see  MeyneU  ▼.  At^elt^  82  L.  J., 
Q.  B.  14. 

13.  When  goods  or  chattels  have  been  seised  in  exe-  Coartmay 
cution  by  a  sheriff  or  other  officer  under  process  of  the  JJ^^iJfiS' 
above-mentioned  courts,  and  some  third  person  chiims  to  inezMutnon. 
be  entitled  under  a  bUl  of  sale  or  otherwise  to  sueh  goods 
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Interpleader   or  chattels  by  way  of  security  for  a  debt,  tbe  court  or  a 

^YicLf. fil*  i^'^^  ™*y  order  a  sale  of  the  whole  or  part  thereof  upon 

M.  12—18.*    such  terms   as   to  payment  of  the  whole  or  part  of  the 

secured  debt  or  otherwise   as  they  or  he  shall  think  fit, 

and  may  direct  the  application  of  the  proceeds  of  such 
sale  in  such  manner  and  upon  such  terms  as  to  such  court 
or  judge  may  seem  just 


Sammary 
dispoMdof 
trifling 
cUdmt. 


Special 


Procwdlnga 
on  fpecUl 


Appeal  on 
f pedal  eaae. 


Jndgnieiity 
when  final. 


Rolcfl,  Ac  in 
interpleader 


14.  Upon  the  hearing  of  any  rule  or  order  calling  upon 
persons  to  appear  and  state  the  nature  and  particatsn 
of  their  claims,  it  shall  be  lawful  for  the  court  or  judge, 
wherever,  from  the  smallness  of  the  amount  in  dispute  or 
of  the  value  of  the  goods  seized,  it  shall  appear  to  them  or 
him  desirable  and  right  so  to  do,  at  the  request  of  either 
party,  to  dispose  of  the  merits  of  the  respective  claims  of 
such  parties,  and  to  determine  the  same  in  a  snmmaiy 
manner,  upon  such  terms  as  they  or  he  shall  think  fit  to 
impose,  and  to  make  ^ch  other  rules  and  orders  therein 
as  to  costs  and  all  other  matters  as  may  be  just. 

See  note  to  Ord.  I.,  Rule  2,  p.  122,  ante, 

15.  In  all  cases  of  interpleader  proceedings,  where  the 
question  is  one  of  law  and  the  facts  are  not  in  dispute, 
the  judge  shall  be  at  liberty,  at  his  discretion,  to  decide 
the  question  without  directing  an  action  or  issue,  and,  if 
he  shall  think  it  desirable,  to  order  that  a  special  case  be 
stated  for  the  opinion  of  the  court 

16.  The  proceedings  upon  such  case  shall,  as  nearly 
as  may  be,  be  the  same  as  upon  a  special  case  stated  under 
"  The  Common  Law  Procedure  Act,  1852;"  and  error  may 
be  brought  upon  a  judgment  upon  such  case ;  and  the  pro- 
visions of  *^  The  Common  Law  Procedure  Act,  1854,"  as  to 
brining  error  upon  a  special  case,  shall  apply  to  the  pro- 
ceedings in  error  upon  a  special  case  under  this  act. 

Sects.  46—48  of  the  C.  L.  P.  Act,  1852,  and  sect  32  of  the 
C.  L.  P.  Act,  1854,  are  the  sections  referred  to,  but  the 

rdal  case  of  the  former  act  will  now  be  superseded  bj 
t  of  Orfl.  LXXXIV.,  and  proceedings  in  error  are 
abolished  by  Ord.  LVIII.,  Rule  1.  In  lien  of  proceed- 
ings in  error  an  appeal  will  lie  to  the  Court  of  Appeal, 
under  sect.  19  of  the  Act  of  1873,  and  Ord.  LYlU.  of 
the  Act  of  1875. 

17.  The  judgment  in  any  such  action  or  issue  as  may  be 
directed  by  the  court  or  judge  in  any  interpleader  proceed- 
ings, and  the  decision  of  the  court  or  judge  in  a  summary 
manner,  shall  be  final  and  conclusive  against  the  parties 
and  all  persons  claiming  by,  from,  or  under  them. 

This  section  is  identical  with  1  &  2  WilL  4,  c  58,  a  1 
(See  note  to  that  section,  p.  464.) 

18.  All  rules,  orders,  matters  and  decisions  to  be  made 
and  done  in  interpleader  proceedings  under  this  act  (ex> 
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eepting  only  any  affidavits)  may,  together  with  the  declara-   Ineorpofxoed 
tion  in  the  cause,  if  any,  be  entered  of  record,  with  a  note     tvE/JSt- 
in  the  margin  expressmg  the  true  date  of  such  entry,  to  pleader  acu, 
the  end  that  the  same  may  be  evidence  in  future  times,  if  "JZZ^jZT" 
required,  and  to  secure  and  enforce  the  payment  of  costs  Siay  be 
directed  by  any  such  rule  or  order;  and  every  such  rule  or  entered  of 
order  so  entered  shall  have  the  force  and  effect  of  a  judg-  JJSe^evi? 
ment  in  the  superior  courts  of  conmion  law.  denoe. 

This  section  is  substantially  identical  with  the  former  part 
of  1  &  2  Will.  4,  c  58  (^ante). 
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ni. 

SUMMABT  PbOCEDUBE  ON  BiLLS  OF  EXCHAKOE. 

[18  &  19  Vicr.  c.  67.] 

An  Act  to  facUitate  the  Remedies  on  Bills  of  Ex- 
change and  Promissory  Notes  by  the  I^Tvention 
of  frivolous  or  fictitious  Defences  to  Aetioiu 
thereon.  [23rd  Julj,  1865.] 

(Incorporated  bj  Ord.  K.,  Rale  6,  p.  124.) 

Whereas  bon&  fide  holders  of  dishonoured  bills  of  ex- 
change and  promissoiy  notes  are  often  nnjostlv  delajed 
and  put  to  nnnecessaiy  expense  in  recovering  the  amount 
thereof  by  reason  of  frivolous  or  fictitious  defences  to 
actions  thereon,  and  it  is  expedient  that  greater  fscilities 
than  now  exist  should  be  given  for  the  recovery  of  money 
due  on  such  bills  and  notes :  Be  it  enacted  by  &e  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  authority  of  the 
same,  as  follows : 

AU  actfcMH         1.  From  and  after  the  twenty-fourth  day  of  October,  one 

cxSuocl  ftc  thousand  eight  hundred  and  fifty-five,  all  actions  upon  bills 

maj  be  bj      of  exchange  or  promissoiy  notes  commenced  within  six 

irritof  sam-    mouths  aJ&T  the  same  shall  have  become  due  and  payable 

In^edaieA.  ^^Y  be  by  writ  of  summons  in  the  special  form  contained 

in  Schedule  A.  to  this  act  annexed,  and  indorsed  as  therein 

Plaintiff,  on     mentioned ;  and  it  shall  be  lawful  for  the  plaintiff,  on  filing 

daTitrf""       *°  affidavit  of  personal  service  of  such  writ  within  the 

Bonai  serrioe,  jurisdiction  of  the  court,  or  an  order  for  leave  to  proceed, 

maj  at  onoe    as  provided  by  the  Common  Law  Procedure  Act,  1852,  and 

ludgmratas    &  ^^PY  ^^  the  writ  of  Summons  and  the  indorsements 

fonn  in  thereon,  in  case  the  defendant  shall  not  have  obtained 

Schedule  B.     jgave  to  appear  and  have  appeared  to  such  writ  according 

to  the  exigency  thereof,  at  once  to  sign  final  judgment  in 

the  form  contamed  in  Schedule  B.  to  this  act  annexed  (on 

which  judgment  no  proceeding  in  error  shall  lie)  for  any 

sum  not  exceeding  the  sum  indorsed  on  the  writ,  together 

with  interest,  at  the  rate  specified  (if  any),  to  the  date  of 

the  judgment,  and  a  sum  for  costs  to  be  fixed  by  the  masters 

of  the  superior  courts  or  any  three  of  them,  subject  to  the 

approval  of  the  judges  thereof  or  any  eight  of  them  (of 
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wbom  the  Lord  Chief  JnstieeB  and  the  Lord  Chief  Baron  /MorporotNi 
shall  be  three),  xrnless  the  plaintiff  claim  more  than  snch    ^au^^Ex- 
fixed  sam,  in  which  case  the  costs  shall  be  taxed  in  the    changt  ah. 
ordinary  way,  and  the  plaintiff  may  upon  snch  judgment 
iflsue  execution  forthwith. 

"By  Ord.  IL,  Rale  6  (p.  124,  anU\  the  procedure  under  this 
act  is  to  continae  to  be  used  with  reference  to  actions 
upon  bills  of  exchange  and  promissorj  notes  commenced 
within  six  months  aner  due. 

The  "  order  for  Iea?e  to  proceed,  as  proTided  by  the  Com- 
mon Xaw  Procedure  Act,  1862,"  is  reenlated  by  sect.  17 
of  that  act^  which  enacts,  **  that  it  shaU  be  lawful  to  the 
plaintiff  to  apply  from  time  to  time  on  affidavit  to  the 
court  out  of  which  the  writ  of  iummons  issued,  or  to  a 
judge,  and  in  case  it  shall  appear  to  snch  court  or  judge 
that  reasonable  efforts  have  been  made  to  effect  personal 
aenrice,  and  either  that  the  writ  has  come  to  the  know- 
ledge qI  the  defendant,  or  that  he  wilfully  evades  service 
of  the  same,  and  has  not  i^peared  thereto,  it  shall  be 
lawful  for  such  court  or  judge  to  order  that  the  plaintiff 
be  at  liberty  to  proceed  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  ss  to  a  court  or  judge 
may  seem  nt."  Ord.  IX.,  Rule  2,  provides  powers  for 
ordering  **  substituted  service,"  which,  however,  will  not 
iq>ply  to  the  writ  issued  under  this  act,  when  it  is  pro- 
posed to  sign  judgment  by  default,  and  an  order  for  leave 
to  proceed  unider  the  section  of  tiie  C.  L.  P.  Act,  1852, 
must  be  obtained.  (Pollock  v.  Campbell,  L.  B.,  1  £x.  D. 
50,  and  p.  136,  ante.) 

The  following  sums  for  costs  were,  on  2nd  November,  1855, 

fixed  by  the  masters,  with  the  approval  of  the  judges : — 

Above  201.^  £   «.  d. 

Agency  on  oountrycaseBi  including  mileage    4    0    0 

Towncases 8    8    0 

Under  20^.— 
Agency  on  country  cases  including  mileage    3    2    0 
Towncases 2  14    0 

A  cheque  on  a  banker  is  within  the  words  "  bill  of  ex- 
change." (JSyre  v.  Waller,  5  H.  &  N.  813 ;  29  L.  J., 
Ex.  246.)  Where  the  note  is  payable  on  demand,  the  six 
months  run  from  the  date  (^Malthy  v.  Murrells,  5  H.  &  N. 
818;  29  L.  J.,  Ex.  877),  and  the  defendant  by  acqui- 
escence may  preclude  himself  from  objecting  that  the  six 
months  have  elapsed.  The  writ  may  be  amended  so  as 
to  be  an  ordinary  writ  (^Leigh  v.  Baker,  2  C.  B.,  N.  8. 
867;  26  L.  J.,  C.  P.  220.)  The  summary  procedure  under 
the  act  does  not  lie  against  persons  who  are  not  actual 
parties  to  the  instrument,  but  who  have  become  liable 
thereon  by  representation  OTimarriage  {Ih,;  Marriage  v. 
Skiggs,  28  L.  J.,  Ch.  433) ;  but  it  seems  to  be  quite  im- 
material whether  the  holder  is  entitled  in  a  representative 
character  or  otherwise.  (Day's  C  L.  P.  Act,  ed.  4,  p.  882.) 

By  19  &  20  Vict  c  108,  s.  4,  the  provisions  of  the  County 
Courts  Acts  as  to  sums  recovered  under  20^.  anply  to 
sums  secured  by  bills  and  notes,  notwithstanding  tnis  act, 
so  that  the  scale  of  costs  above  given  for  sums  under  20/. 
is  obsolete. 
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2.  A  judge  of  any  of  the  Bud  courts  shall,  upon  applica- 
tion within  the  period  of  twelve  days  from  such  service, 
give  leave  to  appear  to  such  writ,  and  to  defend  the  action, 
on  the  defendimt  paying  into  court  the  sam  indorsed  on 
the  writ,  or  npon  affidavits  satisfactory  to  the  judge,  which 
disclose  a  legal  or  equitable  defence,  or  such  facts  as  would 
make  it  incumbent  on  the  holder  to  prove  consideratioD, 
or  such  other  facts  as  the  judge  may  deem  sufficient  to 
support  the  application,  and  on  such  tenns  as  to  securitj 
or  otherwise  as  to  the  judge  may  seem  fit. 

The  application  for  leave  to  appm  is  made  ex  parte,  and 
the  plaintiff  most  apply  to  rescind  it ;  but  if  there  is  a 
conflict  of  evidence  upon  the  affidavits  the  court  will  not 
set  aside  the  order.  {IVebimt  v.  SUvens,  30  lb  J.,  Ex.  1.) 
The  defendant  need  not  produce  an  affidavit  of  merits ; 
it  is  enough  if  his  affidavit  disclose  any  defence,  whether 
legal  or  equitable.  (Casella  v.  Dartim,  L.  R.,  8  C  P. 
100 ;  42  L.  J.,  C.  P.  58.)  An  appeal  lies  to  the  eomt 
from  the  Judge  at  chambers.  {MtUtluwi  v.  Manlamdj 
27  L.  J.,  Ex.  148.)  The  defence  at  the  trial  is  not  con- 
fined  to  the  defence  suggested  in  the  affidavit.  {Saml  ?. 
Jonei^  28  L.  J.,  Q.  B.  87.)  Money  paid  into  court  forms 
no  part  of  the  debtor's  estate,  so  as  to  pass  to  his  trustee 
in  bankruptcy.  (^Tate,  Ex  partem  Keyftortk^  In  re,  L.  R., 
9  Ch.  879  ;  43  L.  J.,  Bank.  102 ;  30  L.  T.  620.) 

It  is  enacted  by  sect  87  of  the  C.  L.  P.  Act,  1854,  (incor- 
porated with  this  act  by  sect  7,  if^ra)  as  follows  :— 
"  In  case  of  any  action  founded  upon  a  bill  of  exchange 
or  other  negotiable  instrument,  it  shall  be  lawful  for  the 
court  or  a  judge  to  order  that  the  loss  of  such  instrument 
shall  not  be  set  up,  proTided  an  indemnity  is  given,  to 
the  satisfaction  of  the  court  or  a  judge,  or  a  master, 
against  the  claims  of  any  other  person  on  such  negotiable 
instrument.''  The  indemnity  must  be  offered  before 
action,  otherwise  the  plaintiff  may  be  ordered  to  pay 
costs  up  to  the  giving  of  the  indemnl^.  iJRnff  v.  ^m- 
merman,  L.  R.,  6  C.  P.  466;  40  L.  J.,  C.  P.  278;  24  L.  T. 
623;  19  W.  R.  1009.) 

8,  After  judgment,  the  court  or  a  judge  may,  under 
special  circumstances,  set  aside  the  judgment,  and,  if 
necessary,  stay  or  set  aside  execution^  and  may  give  leave 
to  appear  to  tne  writ,  and  to  defend  the  action,  if  it  shall 
appear  to  be  reasonable  to  the  court  or  judge  so  to  do,  and 
on  such  terms  as  to  the  court  or  judge  may  seem  just 

See  Leigh  ▼.  Baker,  2  C.  B.,  N.  S.  367;  Oake  v.  Moorcnfi, 
L.  R,  5  Q.  B.  76;  10  B.  &  S.  848. 
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4.  In  any  proceedings  under  this  act  it  shall  be  com- 
petent to  the  court  or  a  judge  to  order  the  bill  or  note 
sought  to  be  proceeded  upon  to  be  forthwith  deposited 
with  an  officer  of  the  court,  and  further  to  order  that  all 
proceedings  shall  be  stayed  until  the  plaintiff  shall  have 
given  security  for  the  costs  thereo£ 
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5.  The  holder  of  eveiy  dishonoured  bill  of  exchange  or  ineorpanutd 
promissory  note  shall  have  the  same  remedies  for  the  b^^^x- 
recovery  of  the  expenses  incurred  in  noting  the  same  for    change  Act. 

non-acceptance  or  non-payment,  or  otherwise,  by  reason  of  

such  dishonour,  as  he  has  under  this  act  for  the  recovery  ^e"iSooveiT 
of  the  amount  of  such  bill  or  note.  of  expentei 

Notarial  expenses  are  generally  in  the  nature  of  unliquidated  non^u»ept- 
damages  (^Rogert  v.  Hunt,,  10  Ex.  474);  but  Beg.  Gen.,  anoe  of  dls- 
1855  (see  Sched.),  allows  the  amount  to  be  endorsed  on  bonoared  bill, 
writ,  and  they  are  recoverable  by  judgment  under  this 
act  as  if  they  were  liquidated. 

6,  The  holder  of  any  bill  of  exchange  or  promissory  Holder  of 
note  may,  if  he  think  fit,  issue  one  writ  of  summons,  accord-  ^™e^ly 
ing  to  this  act,  against  all  or  any  number  of  the  parties  to  luue  one 
such  bill  or  note,  and  such  writ  of  summons  shall  be  the  ?J2™?'**,i 
commencement  of  an  action  or  actions  against  the  parties  ^^  Jf  tbe 
therein  named  respectively,  and  all  subsequent  proceedings  parties  to 
against  such  respective  parties  shall  be  in  like  manner,  so  ^^  ^^* 
far  aa  may  be,  as  if  separate  writs  of  summons  had  been 

issued. 

See  Ord.  XVI.,  Rule  5.  Defendants  may  now  be  joined 
where  their  liability  is  in  the  altematiTe.  (Ord.  ^YL, 
Rule  3,  p.  154.) 

7,  The  provisions  of  the  Common  Law  Procedure  Act,  Common  Law 
1852,  and  the  Common  Law  Procedure  Act,  1854,  and  all  ^STST 
rules  made  under  or  by  virtue  of  either  of  the  said  acts,  mies  inoorpo- 
shall,  so  far  as  the  same  are  or  may  be  made  applicable,  ^^  ^*^ 
extend  and  apply  to  all  proceedings  to  be  had  or  taken        ^ 
under  this  act. 

It  would  seem  that  if  there  is  any  conflict  between  the 
Procedure  Acts  and  the  Judicature  Acts,  the  Procedure 
Acts  will  govern  writs  issued  under  this  act,  as  being  by 
this  section  made  part  of  the  "  procedure  under  the  Bills 
of  Exchange  Act,"  which,  by  Old.  II.,  Rule  6,  is  "  to  con- 
tinue to  be  used."    It  must  be  borne  in  mind,  however,  After  leave  to 
that  if  leaye  to  appear  be  given  to  the  defendant,  the  sabse-  Bppeer,  pro- 
qnent  proceedings  will  be  under  the  Judicature  Act,  not  SSer  ja«- 
tne  Common  Law  Procedure  Acts,  as  proceedings  sabse-  catiue  Acta, 
qnent  to  that  step  are  not  **  had  or  taken  under  this  act," 
but  according  to  the  ordinary  procedure  of  the  court,  i 
Under  sect.  222  of  the  Common  Law  Procednre  Act,  1852, 
a  summary  writ  may  be  turned  into  an  ordinary  writ  by 
amendment     {Leigh  v.  Baker,  2  C.  B.,  N.  S.  867; 
26  L.  J.,  C.  P.  220.) 

8.  The  provisions  of  this  act  shall  apply,  as  near  as  Act  to  apply 
may  be,  to  the  Court  of  Common  Pleas  at  Lancaster  and  ^^Jj  ®' 
the  Court  of  Pleas  at  Durham,  and  the  judges  of  such  pieas,Lan- 
courts,  being  judges  of  one  of  the  superior  courts  of  com-  Jf^JSLIir** 
mon  law  at  Westminster,  shall  have  power  to  frame  all  '  ""*^ 
rules  and  process  necessary  thereto. 

The  jurisdiction  of  the  Courts  of  Common  Pleas  at  Lancaster 
and  at  Durham  is  vested  by  sect.  16  of  the  Judicature  Act 
in  the  High  Coort  of  Justice. 


Dorluun. 
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9.  It  shall  be  lawful  for  her  Majestj  from  time  to 
time,  by  an  order  in  council,  to  direct  that  all  or  any  part 
of  the  provisions  of  this  act  shall  i^f^Iy  to  all  or  any  court 
or  courts  of  record  in  England  and  Wales,  and  within  one 
month  after  such  order  shall  have  been  made  and  pnbliibed 
in  the  **  London  Gazette  "  such  provisions  shall  extend  and 
apply  in  manner  directed  by  such  order,  and  any  each 
oraer  may  be,  in  like  manner,  from  time  to  time  altered 
and  annulled  ;  and  in  and  by  any  such  order  her  Majesty 
may  direct  by  whom  any  powers  or  duties  incident  to  the 
provisions  applied  under  this  act  shall  and  may  be  exer- 
cised with  respect  to  matters  in  such  court  or  courts,  sad 
may  make  any  orders  or  regulations  which  may  be  deemed 
requisite  for  carrying  into  operation  in  such  court  or 
courts  the  provisions  so  applieo. 

The  act  has  been  applied  to  the  county  courts,  and  Coantf 
Court  Rules  188—192  regulate  proceedings  under  it 


10.  Nothing  in  this  act  shall  extend  to  Ireland  sod 
Scotland. 

11.  In  citing  this  act  in  any  instrument,  document,  or 
proceeding,  it  shall  be  sufficient  to  use  the  expression 
'*The  Summarv  Procedure  on  Bills  of  Exchange  Aet, 
1855." 


SCHEDULES  referred  to  in  the  foregoing  Act 

A. 

Victoria,  by  the  grace  of  God,  &c. 

To  C.  D.,  of  ,  in  the  county  of  .    We 

warn  you,  that  unless  within  twelve  days  after  the  serrice 
of  this  writ  on  you,  inclusive  of  the  aay  of  such  service, 
you  obtain  leave  from  one  of  the  judges  of  her  MoQtdifi 
High  Court  of  Justice  to  ^)pear,  and  do  within  that  time 
appear,  in  our  High  Court  of  Justice  in  an  action  at  the 
suit  of  A.  B.,  the  said  A.  b.  may  proceed  to  judgment 
and  execution. 

Witness,  de. 

Memorandum  to  he  tubserihed  on  the  wriL 

K.B. — This  writ  is  to  be  served  within  six  calendar 
months  from  the  date  hereof,  or  if  renewed,  from  the  date 
of  such  renewal,  including  the  day  of  such  date,  and  not 
afterwards. 


Indorsement  to  he  made  on  the  unit  before  service  thereof » 

This  writ  was  issued  by  E.  F.,  of  ,  solicitor  for 

the  plaintiff.     Or,  This  writ  was  issued  in  person  bj 
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A.  B.,  who  resides  at  [mention  the  city^  town,  or  parish,  ina>rporat$d 
and  aUo  the  name  of  the  hamlet,  street,  and  number  of  the  ^^^^^^Jf^^. 
house  of  the  plaintiff^ s  residence'] .  change  Act. 

Indorsement 

The  plaintiff  claims  [  pounds,  principal  and 

interest],  or  pounds,  balance  of  principal  and 

interest  due  to  him  as  the  payee  [or  indorsee!  of  a  bill  of 
excbange  or  promissory  note,  of  which  the  following  is  a 
copy  :— 

[Here  copy  hill  of  exchange  or  promissory  note,  and  all 
indorsements  upon  it.] 

And  also  shillings  for  noting  [if  noting  has  been 

paid],  and  £  for  costs.^      And  if  the  amount 

thereof  be  paid  to  the   plaintiff  or  his  solicitor  within 
days  from  the  service  hereof,  further  proceedings 
will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain  leave 
from  one  of  the  judges  of  the  court  within  twelve  days 
after  having  been  served  with  this  writ,  inclusive  of  the 
day  of  such  service,  to  appear  thereto,  and  do  notf  within 
such  time  cause  an  appearance  to  be  entered  for  him  in 
the  court  out  of  which  this  writ  issues,  the  plaintiff  will  be 
at  liberty  at  any  time  after  the  expiration  of  such  twelve 
days  to  sign  final  judgment  for  any  sum  not  exceeding 
the  sum  above  claimed,  and  the  sum  of  pounds 

for  costs,  and  issue  execution  for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at 
the  Judges*  Chambers,  Serjeants*  Inn,  London,^  supported 
by  affidavit  showing  that  there  is  a  defence  to  the  action 
on  the  merits,  or  that  it  is  reasonable  that  the  defendant 
should  be  allowed  to  appear  in  the  action. 

Indorsement  to  be  made  on  the  writ  after  service  thereof. § 

This  vrrit  was  served  by  X.  Y.  on  L.  M.  (the  defendant 
the  defendants),  on  Monday,  the 
day  of  ,  18    . 

By  X.  Y. 


•  Added  b7  Beg.  Oen.,  Nor.  26, 18£ff. 

t  Ibid. 

t  LeaTe  may  aiao  be  obtelned  In  A  district  reglitTy,  when  the  writ  iBSoee 
oot  of  It.    (Oger  r.  Bradmun^  L.  R.,  1  C.  P.  D.  884,  and  p.  143,  ante. 

9  The  Oeneiral  Rale  made  Kor.  26,  IS&fi,  ordered  **no  other  claim  than  a 
claim  on  a  bill  of  exchange  or  promlBSorj  note  to  be  Included  in  writs  under 
this  act."  The  General  Role  of  Hll.  T.  1858,  allows  a  count  on  the  considera- 
tion of  the  bill  to  be  added.  Where,  therefore,  leare  to  appear  is  obtained, 
the  plalntUTs  statement  of  claim  roust  only  be  for  the  sum  due  on  the  bill  or 
ooti^  where  claimed,  in  respect  of  the  blU  or  its  consideration. 
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BillMof  Ex- 
ekattfft  Art. 


B. 

In  til e  High  Court  of  Justice, 

On  the  day  of  in  the  year  of  our 

Lord  18         [.f^y  of  tiffning  judgment], 
England  (to  wit).     A.  B.,  in  his  own  person  [or  by 
his  solicitor]  sued  out  a  writ  against  C.  D.,  indorsed  u 
follows  :— 

[Here  copy  indorsement  of  plaintiff's  claim.] 

and  the  said  C.  D.  has  not  appeared : 

Therefore  it  is  considered  that  the  said  A.  B.  reeorer 
against  the  said  C.  D.  pounds,  together  with 

pounds  for  costs  of  suit 
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IV. 

Pasties  in  Administration  and  Tbuot 

Actions. 

[15  &  16  Vict.  c.  86,  s.  42.] 

An  Act  to  amend  the  Practice  and  Course  of  Pro^ 
ceeding  in  the  High  Court  of  Chancery, 

[Ist  July,  1852.] 

(Incorporated  by  Ord.  XVI.,  Rule  11,  p.  157,) 

42.  It  shall  not  be  competent  to  any  defeDdant  in  any  Defendant 
suit  in  the  said  court  to  take  any  objection  for  want  of  °<**  ^  o\i\9^ 
parties  to  such  suit,  in  any  case  to  which  the  rules  here-  {^S^UMin^anr 
mafter  set  forth  extend ;  and  such  rules  shall  be  deemed  cam  within 
and  taken  as  part  of  the  law  and  practice  of  the  said  court,  Ictltorur*" 
and  anj  law  or  practice  of  the  said  court  inconsistent 
therewith  shall  be  and  is  hereby  abrogated  and  annulled. 

Rule  1.  Any  residuary  legatee,  or  next  of  kin,  may,  Beeidaair 
without  serving  the  remaining  residuary  legatees  or  next  ^^k*'**- 
of  kin,  have  a  decree  for  tlie  administration  of  the  personal 
estate  of  a  deceased  person. 

Rule  2.  Any  legatee  interested  in  a  legacy  charged  T^egacj 
upon  real  estate,  and  any  person  interested  in  the  pro-  JJjJfJJitel 
ceeds  of  real  estate  directed  to  be  sold  may,  without 
serving  any  other  legatee  or  person  interested  in  the  pro- 
ceeds of  the  estate,  have  a  decree  for  the  administration  of 
the  estate  of  a  deceased  person. 

Rule  3.  Any  residuary  devisee  or  heir  may,  without  Reeidoaiy 
serving  any  co-residuary  legatee  or  co-heir,  have  the  like  ^^*«««' 
decree. 

Rule  4.  Any  one  of  several  cestuis  que  trust  under  any  inutacUon. 
deed  or  instrument  may,  without  serving  any  other  of  such 
cestuis  que  trust,  have  a  decree  for  the  execution  of  the 
trusts  of  the  deed  or  instrument. 

Rule  5.  In  all  cases  of  suits  for  the  protection  of  pro-  Waete. 
perty  pending  litigation,  and  in  all  cases  in  the  nature  of 
waste,  one  person  may  sue  on  behalf  of  himself  aud  of  all 
persons  having  the  same  interest. 

Rule  6.  Any  executor,  administrator,  or  trustee,  may  Adminiiitm- 
obtain  a  decree  against  any  one  legatee,  next  of  kin,  or  **<>"  •cOon. 
cestui  que  trust,  for  the  administration  of  the  estate,  or  the 
execution  of  the  trusts. 
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16  A 16  rw. 

c.  86,  t.  43. 

AddiUooal 
partleib 


Notice  to 
neoe— try 
purtlM. 


Trastees  to 

represent 

benefldArlei. 


Rule  7.  In  all  the  above  cases  the  court,  if  it  shall  see 
fit,  may  require  any  other  person  or  persons  to  be  made  a 
party  to  the  suit,  and  may,  if  it  shall  see  fit,  give  the  con- 
duct of  the  suit  to  such  person  as  it  may  deem  proper,  and 
may  make  such  order  in  any  particular  case  as  it  may 
deem  just,  for  placing  the  defendant  on  the  record  on  the 
same  footing,  with  regard  to  costs,  as  other  parties  having  a 
common  interest  with  him  in  the  matters  in  question. 

Rule  8.  In  all  the  above  cases  the  persons  who,  accord- 
ing to  the  present  practice  of  the  court,  would  be  neceasazy 
parties  to  Uie  snit,  shall  be  served  with  notice  of  the  de- 
cree, and  after  such  notice  they  shall  be  bound  by  the 
proceedings  in  the  same  manner  as  if  they  had  been 
originally  made  parties  to  the  suit,  and  they  may  by  an 
order  of  course,  nave  liberty  to  attend  the  proceedings 
under  the  decree,  and  the  party  so*  served  may  withm 
such  time  as  shall  in  that  behalf  be  prescribed  by  the 
general  order  of  the  Lord  Chancellor,  apply  to  the  court 
to  vA^  to  the  decree. 

Rule  9.  In  all  suits  coBeeming  real  or  personal  estate 
which  is  vested  in  trustees  under  a  will,  settlement,  or 
otherwise,  such  trustees  shall  represent  the  persons  bene- 
ficially interested  under  the  trust,  in  the  same  manner  and 
to  the  same  extent  as  the  executors  or  administrators  in 
suits  concerning  personal  estate  represent  the  persons 
beneficially  interested  in  such  personal  estate  ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  persons  bene- 
ficially interested  under  the  trusts  parties  to  the  suit ;  but 
the  court  may,  upon  consideration  of  the  matter  on  the 
hearing  if  it  shall  so  think  fit,  order  such  persons  or  any 
of  them  to  be  made  parties. 


The  nth  Rale  of  the  16th  Order  of  the  Jodicalan  Aet». 
1876,  provides^  that  "sahject  to  the  provisioBs  of  tiie  act 
and  these  rules,  the  provisions  as  to  puties,  contained  in 
sect.  42  of  15  &  16  Vict.  c.  86,  shall  be  in  force  as  to 
actions  in  the  High  Court  of  Justice."  The  section, 
althoueh  taken  out  of  a  Chancery  Procedure  Act*  is^ 
according  to  the  general  scheme  of  the  Judicature  Acti, 
applied  to  the  whole  court;  but  all  the  nine  mtes  which 
it  lays  flown,  except  the  6th  and  9th,  concern  bnsinea 
assigned  by  sect.  Si  of  the  Jmdicatnre  Act,  1873,  to  die 
ChanceiT  DlTision.  The  section  is  made  subject  to  tilt 
Rules  of  the  Judicature  Act,  1878,  and  Rule  7  of  lie 
16th  Order  deals  with  some  portion,  ot  the  same  subject 
as  this  section. 
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V. 

Chabging  of  Stock  and  Distbingas. 

[1  &  2  Vict,  g,  110,  S8.  14, 15.] 

An  Act  for  abolishing  Arrest  on  mesne  Process  in 
CitniAcHons,  except  in  certain  cases  J^or  extending 
the  Remedy  of  Creditors  against  the  Property  of 
Debtors^  ana  for  amending  the  Laws  for  the 
Relief  of  Insolvent  Debtors  in  England. 

[10th  Augost,  1838.] 

(Incorporated  by  Ord.  XLVI.,  Rule  1,  p.  236.) 

14.  If  way  penion  a^iinst  whom  Any  judgment  shall  stock  and 
have  been  entered  nfL  any  of  her  fiaje8t?»  superior  JJSS^Snd. 
courts  at  Westminster  shall  n^ve  any  government  stock,  and  pabuo 
funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any  JJ™Jiyn?to 
public  company  in  England  (whether  incorporated  or  not),  a  judgment 
standing  in  his  name  in  his  own  right,  or  in  the  name  of  Jj^'iP^^y 
any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  byorSSoi 
of  one  of  the  superior  courts,  on  the  application  of  any  a  Judge. 
judgment  creditor,  to  order  that  such  stock,  funds,  annui- 
ties, or  shares,  or  such  of  them  or  such  part  thereof  re- 
Bpectirely  as  he  shall  think  fit,  shall  stand  charged  with 
toe  payment  of  the  amount  for  which  judgment  shall  have 
been  so  recovered,  and  interest  thereon,  and  such  order 
shall  entitle  the  judgment  creditor  to  all  such  remedies  as 
he  would  have  been  entitled  to  if  such  charge  had  been 
made  in  his  favour  by  the  judgment  debtor ;  provided  that 
no  proceedings  shall  be  taken  to  have  the  benefit  of 
such  charge  until  after  the  expiration  of  six  calendar 
months  from  the  date  of  such  order. 

A  judge  of  the  Court  of  Chaocery  had  na  jurisdiction 
under  this  section  to  enforce  a  common  law  judgment. 
{Miles  V.  Prestland,  4  Mpr.  &  C.  431.)  But  a  jLnd^e  of 
the  Chancery  Division  will  now  haye  such  jurisdiction 
by  virtue  of  sect.  24,  sub-sect.  6,  of  the  Judicature  Act  of 
1873. 

In  Croi^g  v.  T^ivlor  (L.  B.,  1  Ex.  148),  the  Court  of 
Exchequer  rernsed  to  rescind  an  order  absolute  where 
the  application  for  rescission  was  made  on  the  ground 
that  the  judgment  debtor  was  trustee  for  a  third  person; 
but  such  a  case  will  now  be  one  of  those  in  which  all 
divisioas  of  the  Hig^  Court  will  take  notice  of  the  inci- 
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Charging  Ad, 
1  4  S  Vtct. 


Order  of  Jadge 
to  be  made 
In  the  flnt 
InstAnceex 
parte,  and 
on  notice  to 
the  bank  or 
company  to 
operate  as  a 
distringas. 


Jadgmant 
debtor  may 
show  cause. 


dental  eqaities  of  a  cestni  qae  trast  ander  sect  24, 
sub-sect.  4,  of  the  Act  of  1878  (p.  18).  Stock  of  a  oompaoj 
standing  in  the  name  of  a  tmstee  is  not  affected  bj  a 
charg;ing  order  obtained  by  a  judgment  creditor  in  re- 
spect of  the  trustee's  own  debt.  {Blakely  Ordmamce 
Co.,  In  re,  35  L.  T.  617;  26  W.  R.  111.) 
Under  the  charging  order  the  judgment  creditor  has  the 
same  right  as  against  prior  incumbrancers  as  he  wooM 
ha?e  had  under  a  valid  charge  made  at  the  same  moment 
by  the  debtor  himself.  (  WatU  t.  Porter,  8  K  &  B.  743.) 
The  proviso  at  the  end  of  the  section  does  not  preToit 
the  creditor  from  obtaining  a  stop  order  to  restrain  the 
payment  of  diridcDds  accruing  within  the  six  months. 
(  Watt9  T.  Jeffryei,  20  L.  J.,  Ch.  669.) 

15.  And  in  order  to  prevent  any  person  against  whom 
judgment  shall  have  been  obtained  from  transferring, 
receiving,  or  disposing  of  any  stock,  funds,  annuities,  or 
shares  hereby  authorized  to  be  charged  for  the  benefit  of 
the  judgment  creditor  under  an  order  of  a  judge,  be  it 
further  enacted,  that  every  order  of  a  judge  charging  any 
government  stock,  funds,  or  annuities,  or  any  stock  or 
shares  in  any  public  company,  under  this  act,  ahall  be 
made  in  the  nrst  instance  ex  parte,  and  without  any  notice 
to  the  judgment  debtor,  ana  shall  be  an  order  to  show 
cause  only;  and  such  order,  if  any  government  stock, 
funds,  or  annuities  standing  in  the  name  of  the  judgment 
debtor  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  is  to  be  affected  by  such  order,  shall  restrain 
the  governor  and  company  of  the  Bank  of  England  from 
permitting  a  transfer  of  such  stock  in  the  meantime  and 
until  such  order  shall  be  made  absolute  or  discharged; 
and  if  any  stock  or  shares  of  or  in  any  public  company, 
standing  in  the  name  of  the  judgment  debtor  in  liis  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  is  or 
are  to  be  affected  by  any  such  order,  shall  in  like  manner 
restrain  such  public  company  from  permitting  a  transfer 
thereof;  and  that  if,  after  notice  of  such  order  to  the 
person  or  persons  to  be  restrained  thereby,  or  in  case  of 
corporations  to  any  authorized  agent  of  such  corporation, 
and  before  the  same  order  shall  be  discharged  or  made 
absolute,  such  corporation  or  person  or  persons  shall 
permit  any  such  transfer  to  be  made,  then  and  in  such 
case  the  corporation  or  person  or  persons  so  permitting 
such  transfer  shall  be  liable  to  the  judgment  creditor  for 
the  yalue  or  amount  of  the  property  so  charged  and  so 
transferred,  or  such  part  thereof  as  may  be  sufficient  to 
satisfy  his  judgment;  and  that  no  disposition  of  the  judg- 
ment debtor  in  the  meantime  shall  be  valid  or  effectual  as 
against  the  judgment  creditor;  and  further,  that  unless 
the  judgment  debtor  shall  within  a  time  to  be  mentioned 
in  such  order  show  to  a  judge  of  one  of  the  said  superior 
courts  sufficient  cause  to  the  contrary,  the  said  order 
shall,  after  proof  of  notice  thereof  to  the  judgment  debtor, 
his  attorney  or  agent,  be  made  absolute:  provided  that 
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any  such  jadge  shall,  upon  the  application  of  the  judgment  incorporated 
debtor,  or  any  person  interested,  have  full  power  to  dis-      ^^"' 
charge  or  vary  such  order,  and  to  award  such  costs  upon        aS^ 
such  application  as  he  may  think  fit  

The  power  to  make  the  ex  parte  order  is  given  to  a  judge, 
and  the  court  cannot  review  his  decision  in  the  matter 
nntil  the  order  has  heen  made  absolute.  (  Brown  v.  Bam- 
ford,  9  M.  &  W.  42  ;  Fonler  v.  CkureJiill,  11  M.  &  W. 
57.)  If  the  judgment  debtor  has  assigned  the  stock 
before  the  date  of  the  order  niti,  the  assignee  may  obtain 
a  stop  order  before  the  order  nm  has  been  made  absolute. 
(  Warhurton  y.  Hill,  23  L.  J.,  Ch.  683.) 


[3  &  4  Vict.  c.  82,  s,  1.] 

An  Act  for  further  amending  the  Act  for  abolishing 
Arrest  on  Mesne  Process  in  Civil  Actions. 

(Incorporated  by  Ord.  XLVI.,  Rule  1,  p.  236.) 

1.  Whereas,  by  an  act  passed  [1  &  2  Vict.  c.  110]  it  Exteimion  of 
was,  amongst  other  things,  enacted  [reciting  s.  14],  and  ^  nJ^^^^ 
whereas  doubts  have  been  entertained  wheuier  the  said  torevenion*- 
provisions  extend  to  the  cases  hereinafter  mentioned,  now  "V  interotu. 
therefore,  be  it  declared  and  enacted,  that  the  aforesaid 
provisions  of  the  said  act  shall  be  deemed  and  taken  to 
extend  to  the  interest  of  any  judgment  debtor,  whether  in 
possession,  remainder,  or  reversion,  and  whether  vested  or 
contingent  as  well  in  any  such  stocks,  funds,  annuities  or 
shares  as  aforesaid,  as  also  in  the  dividends,  interest, 
or  annual  produce  of  any  such  stock,  funds,  annuities,  or 
shares,  ana  whenever  any  such  judgment  debtor  shall 
have  any  estate,  right,  title,  or  interest  vested  or  con- 
tingent m  possession,  remainder  or  reversion,  on,  to,  or 
out  of  any  such  stocks,  funds,  annuities  or  shares  as  afore- 
said, which  now  are  or  shall  hereafter  be  standing  in  the 
name  of  the  accountant  general  of  the  Court  of  Chancery 
or  the  accountant  general  of  the  Court  of  Exchequer,  or, 
in,  to,  or  out  of  the  dividends,  interest,  or  annual  produce 
thereof,  it  shall  be  lawful  for  such  judge  to  make  any  order 
as  to  such  stock,  funds,  annuities,  or  shares,  or  the  interest, 
dividends,  or  annual  produce  thereof,  in  the  same  way  as 
if  the  same  had  been  standing  in  the  name  of  a  trustee  of 
such  judgment  debtor :  provided  always,  that  no  order  of 
any  judge  as  to  any  stock,  funds,  annuities,  or  shares 
standing  in  the  name  of  the  accountant  general  of  the 
Court  of  Chancery,  or  the  accountant  general  of  the 
Court  of  Exchequer,  or  as  to  the  interest,  dividends,  or 
annual  produce  thereof,  shall  prevent  the  governor  and 
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company  of  the  Bank  of  England  from  permitting  anj 
transfer  of  such  stocks,  funds,  annnities,  or  shares,  or  pay- 
ment of  the  interest,  dividends,  or  annual  produce  thereoC 
in  such  manner  as  the  Court  of  Chancery  or  the  Cooit  of 
Exchequer  respectively  may  direct,  or  shall  have  any 
greater  effect  than  if  such  debtor  had  charged  such  stock, 
funds,  annuities,  or  shares,  or  the  interests,  dividends,  or 
annual  produce  thereof,  in  favour  of  the  judgment  creditor, 
with  the  amount  of  the  sum  to  be  mentioned  in  such 
order. 


[5  Vict.  c.  5,  ss.  4,  5.] 

An  Act  to  make  further  Provisions  for  the  Adminis- 
tration of  Justice,* 

(Incorporated  by  Ord.  XLVL,  Rule  2,  p.  236.) 

DMiinsMon  4.  It  shall  be  lawful  for  the  said  Court  of  Chancerr 
^^d.  upon  the  application  of  any  party  interested,  by  motion  or 
petition  in  a  summary  way  without  bill  filed,  to  restrain 
the  governor  and  company  of  the  Bank  of  England,  or  any 
other  public  company,  whether  incorporated  or  not,  from 
permitting  the  transfer  of  any  stock  m  the  public  funds, 
or  any  stock  or  shares  in  any  public  company  which  may 
be  standing  in  the  name  or  namesof  any  person  or  persons, 
or  body  politic  or  corporate,  in  the  books  of  the  governor 
and  company  of  the  Bank  of  England,  or  in  tiie  books  of 
any  such  public  company,  or  from  paying  any  dividend  or 
dividends  due  or  to  become  due  thereon ;  and  every  order 
of  the  said  Court  of  Chancery  upon  such  motion  or  petition 
as  aforesaid,  shall  specify  the  amount  of  the  stock  or  par- 
ticular shares  to  be  affected  thereby,  and  the  name  or 
names  of  the  person  or  persons,  body  politic  or  corporate, 
in  which  the  same  shall  oe  standing:  provided  always,  that 
the  said  Court  of  Chancery  shall  have  full  power,  upon  the 
application  of  any  party  interested,  to  discharge  or  vaiy 
such  order,  and  to  award  such  costs  upon  such  application 
as  to  the  said  court  shall  seem  fit. 


EsLCheqaer. 


innabiefrom  5.  In  the  place  and  stead  of  the  writ  of  distringas,  as 
S5!S!!^V°®*  the  same  has  been  heretofore  issued  from  the  said  (>urt  of 
Exchequer,  a  writ  of  distringas  in  the  form  set  out  in  the 
first  schedule  to  this  act  shall  be  issuable  frt>m  the  Coort 
of  Chancery,  and  shall  be  sealed  at  the  subpoena  office,  and 
the  force  and  effect  of  such  writ  and  the  practice  under  or 
relating  to  the  same,  shall  be  such  as  is  now  in  force  in  the 


*  This  act  transferred  to  the  Court  of  Clianoery  the  Equity  JaitsiUctioD  o( 
the  Court  of  Exchequer. 
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said  Court  of  Exchequer :  provided  nevertheless,  that  such 
writ,  and  the  practice  under  or  relating  to  the  same,  and 
the  fees  and  allowances  in  respect  thereof,  shall  be  subject 
to  such  orders  and  regulations  as  ma^  under  the  provisions 
of  this  act,  or  of  any  other  act  now  m  force,  or  under  the 
general  authority  of  the  Court  of  Chancery,  be  made  with 
reference  to  the  proceedings  and  practice  of  the  said  Court 
of  Chancery. 


The  Schedule. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith, 
to  the  sheriffs  of  London,  greeting :  We  command  you  that 
jou  omit  not,  by  reason  of  any  liberty,  but  that  you  enter 
the  same  and  distrain  the  governor  and  company  of  the 
Bank  of  England  by  all  their  lands  and  chattels  in  your 
bailiwick,  so  that  they  or  any  of  them  do  not  intermeddle 
therewith  until  we  otherwise  command  you  ;  and  that  you 
answer  us  the  issues  of  the  said  lands,  so  that  they  do  appear 
before  us  in  our  High  Court  of  Chancery  on  the 
day  of  ,  to  answer  a  certain  bill  of  complaint 

lately  exhibited  against  them  and  other  defendants  before 
us  in  our  said  Court  of  Chanceiy  by  , 

complainant ;  and  further  to  do  and  receive  what  our  said 
court  shall  then  and  there  order  in  the  premises.  Witness 
ourself  at  Westminster,  the  day  of  , 

in  the  year  of  our  reign. 

Devon. 


t2 
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SUBSISTING  PROCEDURE. 


I.  Arbitration.* 

(C.  L.  P.  Act,  1864,  88.  a— 17.) 

n.  Oral  Evidence  and  Stamping  of  Docnments  at  the  Trial. 
(C.  L.  P.  Act,  1854,  88. 18—31  -,  Stamp  Act,  1870,  as. 
16—18.) 

III.  Trial  by  Jury. 

(6  Geo.  4,  c.  50,  88.  26,  27,  2d— 32,  34,  36,  37;  C.  L.  P. 

Act,  1862.) 

IV.  Petition' of  Right 

(23  &  24  Vict  c.  34.) 

V.  Imprisonment  for  Debt 

(The  Debtors  Act,  1869,  32  &  33  Vict  c.  62.) 

VI.  Evidence  on  Conmiission. 
(1  Wm.  4,  c.  22.) 

Vn.  Action  in  formd  pauperU, 
(11  Hen.  7,  c.  12.) 

Vm.  Titles  of  Statutes  and  Roles  regulating  Proceedings  in 
Matrimonial,  Admiralty  and  Probate  Causes. 

IX.  Titles  of  Statntes  and  Rules  relating  to  Proceedings  on 
the  Revenue  Side  of  the  Exchequer  Division. 

X.  Titles  of  Statutes,  Rules  and  Regulations  relating  to  the 
business  in  Chambers  of  the  Chancery  Di?ision. 

XL  Tides  of  Winding-up  Acts  and  Rules. 

Xn.  list  of  Statntes  giving  Jurisdiction  in  '<  Matters"  assigned 
to  the  C^hancery  Division  and  of  Ihe  Orders  thereon. 


I. 

Arbitration. 
[Common  Law  Procedubb  Act,  1854,  ss.  3 — 17.] 

S.  If  it  be  made  appear,  at  any  time  after  the  issuing  of  Power  of 
the  writ,  to  the  satisfaction  of  tne  court  or  a  judge,  upon  M«npai«ay 
the  application  of  either  party,  that  the  matter  in  dispute  mS^ot 
consists  wholly  or  in  part  of  matters  of  mere  account  which  aocoant  on 
cannot  conveniently  be  tried  in  the  ordinary  way,  it  shall  2the^^y?' 

*  See  10010.  56^50  of  the  Act  of  1878,  and  notes  tfaereto,  pp.  £(>— {(2,  ante. 
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Special  ottK 
majbo 
iitatod,and 
-qnestlon  of 
tect  tried. 


ATbltmtor 
may  state 
apedaloase. 


to 
judge  to 
dlnctaibi- 
tfattonat 
time  of  trial, 
'wheafaaaee 
of  fact  left  to 


be  lawful  for  snch  court  or  judge,  upon  such  application,  if 
they  or  he  think  fit,  to  decide  such  matter  in  a  summarj 
manner,  or  to  order  that  such  matter,  either  wholly  or  in 
part,  be  referred  to  an  arbitrator  appointed  by  the  parties, 
or  to  an  officer  of  the  court,  or,  in  country  causes,  to  ^  judge 
of  any  county  court,^  upon  such  terms  as  to  costs  and  otber- 
wise  as  such  court  or  judge  shall  think  reasonable;  and  tbe 
decision  or  order  of  such  court  or  judge,  or  the  award  or 
certificate  of  such  referee,  shall  be  enforceable  by  the  same 
process  as  the  finding  of  a  jury  upon  the  matter  referred. 

It  has  been  held  that  this  section  applies  only  to  appUcations 
before  trial,  and  gires  no  power  to  refer  compnlsorilj  at 
Nisi  Prios  {Hobtim  t.  Zees,  6  H.  &  N.  268;  80  L.  J.,  Ex. 
•235);  but  jndges  often  indirectly  compel  a  reference  at 
Nisi  Prins.  (See  Jones  t.  JBeaumont,  1  F.  &  F.  336.) 
It  should  be  obserred  that  the  canse  alone  can  be  refored 
nnder  this  section,  and  it  g^ves  no  power  to  the  judge  to 
refer  all  matters  in  difference, 

4.  If  it  shall  appear  to  the  court  or  a  judge  that  the 
allowance  or  disallowance  of  any  particular  item  or  items 
in  such  account  depends  upon  a  question  of  law  fit  to  be 
decided  by  the  court,  or  upon  a  question  of  fact  fit  to  be 
decided  by  a  juxr,  or  by  a  judge  upon  the  consent  of  bodi 
parties  as  hereinoefore  provided,  it  shall  be  lawful  for  such 
court  or  judge  to  direct  a  case  to  be  stated,  or  an  issue  or 
issues  to  be  tried ;  and  the  decision  of  the  court  upon  such 
case,  and  the  finding  of  the  jury  or  judge  upon  such  issue 
or  issues,  shall  be  taken  and  acted  upon  by  the  arbitrator 
as  conclusive. 

5.  It  shall  be  lawful  for  the  arbitrator  upon  any  compulsory 
reference  under  this  act,  or  upon  any  reference  by  consent 
of  parties  where  the  submission  is  or  may  be  made  a  role 
or  order  of  any  of  the  superior  courts  of  law  or  equity  at 
Westminster,  if  he  shall  think  fit,  and  if  it  is  not  provided 
to  the  contrary,  to  state  his  award,  as  to  the  whole  or  any 
part  thereof,  in  the  form  of  a  special  case  for  the  opinion  of 
the  court,  and  when  an  action  is  referred,  judgment,  if  so 
ordered,  may  be  entered  according  to  the  opinion  of  the 
court. 

6.  If  upon  the  trial  of  any  issue  of  fact  by  a  judge  under 
this  act  it  shall  appear  to  the  judge  that  the  questions 
arising  thereon  involve  matter  of  account  which  cannot 
conveniently  be  tried  before  him,  it  shall  be  lawful  for  him, 
at  his  discretion,  to  order  that  such  matter  of  account  be 
referred  to  an  arbitrator  appointed  by  the  parties,  or  to  an 
officer  of  the  court,  or,  in  country  causes,  to  a  judge  of  any 
county  court,  upon  such  terms  as  to  costs  and  otherwise,  as 
such  judge  shall  think  reasonable;  and  the  award  or  certifi- 
cate of  such  referee  shall  have  the  same  effect  as  herein- 


•  Bepcaled,  21  &  23  Vict,  c  74,  a.  ft. 
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before  provided  aa  to  the  award  or  certificate  of  a  referee  c.  l.  p,  Act^ 
before  trial ;  and  it  shall  be  competent  for  the  judge  to        ^S^n 

proceed  to  try  and  dispose  of  any  other  matters  in  question,  — !_ 

not  referred,  in  like  manner  as  if  no  reference  had  been 
made. 

7.  The  proceedings  upon  any  such  arbitration  as  aforesaid  Proceedings 
shall,  except  otherwise  directed  hereby,  or  by  the  submission  ^^^^  ^ 
or  document  authorizing  the  reference,  be  conducted  in  like  ubiufttor!" 
manner,  and  subject  to  the  same  rules  and  enactments,  as  to 

the  power  of  the  arbitrator  and  of  the  court,  the  attendance 
of  witnesses,  the  production  of  documents,  enforcing  or 
setting  aside  the  award,  and  otherwise,  as  upon  a  reference 
made  by  consent  under  a  rule  of  court  or  juage*s  order. 

8.  In  any  case  where  reference  shall  be  made  to  arbitra-  Power  to 
tion  as  aforesaid  the  court  or  a  judge  shall  hare  power  at  any  ■®2fJ55?  ** 
time,  and  from  time  to  time,  to  remit  the  matters  referred,  "^ 

or  any  or  either  of  them,  to  the  reconsideration  and  re* 
determination  of  the  said  arbitrator,  upon  such  terms,  as 
to  costs  and  otherwise,  as  to  the  said  court  or  judge  may 
seem  proper. 

9.  All  applications  to  set  aside  any  award  made  on  a  AppUeaUon 
compulsory  reference  under  this  act  shaU  and  maybe  made  Jj"***jl3* 
within  the  first  seven  days  of  the  term  next  following  the     **^    * 
publication  of  the  award  to  the  parties,  whether  made  in 
vacation  or  term ;  and  if  no  such  application  is  made,  or  if 

no  rule  is  granted  thereon,  or  if  any  rule  granted  thereon 
is  afterwards  discharged,  such  award,  shall  be  final  between 
the  parties. 

10.  Any  award  made  on  a  compulsory  reference  under  Enfordivrof 
this  act  may,  by  authority  of  a  judge,  on  such  terms  as  to  JJ'^jSJ^^" 
him  may  seem  reasonable,  be  enforced  at  any  time  after  ^^Sg  th^ 
seven  days  from  the  time  of  publication,  notwithstanding  aside. 

that  the  time  for  moving  to  set  it  aside  has  not  elapsed. 

11.  Whenever  the  parties  to  any  deed  or  instrument  in  ifeetioDcom- 
writing  to  be  hereafter  made  or  executed,  or  any  of  them,  ™^LJ^ 
shall  agree  that  any  then  existing  or  future  differences  after  autiave 
between  them  or  any  of  them  shall  be  referred  to  arbitra-  JJJfJ**® 
tion,  and  any  one  or  more  of  the  parties  so  agreeing,  or  any  oourtw  judge 
person  or  persons  claiming  through  or  under  him  or  them,  may  ■toy 
shall  nevertheless  commence  any  action  at  law  or  suit  in  i«wwdiii«i. 
equity  against  the  other  party  or  parties,  or  any  of  them,  or 

against  any  person  or  persons  claiming  through  or  under 
lum  or  them  in  respect  of  the  matters  so  agreed  to  be 
referred,  or  any  of  them,  it  shall  be  lawful  for  the  court  in 
which  action  or  suit  is  brought,  or  a  judge  thereof,  on 
application  by  the  defendant  or  defendants,  or  any  of  them, 
after  appearance  and  before  plea  or  answer,  upon  being 
satisfied  that  no  sufficient  reason  exists  why  such  matters 
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C.  L.  P.  Act, 

1854, 
4*.  11—18. 


umpire. 


cannot  be  or  ought  not  to  be  referred  to  arbitration  according 
to  such  agreement  as  aforesaid,  and  that  the  defendant  was 
at  the  time  of  the  bringing  of  such  action  or  suit,  and  still 
is,  ready  and  willing  to  join  and  concur  in  all  acts  necessary 
and  proper  for  causing  such  matters  so  to  be  decided  b^ 
arbitration,  to  make  a  rule  or  order  staying  all  proceeding 
in  such  action  or  suit,  on  such  terms  as  to  costs  and  other- 
wise as  to  such  court  or  judge  may  seem  fit :  provided 
always,  that  any  such  rule  or  order  may  at  any  time  after- 
wards be  discharged  or  varied  as  justice  may  require. 

On  faiiora  of        12.  I^io  any  case  of  arbitration  the  document  authorizing 
^*Jlto        *^®  reference  provide  that  the  reference  shall  be  to  a  single 
j!^  mi^      arbitrator,  ana  all  the  parties  do  not,  after  differences  have 
appoint  single  arisen,  concur  in  the  appointment  of  an  arbitrator;  or  if  any 
arbitrator  or     appointed  arbitrator  refuse  to  act,  or  become  inci^able  of 
acting,  or  die,  and  the  terms  of  such  document  do  not  show 
that  it  was  intended  that  such  vacancy  should  not  be  sup- 
plied, and  the  parties  do  not  concur  in  appointing  a  new 
one ;  or  if,  where  the  parties  or  two  arbitrators  are  at 
liberty  to  appoint  an  umpire  or  third  arbitrator,  such 
parties  or  arbitrators  do  not  appoint  an  umpire  or  third 
arbitrator;  or  if  any  appointed  umpire  or  third  arbitrator 
refuse  to  act,  or  become  incapable  of  acting,  or  die,  and 
the  terms  of  the  document  authorizing  the  reference  do 
not  show  that  it  was  intended  that  such  a  vacancy  should 
not  be  supplied,  and  the  parties  or  arbitrators  res{>ectively 
do  not  appoint  a  new  one;  then  in  every  such  instance 
any  party  may  serve  the  remaining  parties  or  the  arbitra- 
tors, as  the  case  may  be,  with  a  written  notice  to  appoint 
an  arbitrator,  umpire  or  third  arbitrator  respectively;  and 
if  within  seven  clear  days  after  such  notice  shall  have 
been  served  no  arbitrator,  umpire  or  third  arbitrator  be 
appointed,  it  shall  be  lawful  for  any  judge  of  any  of  the 
superior  courts  of  law  or  equity  at  WeBtmintter,  upon  sum- 
mons to  be  taken  out  by  the  party  having  served  such 
notice  as  aforesaid,  to  appoint  an  arbitrator,  umpire  or 
third  arbitrator,  as  the  case  may  be,  and  such  arbitrator, 
umpire  and  third  arbitrator  respectively  shall  have  tiie 
like  power  to  act  in  the  reference  and  make  an  award  as 
if  he  had  been  appointed  by  consent  of  all  parties. 


When  refer- 
ence Is  to  two 
arbitraton 
and  one  party 
tails  to  ap- 
point, other 
party  may 
appoint  arbi- 
trator to  act 
alone. 


13.  When  the  reference  is  or  is  intended  to  be  to  two 
arbitrators,  one  appointed  by  each  party,  it  shall  be  lawful 
for  either  party,  in  the  case  of  the  death,  refusal  to  act  or 
incapacity  of  any  arbitrator  appointed  by  him,  to  substi- 
tute a  new  arbitrator,  unless  the  document  authorizing  the 
reference  show  that  it  was  intended  that  the  vacancy 
should  not  be  supplied;  and  if  on  such  a  reference  one 
party  fail  to  appoint  an  arbitrator,  either  originally  or  by 
way  of  substitution  as  aforesaid,  for  seven  clear  days  after 
tlie  other  party  shall  have  appointed  an  arbitrator  and 
fhall  have  served  the  party  so  failing  to  appoint  with 
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notice  in  writing  to  make  the  appointment,  the  party  who  c  L.  p,  ao, 
has  appointed  an  arbitrator  may  appoint  such  arbitrator       ^^Sa 
to  act  as  sole  arbitrator  in  the  reference,  and  an  award    "' 
made  by  him  shall  be  binding  on  both  parties  as  if  the 
appointment  had  been  by  consent:  provided,  however, 
that  the  court  or  a  judge  may  revoke  such  appointment, 
on  SQch  terms  as  shall  seem  just 

14.  When  the  reference  is  to  two  arbitrators,  and  the  Twoarw- 
terms  of  the  document  authorizing  it  do  not  show  that  it  |f***"t°^ 
was  intended  that  there  should  not  be  an  umpire,  or  pro-  umpire. 
vide  otherwise  for  the  appointment  of  an  umpire,  the  two 
arbitrators  may  appoint  an  umpire  at  any  time  within  the 

period  during  which  they  have  power  to  make  an  award, 
unless  they  be  called  upon  by  notice  as  aforesaid  to  make 
the  appointment  sooner. 

15.  The  arbitrator  acting  under  any  such  document  or  com-  Awmid  to  be 
pulsory  order  of  reference  as  aforesaid,  orjander  any  order  ™^ljj  ^^^ 
referring  the  award  back,  shall  make  his  award  under  his  len  partias' 
hand,  and  (unless  such  document  or  order  respectively  or  coun  en- 
shall  contain  a  different  limit  of  time)  within  three  months  *"*f®^^*« 
after  he  shall  have  been  appointed,  and  shall  have  entered 

on  the  reference  or  shall  nave  been  called  upon  to  act  by 
a  notice  in  writing  from  any 'party,  but  the  parties  may  by 
consent  in  writing  enlarge  the  term  for  making  the  award ; 
and  it  shall  be  lawful  for  the  superior  court  of  which  such 
submission,  document  or  order  is  or  may  be  made  a  rule 
or  order,  or  for  any  judge  thereof,  for  good  cause  to  be 
stated  in  the  rule  or  order  for  enlargement,  from  time  to 
time  to  enlarge  the  term  for  making  the  award  ;  aud  if  no 
period  be  stated  for  the  enlargement  in  such  consent  or 
order  for  enlargement,  it  shall  be  deemed  to  be  an  enlarge- 
ment for  one  month;  and  in  any  case  where  an  umpire 
shall  have  been  appointed  it  shall  be  lawful  for  him  to 
enter  on  the  reference  in  lieu  of  the  arbitrators,  if  the 
latter  shall  have  allowed  their  time  or  their  extended  time 
to  expire  without  making  an  award  or  shall  have  delivered 
to  any  party  or  to  the  umpire  a  notice  in  \vriting  stating 
that  they  cannot  agree. 

16.  When  any  award  made  on  any  such  submission,  Suie  to  de- 
document  or  order  of  reference  as  aforesaid  directs  tliat  i5on'o?]SiS' 
possession  of  any  lands  or  tenements  capable  of  being  the  panuant  to 
subject  of  an  action  of  ejectment  shall  be  delivered  to  any  *wiini  to  be 
party,  either  forthwith  or  at  any  future  time,  or  that  any  jjd^cnun 
such  party  is  entitled  to  the  possession  of  any  such  lands  ejectment. 
or  tenements,  it  shall  be  lawful  for  the  court  of  which  the 
document  authorizing  the  reference  is  or  is  made  a  rule  or 

order  to  order  any  party  to  the  reference  who  shall  be  in 
possession  of  any  such  lands  or  tenements,  or  any  person 
m  possession  of  the  same  claiming  under  or  put  in  pos- 
session by  him  since  the  making  of  the  document  autho- 

t5 
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c.  L.  p.  Ad,  rizing  the  reference,  to  deliver  possession  of  the  same  to 
<t.^i6^i7.     ^'^®  P^rty  entitled  thereto,  pursuant  to  the  award,  and  such 

! — L.  rale  or  order  to  deliver  possession  shall  hare  the  effect 

of  a  judgment  in  ejectment  against  every  such  party  or 
person  named  in  it,  and  execution  may  issue  and  posses- 
sion shall  be  delivered  by  the  sheriff  as  on  a  judgment  in 
ejectment. 

A«nmi«ntor      17.  Every  agreement  or  submission  to  arbitration  by 

sabmiMion  In  consent,  whether  by  deed  or  instrument  in  writing,  not 

bemade  rate    under  seal,  may  be  made  a  rule  of  any  one  of  the  superior 

oroottxt,an-    courts  of  law  or  equity  at  Westminster,  on  the  application 

tnvT  tai^.     of  any  party  thereto,  unless  such  agreement  or  submission 

tkxavppeu.     Contain  words  purporting  that  the  parties  intend  that  it 

should  not  be  made  a  rule  of  court ;  and  if  in  any  such 

agreement  or  submission  it  is  provided  that  the  same  shall 

or  may  be  made  a  rule  of  one  in  particular  of  such  superior 

courts,  it  may  be  made  a  rule  of  that  court  only;  and  if 

when  there  is  np  such  provision  a  case  be  stated  in  the 

award  for  the  opinion  of  one  of  the  superior  courts,  and 

such  court  be  specified  in  the  award,  and  the  document 

authorizing  the  reference  have  not,  before  the  publication 

of  the  award  to  the  parties,  been  made  a  role  of  court, 

such  document  may  be  made  a  rule  only  of  the  court  speci- 

fied  in  the  award ;  and  when  in  any  case  the  document 

authorizing  the  reference  is  or  has  been  made  a  rule  or 

order  of  any  one  of  such  superior  courts,  no  other  of  such 

courts  shall  have  any  jurisdiction  to  entertain  any  motion 

respecting  the  arbitration  or  award. 
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Oral  Evidence  and  Stamping  op  Documents 

AT  THE  Trial. 

[Common  Law  Procedure  Act,  1854,  ss.  18 — 31; 
Stamp  Act,  1870,  ss.  16—18.] 

18.  Upon  the  trial  of  any  canse  the  addresses  to  the  Spoechei  to 
jury  shall  be  regulated  as  follows:  the  party  who  begins,  the  jury, 
or  his  counsel,  shall  be  allowed,  in  the  event  of  his  oppo- 
nent not  announcing  at  the  close  of  the  case  of  the  party 

who  begins  his  intention  to  adduce  evidence,  to  address 
the  jury  a  second  time  at  the  close  of  such  case,  for  the 
purpose  of  summing  up  the  evidence ;  and  the  party  on  the 
other  side,  or  his  counsel,  shall  be  allowed  to  open  the 
case,  and  also  to  siun  up  the  evidence  (if  any)  and  the 
right  to  reply  shall  be  as  at  present. 

The  right  to  begin  is  decided  by  the  jndge  at  the  trial. 
{Brandford  v.  Fre&man^  5  Ex.  734.)  Such  right  ordi- 
narily accompanies  the  onus  prohandi,  and  the  best  test 
seems  to  be  by  ascertaining  which  side  wonld  be  entitled 
to  a  verdicfc,  if  no  e?idence  were  civen.  ( See  Geach  v. 
Ingall,  14  M.  &  W.  95.)  If  the  ^adge  rule  that  there 
is  no  evidence  to  go  to  the  jary,  the  plaintiff's  counsel  is 
not  entitled  to  sum  up.  (^Hodges  v.  Anentm^  II  Ex. 
214.)  If  the  defendant's  connsel  does  not,  at  the  end 
of  the  plaintiff's  case,  "  announce  his  intention  to  adduce 
evidence,"  he  cannot  afterwards  change  his  mind  and 
adduce  it  (^Darhy  v.  OuseUy,  25  L.  J.,  Ex.  257 ;  1  H. 
&  N.  1.) 

19.  [Adjournment  of  trial.] 

This  is  now  provided  for  by  Ord.  XXXVI.,  Rule  21,  p.  211. 

20.  If  any  person  called  as  a  witness,  or  required  or  suiMtitntion 
desiring  to  make  an  affidavit  or  deposition,  shall  refuse,  or  of  afflnnatton 
be  unwilling  from  alleged  conscientious  motives  to  be  ^^tato^^*^ 
sworn,  it  shall  be  lawful  for  the  court  or  judge,  or  othet 

S residing  officer,  or  person  qualified  to  take  affidavits  or 
epositions,  upon  being  satisfied  of  the  sincerity  of  such 
objection,  to  permit  such  person,  instead  of  being  sworn,  to 
make  his  or  ner  solemn  affirmation  or  declaration  in  the 
words  following : — 

"  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and 
declare  that  the  taking  of  any  oath  is,  according  to  my 
religious  belief,  unlawful ;  and  I  do  also  solemnly,  sincerely, 
and  truly  affirm  and  declare,  &c :" 

which  solemn  affirmation  and  declaration  shall  be  of  the 
Bftme  force  and  effect  as  if  such  person  had  taken  an  oath 
in  the  usual  form. 
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^'  ^*8M^^'       2^*  [^®rs^°  making  false  affirmation  to  incur  the  same 
n.  21—23.    penalties  as  are  or  may  be  enacted  against  persons  cou- 
victed  of  perjury.] 

The  above  two  sections  apply  to  persons  having  a  religions 
belief  and  objecting  to  be  sworn  in  consequence  of  ench 
belief.  The  case  of  persons  having  no  religions  belief 
at  all  is  provided  for  by  the  Evidence  Further  Amend- 
ment Act,  1869,  32  &  33  Vict.  c.  68,  s.  4,  as  follows:— 

**  If  any  person  called  to  give  evidence  in  any  court  of  jnstke, 
whether  in  a  civil  or  criminal  proceeding,  shall  object  to 
take  an  oath,  or  shall  be  objected  to  as  incompetent  to 
take  an  oath,  such  person  shall,  if  the  presiding  jndge  is 
satisfied  that  the  taking  of  an  oath  would  have  no  binding; 
effect  on  his  conscience,  make  the  following  promise  and 
declaration : — 

<  I  solemnly  promise  and  declare  that  the  evidence 
given  by  me  to  the  court  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.' 

<*And  any  person  who,  having  made  such  promise  and 
declaration,  shall  wilfully  and  corrupUy  give  false 
evidence,  ^all  be  liable  to  be  indicted,  tried  and  con- 
victed for  perjury,  as  if  he  had  taken  an  oath." 

By  33  &  34  Vict.  c.  49,  the  words  "court  of  justice"  and 
"  presiding  judge "  in  this  section  include  "  any  petBon 
[such  as  a  referee]  having  by  law  authority  to  administer 
an  oath  for  the  taking  of  evidence."  It  seems  doubtfnl 
whether  the  power  of  a  jndge,  under  14  &  15  Vict  c  100, 
8.  19,  to  direct  a  prosecution  for  perjury  would  extend  to 
affirmations  under  the  Evidence  Amendment  Act,  1869. 

Impeaching        22.  A  party  producing  a  witness  shall  not  be  allowed 
>SSicw!         ^0  impeacli  his  credit  by  general  evidence  of  bad  character, 
but  he  may,  in  case  the  witness  shall  in  the  opinion  of  the 
judge  prove  adverse,  contradict  him  by  other  evidence,  or, 
'  Dy  leave  of  the  judge,  prove  that  he  has  made  at  other 

times  a  statement  inconsistent  with  his  previous  testi- 
mony ;  but  before  such  last-mentioned  proof  can  be  given 
the  circumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he  has 
made  such  statement. 

In  order  to  be  contradicted,  the  "  adverse "  witness  must 
appear  to  the  judge  to  be  not  only  unfavourable,  bat 
hostile.  {Oreenmgh  v.  J5ccle$,  5  C.  B.,  N.  S.  786.) 
That  the  decision  of  the  judge  upon  the  point  is  final, 
would  seem  to  have  been  the  opinion  of  the  court  in  thtt 
cose,  and  to  be  in  harmony  with  the  general  spirit  of  the 
section.  The  '*  statement  "^  may  ^  either  verbal  or 
written.  So  it  was  held  in  Jackson  v.  ITiomaMon  (31 
L.  J.,  Q.  B.  11);  and  Ryherg  v.  Ryherg  (32  P.  M.  &  A. 
1 12 ),  if  it  be  an  authority  to  the  contrary,  would  probably 
not  be  followed. 

Proof  of  con-  23.  If  &  v^itness,  upon  cross-examination  as  to  a  former 
iSteniSSu  of  statement  made  by  him  relative  to  the  subject-matter  of 
witness.         the  cause,  and  inconsistent  with  his  present  testimony, 


ORAL  EVIDENCE. 

does  not  distinctly  admit  that  he  has  made  such  statement, 
proof  maj  be  given  that  he  did  in  fact  make  it;  but  before 
such  proof  can  be  given,  the  circumstances  of  his  supposed 
statement,  sufficient  to  designate  the  particular  occasion, 
inust  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  made  such  statement 


493 


C.  L,  P.  Act, 

1854, 
u.  28— 2S. 


24.  A  witness  may  be  cross-examined  as  to  previous  Croas-ezftini. 
statements  made  by  him  in  writing  relative  to  the  subject-  ^^JJ  ^ 
matter  of  the  cause,  without  such  writing  being  shown  to  Btot«inenu  in 
him;  but  if  it  be  intended  to  contradict  such  witness  by  wiiUng. 
the  writing,  his  attention  must,  before  such  contradictory 
pKoof  can  be  given,  be  called  to  those  parts  of  the  writing 
which  are  to  be  used  for  the  purpose  of  ao  contradicting 
him :  provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the  produc- 
tion of  the  writing  for  his  inspection,  and  he  may  there- 
upon make  such  use  of  it  for  the  purpose  of  the  trial  as  he 
shall  think  fit 


25.  A  witness  may  be  questioned  as  to  whether  he  has  ^^^ 
been  convicted  of  any  felony  or  misdemeanor,  and  upon  S  witoM». 
being  so  questioned,  if  he  either  denies  the  fact  or  refuses 
to  answer,  it  shall  be  lawful  for  the  opposite  party  to 
prove  such  conviction ;  and  a  certificate  containing  the 
substance  and  effect  only  (omitting  the  formal  part)  of  the 
indictment  and  conviction  for  such  offence,  piuporting  to 
be  signed  by  the  clerk  of  the  court,  or  other  officer  having 
the  custody  of  the  records  of  the  court  where  the  offender 
was  convicted,  or  by  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  ^y^  shillings  shall  be  de- 
manded and  taken),  shall,  upon  proof  of  the  identity  of  the 
person,  be  sufficient  evidence  of  the  said  conviction,  with- 
out proof  of  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  the  same. 

The  certificate  must  state  that  judgment  was  piven  for  the 
felony  mentioned  therein.  \R.  v.  Ackroyd,  1  C.  &  K. 
158.)  With  respect  to  the  identity,  it  is  sufficient  to 
prove  that  the  witness  is  the  person  who  underwent  the 
sentence  mentioned  in  the  certificate;  and  it  is  not  abso- 
lutely necessary  to  call  a  witness  who  was  present  at  the 
trial  to  which  the  certi6cate  refers,  (i?.  v.  OrofU,  9 
C.  &  P.  219.)  As  to  the  signature  to  the  certificate,  see 
R,  V.  Parsons,  L.  R.,  1  C.  C.  24. 

**  This  section,"  observes  Mr.  Day  (C.  L.  P.  Acts,  4th  ed., 
p.  278),  "  does  not  interfere  with  the  previoas  right  to 
cross-examine  a  witness  as  to  the  commission  of  offences, 
either  for  the  purpose  of  discrediting  him  or  of  contra- 
dicting him,  if  the  question  is  so  connected  with  the  point 
in  issne  that  the  witness  may  be  contradicted  by  the  evi- 
dence if  he  deny  the  facts.  Four  rules  on  this  subject 
may  be  considered  as  established  in  practice-^ 
**  1.  A  witness  may  be  asked  any  question,  whether  with 
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a  view  to  his  discredit,  or  to  contradict  him  (where  con- 
tradictory evidence  is  admissible),  although  the  answer 
may  also  tend  to  subject  him  to  a  criminal  prosecntiaa, 
a  penalty  or  a  forfeiture. 

'*  2.  If  the  answer  has  such  tendency,  the  witness  is  not 
bound  to  give  it,  whatever  the  object  or  effect  of  the 
question  may  be;  and  it  was  at  one  time  thought  that  he 
was  to  judge  for  himself  whether  the  effect  of  the  answer 
wonld  be  such  as  to  subject  him  to  a  criminal  charge 
{FUher  V.  Jionalds,  12  C.  B.  762 ;  but  see  now  Osborne 
v.  London  Dock  Co.,  24  L.  J.,  Ex.  140;  10  Ex.  698;  B.  y. 
Boyet,  1  B.  &  S.  811;  SO  L.  J.,  Q.  B.  301 ;  Hx  parte 
Fernandez,  10  C.  B.,  N.  S.  3 ;  30  L.  J.,  C.  P.  321);  and 
when  the  witness  assigns  insufficient  reasons  for  not  an- 
swering, he  may  certainly,  be  compelled  to  answer.  (^Jie 
Aiton*s  case,  4  De  G.  &  J.  320;  27  Beav,  474.) 

**  3.  Evidence  cannot  be  addnced  to  contradict  the  wit- 
ness, if  he  deny  the  imputation,  nnless  the  fact  sought  to 
be  established  is  material  to  the  issue. 

<<  4.  Before  such  cfidence  is  given,  the  witness  should  be 
further  questioned  upon  the  subject,  in  order  to  afford 
him  an  opportunity  for  explanation." 
It  is  clear  law,  therefore,  that  a  witness  is  bound  to  answer 
questions,  notwithstanding  that  the  direct  effect  of  the 
answer  will  be  to  degrade  his  character,  upon  matters 
relevant  to  the  issue.  But  it  is  not  so  clear  whether  the 
witness  is  bound  to  answer  such  questions,  if  only  put  for 
the  purpose  of  testing  his  credit  Sec  this  subject  fnllT 
discussed,  Taylor  on  Evidence,  vol.  2,  p.  1266,  where  it  i& 
said  that ''  the  privilege  of  refusing  to  answer,  if  it  still 
exists,  is  certainlv  much  discountenanced  in  the  practice 
of  modem  times, '  but  that  "  questions  respecting  alleged 
improprieties  of  conduct,  which  furnish  no  real  ground 
for  assuming  that  a  witness  who  could  be  guilty  of  them 
would  not  be  a  man  of  veracity,  might  very  fairly  be 
checked."  It  is  suggested  as  reasonable  that  a  witne» 
'  might  be  compelled  to  answer  questions  simply  going  to 

his  credit  in  cases  where  it  has  been  once  shown  that  he 
has  an  interest  in  concealing  the  true  answers  to  previous 
questions,  and  in  such  cases  only. 
By  46  Geo.  3,  c.  37,  it  was  declared  and  enacted,  that  a 
witness  '*  cannot  by  law  refuse  to  answer  a  question  rele- 
vant to  the  matter  in  issue  on  the  sole  ground  that  the 
answering  of  such  question  may  establish  that  he  owes  a 
debt,  or  is  otherwise  subject  to  a  civil  suit,  either  at  the 
instance  of  the  crown  or  of  any  other  person."  The  use 
of  the  words  "  relevant  to  the  matter  in  issue,"  in  this 
statute,  is,  perhaps,  somewhat  in  favour  of  a  witness 
refusing  to  answer  a  question  not  relevant,  on  the  sole 
ground  that  the  answer  would  tend  to  degrade  his  cha- 
racter, and  it  might  also  be  argued  that  the  present  sec- 
tion confines  such  questions  to  cases  of  conviction  for 
felony  or  misdemeanor. 

Proof  of  26.  It  shall  not  be  necessary  to  prove  by  the  attesting 

JJJJJJ^^^     witness  any  instrument  to  the  validity  of  which  attestation 
pensed  witb.    is  not  requisite ;  and  such  instrument  may  be  proved  by 
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admission  or  otherwise,  as  if  there  bad  been  no  attesting    stamp  Aa, 
witness  thereto.  1870, «.  is 

The  principal  instmments,  to  the  raliditj  of  which  attesta- 
tion is  hj  statute  requisite,  are  wills  (1  Vict.  c.  2G)  and 
warrants  of  attorney  (1  &  2  Vict.  c.  110).  As  to  wills, 
it  seems  that  at  law  it  was  necessary  to  cidl  only  one  wit- 
ness, while  in  equity  it  was  necessary  to  call  both.  (See 
Taylor  on  Eyidence,  toI.  2,  p.  1678,  citing  Bootle  y. 
Blundell,  19  Ves.  494.) 

27.  Comparison  of  a  disputed  writing  with  any  writing  comparison 
proved  to  the  satisfaction  of  the  judge  to  be  genuine  of  hand- 
shall  be  permitted  to  be  made  by  witnesses ;  and  such  ^"^^^' 
writings,  and  the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  court  and  jury  as  evidence 
of  the  genuineness  or  otherwise  of  the  writing  in  dispute. 

[28,  29.  Stamping  documents  at  trial;  Meceipt  of  duty 
anSt  penalty  by  officer  of  Court.  Kepealed,  Inland  Revenue 
Repeal  Act,  1870  (33  &  34  Vict.  c.  99).  See  now  Stamp 
Act,  1870  (33  &  34  Vict  c.  97)  ss.  15,  16,  17,  infra,^ 

The  provisions  of  sects.  28,  29  are  substantially  re-enacted 
by  the  Stamp  Act,  1870,  as  follows : 

15.  (1.)  Except  where  express  provision  to  the  contrary  stamp  Act, 
is  made  by  this  or  any  other  act,  any  unstamped  or  in-  ^®^'^* 
sufficiently  stamped  instrument  may  be  stamped  after  the  stamping  of 
execution  thereof,  on  payment  of  the  duty  and  a  penalty  StoStecS 
of  ten  pounds,  and  also  by  way  of  further  penalty,  where  tion. 
the  unpaid  duty  exceeds  ten  pounds,  of  interest  on  such 
duty  at  the  rate  of  five  pounds  per  centum  per  annum 
from  the  day  upon  which  the  instrument  was  first  executed 
lip  to  the  time  when  such  interest  is  equal  in  amount  to 
the  unpaid  duty.    And  the  payment  of  any  penalty  or 
penalties  is  to  be  denoted  on  the  instrument  by  a  par- 
ticular stamp. 

(2.)  Provided  as  follows : 

(a.)  Any  unstamped  or  insufficiently  stamped  instru- 
ment which  has  been  first  executed  at  any  place 
out  of  the  United  Kingdom,  may  be  stamped  at 
any  time  within  two  months  after  it  has  been 
first  received  in  the  United  Kingdom,  on  pay- 
ment of  the  unpaid  duty  only : 
(b.)  The  commissioners  may,  if  they  think  fit,  at  any 
time  within  twelve  months  after  the  first  execu- 
tion of  any  instrument,  remit  the  penalty  or 
penalties  or  any  part  thereof. 

By  sect.  66,  no  bill  of  lading,  and  by  sect  102,  no  power  of 
attorney  for  the  purpose  of  appointing  a  proxy  to  vote 
at  a  meeting,  or  voting  paper,  may  be  stamped  after 
execution.  Policies  of  marine  insurance  may  be  stamped 
after  execution,  on  payment  of  100/.  penalty,  under  89 
Vict,  c  6,  s.  2. 
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16.  (1-)  Upon  the  production  of  any  instrument  charge- 
able 'with  any  duty,  as  evidence  in  any  court  of  civil  judi- 
cature in  any  part  of  the  United  Kingdom,  the  officer 
whose  duty  it  is  to  read  the  instrument  shall  call  the 
attention  of  the  judge  to  any  omission  or  insufficiency  of 
the  stamp  tliereon,  and  if  the  instrument  is  one  which  may 
legally  be  stamped  after  the  execution  thereof,  it  may,  on 
payment  to  the  officer  of  the  amount  of  the  unpaid  duty 
and  the  penalty  payable  by  law  on  stamping  the  same  as 
aforesaid,  and  of  a  further  sum  of  one  pound,  be  received  in 
evidence,  saving  all  just  exceptions  on  other  grounds. 

(2.)  The  officer  receiving  the  said  duty  and  penalty 
shall  give  a  receipt  for  the  same  and  make  any  entry,  in  a 
book  kept  for  that  purpose,  of  the  payment  and  of  the 
amount  thereof,  and  shall  communicate  to  the  commis- 
sioners the  name  or  title  of  the  cause  or  proceeding  in 
which  and  of  the  party  from  whom  he  received  the  said 
duty  and  penalty,  and  the  date  and  description  of  the 
instrument,  and  shall  pay  over  to  the  receiver-general  of 
inland  revenue,  or  to  such  other  person  as  the  commis- 
sioners may  appoint,  the  money  received  by  him  for  the 
said  duty  and  penalty. 

(3.)  Upon  production  to  the  commissioners  of  any  in- 
strument in  respect  of  which  any  duty  or  penalty  has  been 
paid  as  aforesaid,  together  with  the  receipt  of  the  said 
officer,  the  payment  of  such  duty  and  penalty  shall  be 
denoted  on  such  instrument  accordingly. 


Except  as 
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17.  Save  and  except  as  aforesaid,  no  instrument  exe- 
cuted in  any  part  of  the  United  Kingdom,  or  relating,  where- 
soever executed,  to  any  property  situate  or  to  any  matter 
or  thing  done  or  to  be  done  in  any  part  of  the  United 
Kingdom,  shall,  except  in  criminal  proceedings,  be  pleaded 
or  given  in  evidence  or  admitted  to  be  good,  useful  or 
available  in  law  or  equity  unless  it  is  duly  stamped,  in 
accordance  with  the  law  in  force  at  the  time  when  it  was 
first  executed. 

Under  the  words  **  except  as  aforesaid,"  coupled  with  the 
opening  words  of  sect.  15,  it  would  seem  that  all  stamp- 
able  instruments,  except  bills  of  lading,  powers  of  at- 
torney for  the  purpose  of  appointing  a  ^roxy  to  vote 
at  a  meeting,  and  voting  papers,  are  admissible  in  evi- 
dence, under  sect.  15,  as  being  instruments  *'  which  mar 
legally  be  stamped  after  the  execution  thereof."  Those 
instruments,  such  as  charter-parties  (sect  66)  and  re- 
ceipts (sect.  120),  which  may  be  stamped  with  an  adhe* 
sive  stamp  at  the  time  of  execution,  and  may  be  stamped 
with  an  impressed  stamp  on  payment  of  penalties  within 
a  limited  time  afterwaids,  may  be  given  in  evidence  at 
as  many  trials  as  may  be  necessary,  on  satisfying  tiie 
terms  of  sect.  16,  toties  quoties,  but  when  the  short  time 
allowed  for  stamping  them  has  expired,  they  cannot  be 
stamped  once  for  all. 

As  to  avoidance  of  stamp  directions,  by  consent  of  parties 
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to  the  nse  of  copies  of  unstamped  originals,  see  TraHis    C.  L.  P.  Act, 
T.  Hargreave,  4  F.  &  F.  1078.    As  to  the  presumption        ^^\% 
of  a  document  having  been  duly  stamped,  see  Clotmadmtc     **     *    ' 
V.  CarrelU  18  C.  B.  36;  25  L.  J.,  C.  P.  216;   Arlan  t. 
FuueU,  7  L.  T.  283;  11  W.  R.  26. 
The  Court  of  Exchequer  declined  to  hear  a  special  case, 
relating  to  a  policy  of  insurance,  in  which  the  parties 
had  agreed  that  a  defect  in  the  stamp  should  be  treated 
as  non-existing.    {Nixon  y.  Albion  Marine  Ifuurance 
Co,,  L.  B.,  2  Ex.  338.) 

,   C.  L.  P.  Act,  1854  (continned), 

30.  No  document  made  or  required  under  this  act  shall 
be  liable  to  any  stamp  duty. 

The  documents  referred  to  are  submission  to  arbitration 
under  sect.  11. 

31.  No  new  trial  shall  be  granted  bj  reason  of  the  roling  ^^^  ^^i 
of  any  judge  that  the  stamp  upon  any  document  is  suffi-  not  to  be 
cient,  or  that  the  document  does  not  require  a  stamp.  SjSjrlw^to 

The  effect  of  this  section  is  to  make  the  ruling  of  the  Judge  'tamp, 
at  the  trial  conclasiye,  if  in  favour  of  the  party  offering 
the  document  in  evidence.  (See  Rutty  t  Benthau, 
L.  R.,  2  C.  P.  488.)  If  the  document  be  rejected  as 
being  insufficiently  stamped,  the  ruling  of  thejudge  is 
open  to  review.   {Olovcr  v.  Hacketty  26  L.  J.,  Ex.  416.) 


(    498     ) 


III. 

Trial  by  Jury, 

[6  Geo.  4,  c.  50,  ss.  26,  27,  29—32,  34,  35,  37.] 

vamm  of  26.  The  name  of  each  man  who  shall  be  sammoned  and 

i"j"to be      impannelled  in  any  coiut  of  assize  or  nisi  prius,  with  the 

tte  asBodate,   plftce  of  his  abode  and  addition,  shall  be  written  on  a  dis- 

and  balloted    tinct  piece  of  parchment  or  card,  such  pieces  of  parchment 

civu'oonrtlJ     ®^  ^^^  being  all  as  nearly  as  may  be  of  equal  size,  and 

shall  be  delivered  unto  the  associate  or  prothonotary  of 

such  court   by  the  under-sheriff  of  the   county,  or  the 

secondary  of  the  city  of  London,  and  shall,  by  direction 

and  care  of  such  associate  or  prothonotary,  be  put  together 

in  a  box  to  be  provided  for  that  purpose,  and  when  any 

issue  shall  be  brought  on  to  be  tried,  such  associate  or 

prothonotary  shall  in  open  court  draw  out  twelve  of  the^ 

said  parchments  or  cards  one  after  another,  and  if  any  of 

the  men  whose  names  shall  be  so  drawn  shall  not  appear, 

or  shall  be  challenged  and  set  aside,  then  such  fiirther 

number,  until  twelve  men  be  drawn,  who  shall  appear,  and 

after  all  just  causes  of  challenge  allowed,  shall  remain  as 

fair  and  indifferent;   and  the  said  twelve  men  so  first 

drawn  and  appearing,  and  approved  as  indifferent,  their 

names  being  marked  in  the  panel,  and  they  being  sworn, 

shall  be  the  jury  to  try  the  issue,  and  the  names  of  the  men 

so  drawn  and  sworn  shall  be  kept  apart  by  themselves  until 

such  jury  shall  have  given  in  their  veraict,  and  tlie  same 

shall  be  recorded,  or  until  such  jury  shall,  by  consent  of  the 

parties  or  by  leave  of  the  court,  be  discharged,  and  then  the 

same  names  shall  be  returned  to  the  box,  there  to  be  kept 

with  the  other  names  remaining  at  that  time  undrawn,  and 

BO  toties  quoties  as  long  as  any  issue  remuns  to  be  tried: 

Where  the      provided  always,  that  if  any  issue  shall  be  brought  on  to 

jnxy  have  not  be  tried  in  any  of  the  said  courts  before  the  jury  in  any 

thebfrertfot,   Other  issue  shall  have  brought  in  their  verdict  or  been  dis- 

tweire  others  charged,  it  shall  be  lawAil  for  the  court  to  order  twelve  of 

to  be  drawn,    ^he  residue  of  the  said  parchments  or  cards,  not  containing 

the  names  of  any  of  the  jurors  who  shall  not  have  so  brought 

in  their  verdict  or  been  discharged,  to  be  drawn  in  such 

manner  as  is  aforesaid,  for  the  trial  of  the  issue  which  shall 

be  so  brought  on  to  be  tried:  provided  also,  that  where 

no  objection  shall  be  made  on  behalf  of  the  king  or  any 
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other  party,  it  shall  he  lawful  for  the  court  to  try  any  6  0ea.4^e.to, 
issue  with  the  same  jury  that  shall  have  previously  tried    ***  i^—^- 
or  been  drawn  to  try  any  other  issue,  without  their  names  thai  of 
being  returned  to  the  box  and  redrawn,  or  to  order  the  ««>'e»i  *«n» 

1*  1     •  1^  by  sanio  Jury. 

name  or  names  of  any  man  or  men  on  such  jury,  whom 
both  parties  may  consent  to  withdraw,  or  who  may  be 
justly  challenged  or  excused  by  the  cfturt,  to  be  set  aside, 
and  another  name  or  other  names  to  be  drawn  from  the 
box,  and  to  try  the  issue  with  the  residue  of  such  original 
jury,  and  with  such  man  or  men  whose  name  or  names  shall 
be  BO  drawn,  and  who  shall  appear  and  be  approved  as 
indifferent,  and  so  toties  quoties  as  long  as  any  issue 
remain  to  be  tried. 

27.  ^  any  man  shall  be  returned  as  a  juror  for  the  wantof  qua. 
trial  of  any  issue  in  any  of  the  courts  hereinbefore  men-  J^^^  ^ 
tioned,  who  shall  not  be  qualified  according  to  this  act,  the  joron  to  be 
want  of  such  qualification  shall  be  good  cause  of  challenge,  ^|^  <^ 
and  he  shall  be  discharged  upon  such  challenge,  if  the  court        ^°^ 
shall  be  satisfied  of  the  fact ;  and  that  if  any  man  returned 
as  a  juror  for  the  trial  of  any  such  issue  shall  be  qualified 
in  other  respects  according  to  this  act,  the  want  of  freehold 
shall  not  on  such  trial  in  any  case,  civil  or  criminal,  be 
accepted  as  good  cause  of  challenge,  either  by  the  crown 
or  by  the  party,  nor  as  cause  for  discharging  the  man  so 
returned  upon  his  own  application ;  any  law,  custom,  or 
usage  to  the  contrary  notwithstanding;  provided  that 
nothing  herein  contained  shall  extend  in  anywise  to  any  Not  to  extend 
special  juror.  jSroiT**^ 


29.  And  be  it  further  enacted,  that  in  all  inquests  to  The  king 
be  taken  before  any  of  the  courts  hereinbefore  mentioned,  J^^^joj. 
wherein  the  king  is  <a  party,  howsoever  it  be,  notwith-  cause, 
standing  it  be  alleged  by  them  that  sue  for  the  king,  that 

the  jurors  of  those  inquests,  or  some  of  them,  be  not  indif- 
ferent for  the  king,  yet  such  inquests  shall  not  remain 
nntaken  for  that  cause ;  but  if  they  that  sue  for  the  king  prisoner  ai- 
will  challenge  any  of  those  jurors,  they  shall  assign  of  j^^  ^^^^ 
their  challenge  a  cause  certain,   and  the  truth  of  the  chaUenges 
same  challenge  shall  be  inquired  of  according  to  the  ooiyin 
custom  of  the  court;  and  it  shall  be  proceeded  to  the  "^''°^'- 
taking  of  the  same  inquisitions,  as  it  shall  be  found,  if  the 
challenges  be  true  or  not,  after  the  discretion  of  the  court ; 
and  that  no  person  arraigned  for  murder  or  felony  shall 
be  admitted  to  any  peremptory  challenge  above  the  number 
of  twenty. 

30.  And  be  it  further  enacted  and  declared,  that  it  Ckmrttohavc 
is  and  shall  be  lawfiil  for  his  Majesty^s  Courts  of  King^s  ^^J^J^ 
Bench,  Common  Pleas,  and  Exchequer  at  Westminster  ciai  juries  to 
respectively^,  and  for  the  judges  of  the  said  courts  of  the  Jjjj^^^ 
three  counties  palatine,  and  of  the  courts  of  great  sessions  proper  omcer. 


oOO 
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0  Geo.  4,  e,  fio,  in  Wales,  upon  motion  made  on  behalf  of  the  king,  or  upon 
u.  80—32.  the  motion  of  any  prosecutor,  relator,  plaintiff,  or  demao- 
dant,  or  of  any  defendant  or  tenant,  in  any  case  whatsoever, 
whether  civil  or  criminal,  or  on  any  penal  statute,  excepting 
only  indictments  for  treason  or  felony,  depending  in  any  of 
the  said  courts,  and  the  said  courts  and  judges  respectively 
are  hereby  authorized,  in  any^  of  the  cases  before  mentioned, 
to  order  and  appoint  a  special  jury  to  be  struck  before  the 
proper  officer  of  each  respective  court,  for  the  trial  of  any 
issue  joined  in  any  of  the  said  cases,  and  triable  by  a  joiTi 
in  such  manner  as  the  said  courts  respectively  have  usually 
ordered  tbe  same;  and  every  jury  so  struck  shall  be  the 
jury  returned  for  the  trial  of  such  issue. 

special  jurors.  31,  Every  man  who  shall  be  described  in  the  jurors' 
book  for  any  county  in  England  and  Wales,  or  for  the 
county  of  the  city  of  London,  as  an  esquire  or  person  of 
higher  degree,  or  as  a  banker  or  merchant,  shall  be  qualified 
and  liable  to  serve  on  special  juries  in  every  such  county 
in  England  and  Wales,  and  in  London  respectively ;  and 
the  sheriff  of  every  county  in  England  and  Wales,  or  his 
under-sheriff,  and  the  sheriffs  of  London  or  their  secondaiTf 
shall,  within  ten  days  after  the  delivery  of  the  jurors'  book 
for  the  current  year  to  either  of  them,  take  from  such  book 
the  names  of  all  men  who  shall  be  described  therein  as 
esquires  or  persons  of  higher  degree,  or  as  bankers  or  mer- 
chants, and  shall  respectively  cause  the  names  of  all  such 
men  to  be  fairlv  and  truly  copied  out  in  alphabetical  order, 
together  with  tfieir  respective  places  of  abode  and  additions, 
in  a  separate  list  to  be  subjoined  to  the  jurors'  book,  which 
list  shall  be  called  "  The  Special  Jurors*  List,"  and  shall 
prefix  to  every  name  in  such  list  its  proper  number,  begin- 
ning the  numbers  from  the  first  name,  and  continuing  them 
in  a  regular  arithmetical  series  dowQ  to  the  last  name,  and 
shall  cause  the  said  several  numbers  to  be  written  upon 
distinct  pieces  of  parchment  or  card,  being  all  as  nearly  as 
may  be  of  equal  size,  and  after  all  the  said  numbers  shall 
have  been  so  written,  shall  put  the  same  together  in  a  sepa- 
rate drawer  or  box,  and  shall  there  safely  keep  the  same 
to  be  used  for  the  purpose  hereinafter  mentioned. 

By  the  Juries  Act,  1870  (33  &  34  Vict  c.  77),  sect  6, 
'occupiers  of  private  houses  rated  to  the  poor-rate  or  house 
tax  on  a  value  of  not  less  than  100/.  in  a  town  of  20,000 
inhabitants  and  upwards,  or  on  a  value  of  not  less  than 
60/.  elsewhere,  and  persons  occupying  premises  other  than 
a  farm  rated  at  a  value  of  not  less  uian  100/.,  or  a  fann 
rated  at  a  value  of  not  less  than  300^,  are,  in  addition  to 
the  persons  named  in  this  section,  qnalified  and  liable  to 
serve  as  special  jurors. 


Time  and 
place  for 
nomlnatlns 
the  special 
jury. 


32.  Whenever  any  of  the  courts  and  judges  above 
mentioned  shall  order  a  special  jury  to  be  struck  before 
the  proper  officer  of  such  court,  such  officer  shall  appoint  a 
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6  Geo.  Ay  c.  60, 
«.  82. 


time  and  place  for  the  nomination  of  such  special  iuiy ; 
and -a  copy  of  the  rule  of  court,  and  of  such  officer's  ap- 
pointment)  shall  be  served  on  the  under-sheriff  of  the 
county  in  England  or  Wales  in  which  the  trial  is  to  be 
had,  or  on  the  secondary  of  the  city  of  London,  if  the 
trial  is  to  be  had  there,  and  also  on  all  the  parties  who 
have  uauaUy  been  served  with  the  same  respectively,  in 
the  accustomed  manner ;  and  the  said  officer,  at  the  time  Vnder-theriff 
and  place  appointed,  being  attended  by  such  under-sheriff  toatte'S'the 
or  secondary,  or  his  agent,  who  are  hereby  respectively  officer  wim* 
required  to  bring  with  them  the  jurors'  book  and  sucn  J^««Pf^^^ 
special  jurors'  list,  and  all  the  numbers  so  written  on  dis-  M?aii  ule 
tinct  pieces  of  parchment  or  card  as  aforesaid,  shall,  in  the  namben ; 
presence  of  all  the  parties  in  any  of  the  cases  aforesaid, 
and  of  their  attomies  (if  they  respectivelv  choose  to  itttend, 
or  if  the  said  parties  or  their  attomies,  all  or  any  of  them,  do 
not  attend,  then  in  their  absence),  put  all  the  said  numbers  officer  to  put 
into  a  box,  to  be  by  him  provided  for  that  purpose,  and  ^*'jj  a"Sx 
after  having  shaken  them  together  shall  draw  out  of  the  aod  to  (£aw*' 
said  box  forty-eight  of  the  said  numbers,  one  after  another,  <»«*  ^8»  *n<*  *<> 
and  shall,  as  each  number  is  drawn,  refer  to  tiie  corre-  ^t^tho^"^ 
spondlng  number  in  the  special  jurors'  list,  and  read  aloud  nnmben  and 
the  name  designated  by  such  number ;  and  if  at  the  time  ^^  ^  ^^ 
of  so  reading  any  name,  either  party,  or  his  attorney,  shaJl 
object  that  the  man  whose  name  shall  have  been  so  re- 
ferred to  is  in  any  manner  incapacitated  from  serving  on 
the  said  jury,  and  shall  also  then  and  there  prove  the  same 
to  the  satisfaction  of  the  said  officer,  such  name  shall  be 
set  aside,  and  the  said  officer  shall  instead  thereof  draw 
out  of  the   said  box  another  number,  and  shall  in  like 
manner  refer  to  the  corresponding  number  in  the  said  list, 
and  read  aloud  the  name  designated  thereby,  which  name 
may  be  in  like  manner  set  aside,  and  other  numbers  and 
names  shall  in  every  such  case  be  resorted  to,  according  to 
the  mode  of  proceeding  hereinbefore  described,  for  the 
purpose  of  supplying  names  in  the  places  of  those  set  aside, 
until  the  whole  number  of  forty-eight  names  not  liable  to 
be  set  aside  shall  be  completed*;  and  if  in  any  case  it  shall 
80  happen  that  the  whole  number  of  forty- eight  names 
cannot  be  obtained  from  the  special  jurors'  list,  in  such 
case  the  said  officer  shall  fairly  and  indifferently  take, 
according  to  the  mode  of  nomination  heretofore  pursued 
in  nominating  special  juries,  such  a  number  of  names  from 
the  general  jurors'  book,  in  addition  to  those  already  taken 
from  the  special  jurors'  list,  as  shall  be  required  to  make 
up  the  full  number  of  forty-eight  names,  all  and  every  of 
which  forty-eight  names  shall  in  such  case  be  equally 
deemed  and  taken  to  be  those  of  special  jurors  ;  and  the 
said  officer  shall  afterwards  make  out  for  each  party  a  list 
of  the  forty-eight  names,  together  with  their  respective 
places  of  abode  and  additions,  and  after  having  made  out 
such  list,  shall  return  all  the  numbers  so  drawn  out,  to- 
gether with  all  the  numbers  remaining  undrawn,  to  such 
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6  G<o.  4«  (.  fio,  under-sheriff  or  secondary,  or  hiB  agent,  to  be  by  saeh 
****"^^-    under-sheriff  or  secondary  safely  and  secnrely  kept  for 
futare  use. 

Costs  <A  34.  The  person  or  party  who  shall  appeal  for  a  special 

•pedal  July,    jury  shall  pay  the  fees  for  striking  such  jury,  and  all 

the  expenses  occasioned  by  the  tried  of  the  cause  by  the 

same,  and  shall  not  have  any  further  or  other  aUowanoe 

for  the  same,  upon  taxation  of  costs,  than  such  person  or 

party  would  be  entitled  unto  in  case  the  cause  had  been 

tried  by  a  common  jury,  unless  the  judge  before  whom  the 

Certificate  of    cause  is  tried  shall,  immediately  after  the  verdict,  certify 

jadge.  under  his  hand  upon  the  back  of  the  record  that  the  same 

was  a  cause  proper  to  be  tried  by  a  special  jury. 

The  term  *'  immediately  *'  means  within  a  reasonable  time 
after  the  trial  {Christie  v.  Richardson^  10  M.  &  W. 
688),  and  an  application  made  the  day  after  the  trial  has 
been  held  to  be  too  late.  (  Waggett  y.  Shaw,  3  Camp. 
316.) 

Fees  to  35.  No  juror  who  shall  serve  upon  any  special  juiy 

spedai  juron.  g|iall  be  allowed  or  take  for  serving  on  any  such  jury  more 
than  such  sum  of  money  as  the  fudge  who  tries  the  issue  shall 
think  just  and  reasonable^  ana  which  shall  not  exceed  the 
sum  of  one  pound  one  shilling,  except  in  causes  wherein  a 
view  is  directed,  and  shall  have  been  had  by  such  juror. 

By  24  Geo.  2,  c.  18,  s.  2,  the  remuneration  of  special  jurors 
was  first  fixed  as  above.  By  the  Jurors  Act,  1870,  sect. 
22,  it  was  fixed  at  a  guinea  a  day;  but  that  section 
having  been  repealed  by  34  Vict  c  2,  the  remuneration 
stands  as  fixed  by  the  present  section. 

Tales  dedr-  37.  Where  a  full  jury  shall  not  appear  before  any 
camstanttbat.  court  of  assize  or  nisi  prius,  or  where,  after  appearance  of  a 
full  jury,  by  challenge  of  any  of  the  parties,  the  jury  is  likely 
to  remain  untaken  for  default  of  jurors,  every  such  court, 
upon  request  made  for  the  king  by  anyone  thereto  autho- 
rized or  assigned  by  the  court,  or  on  request  made  by  the 
parties,  plaintiff,  or  demandant,  defendant  or  tenant,  or 
their  respective  attomies,  in  any  action  or  suit,  whether 
popular  or  private,  shall  command  the  sheriff  or  other 
minister,  to  whom  the  making  of  the  return  shall  belong,  to 
name  and  appoint,  as  often  as  need  shall  require,  so  manv 
of  such  other  able  men  of  the  county  then  present  as  shall 
make  up  a  full  jury ;  and  the  sheriff  or  other  minister 
aforesaia  shall,  at  such  command  of  the  court,  return  such 
men  duly  qualified  as  shall  be  present  or  can  be  found  to 
serve  on  such  jury,  and  shall  add  and  annex  their  names  to 
the  former  panel,  provided  that  where  a  special  juir  shall 
have  been  struck  for  the  trial  of  any  issue,  the  talesmen 
shall  be  such  as  shall  be  impannelled  upon  the  common 
jury  panel  to  serve  at  the  same  court,  if  a  sufficient  number 
of  such  men  can  be  found ;  and  the  king,  by  anyone  so 
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authorized  or  assigned  as  aforesaid,  and  all  and  every  the 
parties  aforesaid,  shall  and  may,  in  each  of  the  cases 
aforesaid,  have  their  respective  challenges  to  the  jurors  so 
added  and  annexed,  and  the  court  shall  proceed  to  the 
trial  of  every  such  issue  with  those  jurors  who  were  before 
impannellea,  together  with  the  talesmen  so  newly  added 
and  annexed,  as  if  all  the  said  jurors  had  been  returned 
upon  the  writ  or  precept  awarded  to  try  the  issue. 

See  35  Hen.  8,  c.  6;  4  &  5  P.  &  M.  c.  7;  5  EUz.  c.  ^5;  14 
£112.  c  9;  7  &  8  Will.  8,  c.  82,  for  the  former  law  of  this 
snbjectw 

It  has  been  held,  that  in  a  special  jury  cause  the  plaintiff 
mar  have  a  tales  without  the  defendant's  consent.  (  Oat- 
liffy.  Bourne,  2  M.  &  R.  100.)  If  neither  party  pray 
a  tales,  the  cause  goes  off  for  want  of  jurors.  (JenHru 
V.  Pureelj  1  Str.  707.) 
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1862, 
«.  109— in. 


The  Cohuok  Law  Procedubb  Act,  1852, 

ss.  109—113. 

109.  In  any  county,  except  London  and  Middlesex,  the  Mode  of  ob- 
plaintiff  in  any  action,  except  replevin,  shall  be  entitled  to  J^^f  jiry 
have  the  cause  tried  by  a  special  jury,  upon  giving  notice  in  oonntiy 
in  writing  to  the  defendant,  at  such  time  as  would  be  ne-  <»»•«•- 
cessary  for  a  notice  of  trial,  of  his  intention  that  the  cause 

shall  be  so  tried ;  and  the  defendant  or  plaintiff  in  reple- 
vin, shall  be  so  entitled,  on  giving  the  like  notice  within 
the  time  now  limited  for  obtaining  a  rule  for  a  special 
jury :  provided  that  the  court  or  a  judge  maj  at  any  time 
ordfer  that  a  cause  shall  be  tried  by  a  special  jury,  upon 
such  terms  as  they  or  he  shall  think  fit. 

110.  In  London  and  Middlesex  special  jurors  shall  be  spedai  juries 
nominated  and  reduced  by  and  before  the  under-sheriff  and  *°i^?i2J^ 

3  a.*      1      •'^    in  I.     xi.  X       and  Middlo- 

secondaxy  respectively,  m  like  manner  as  by  the  master  sex,  bow 
before  this  act,  upon  the  application  of  either  party  entitled  strack. 
to  a  special  jury,  and  his  obtaining  a  rule  for  such  pur- 
pose; and  the  names  of  the  jurors  so  struck  shall  be 
placed  upon  a  panel,  which  shall  be  delivered  and  annexed 
to  the  nisi  prius  record,  in  like  manner  and  upon  the  same 
terms  as  hereinbefore  provided  with  reference  to  the  panel 
of  common  jurors;  and  upon  the  trial  the  special  jury 
shall  be  balloted  for,  and  called  in  the  order  in  which 
they  shall  be  drawn  firom  the  box,  in  the  same  manner  as 
common  jurors. 

111.  Where  the  defendant  in  any  case,  or  plaintiff  in  Remedy  for 
replevin,  gives  notice  of  his  intention  to  try  the  cause  by  a  SSjJf  ^laf" 
special  jury,  and  the  venue  is  in  London  or  Middlesex,  the  by  special 
court  or  a  judge,  if  satisfied  that  such  notice  is  given  for  y^- 

the  purpose  of  delay,  may  order  that  the  cause  be  tried  by 
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C'  L.P.A€t,  a  common  jmy,  or  make  auch  other  order  as  to  the  trial 
u.  111^113.  ^^  ^c  cause  as  such  court  or  judge  shall  think  fit. 

Notice  to  112.  Where  notice  has  been  given  to  tiy  by  special  jury, 

bVspecSL*'^^  either  party  may,  six  days  before  the  first  day  of  the  sit- 
jar;-.  tings  in  liondon  or  Middlesex,  or  adjournment  day  in 

London,  or  commission  da^  of  the  assizes,  give  notice  to 
the  sheriff  that  such  cause  is  to  be  tried  by  a  special  joiy ; 
and  in  case  no  such  notice  be  given,  no  special  jury  need 
be  summoned  or  attend,  and  the  cause  may  be  tried  by  & 
common  jury,  unless  otherwise  ordered  by  the  court  or 
a  judge. 

If  special  113.  In  ^  cases  where  notice  is  not  given  to  the  sheriff 

juiynonnm-  that  the  causc  is  to  be  tried  by  a  special  jury,  and  by 
tobotrieoj  1*6^0^  thereof  a  special  jury  is  not  summoned  or  does  not 
A  oomnum  attend,  the  cause  may  be  fried  by  a  common  jury,  to  be 
juxy.  taken  from  the  panel  of  common  jurors,  in  like  manner  as 

if  no  proceedings  had  been  had  to  tiy  the  cause  by  a  special 
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IV, 

Petition  op  Right. 
[23  &  24  Vict.  c.  34.] 

An  Act  to  amend  the  Law  relating  to  Petitions  of 
Rightj  to  simplify  the  ProceedingSy  and  to  make 
Provisions  for  the  Costs  thereof 

[3rd  July,  I860.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to 
petitions  of  right,  to  simplify  the  procedure  therein,  to 
make  provision  for  the  recovery  of  costs  in  such  cases,  and 
to  assimilate  the  proceedings,  as  nearly  as  may  be,  to  the 
course  of  practice  and  procedure  now  in  force  in  actions  and 
suits  between  subject  and  subject :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

The  new  procedure  does  not,  in  general,  apply  to  petitions 
of  right,  not  being  *'  actions,"  that  is,  not  having  been 
"  commenced  by  writ,  bill  or  information."  (See  Ord.  L, 
Rule  1.)  They  are  proceedings  "to  be  taken  in  the  High 
Court  in  the  same  manner  as  they  would  have  been  taken 
in  any  court  in  which  they  could  have  been  taken  if  the 
Judicature  Acts  had  not  passed,"  i.e.,  under  this  act 
(commonly  called  **  Bovill's  Act ").     See  note  to  sect.  7. 

1.  A  petition  of  right  may,  if  the  suppliant  think  fit,  be  Petitions  of 
intitulea  in  any  one  of  the  superior  courts  of  common  law  J^n.5?J{Li 
or  equity  at  Westminster  in  which  the  subject-matter  of  in  any  of 
siich  petition  or  any  material  part  thereof  would  have  thesnpcrior 
been  cognizable  if  the  same  had  been  a  matter  in  dispute  wa^inster. 
between  subject  and  subject,  and  if  intituled  in  a  court  of 
common  law  shall  state  in  the  margin  the  venue  for  the 
trial  of  such  petition  ;  and  such  petition  shall  be  addressed  Tbe  form, 
to  her  Majesty  in  the  form  or  to  the  effect  in  the  schedule  SSitent«"«J 
to  this  act  annexed  (No.  1),  and  shall  state  the  christian  the  petition 
and  surname  and  usual  place  of  abode  of  the  suppliant  and  MinSchedaie 
of  his  attorney,  if  any,  by  whom  the  same  shall  be  pre-     ^*  * 
sented,  and  shall  set  forth  with  convenient  certainty  the 
facts  entitling  the  suppliant  to  relief,  and  shall  be  signed 
by  such  suppliant,  his  counsel  or  attorney. 

The  petition  should  now  be  entitled  in  the  Hi^h  Court  of 
Justice,  and  in  the  division  in  which  its  subject  is  pro- 
L.F.  Z 
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Petition  to 
be  left  at 
Home  Office. 


Upon  flat 
being  ob- 
tAlned,  peti- 
tion, iac  to 
be  left  at 
office  of 
solicitor  of 
trawiuy. 


perly  cognizable.  (See  sect  76,  Jadicatnre  Act,  1873, 
p.  57).  Venne,  strictly  so  called,  is  now  abolished 
(Ord.  XXXVL,  Rale  1.  p.  206);  bat  the  place  of  trial  is 
to  be  designated  on  the  statement,  unless  it  is  Middlesex. 

2.  The  said  petition  shall  be  left  with  the  Secretary  of 
State  for  the  Home  Department,  in  order  that  the  same 
may  be  submitted  to  her  Majesty  for  her  Majesty's  gracioas 
consideration,  and  in  order  that  her  Majesty,  if  she  shall 
think  fit,  may  grant  her  fiat  that  right  be  done,  and  no  fee 
or  sum  of  money  shall  be  payable  by  the  snppliant  on  so 
leaving  such  petition,  or  upon  his  receiving  back  the  same. 

Whether  any  dnty  is  imposed  on  the  secretary  of  state  to 
present  the  petition  to  parliament  is  ^ery  doabtfol.  (See 
jReg.  Y.  Lords  Oomminumeri  nf  the  Treasury,  41  L.  J., 
Q.  B.  178.) 

3.  Upon  her  Matesty's  fiat  being  obtained  to  sach  peti- 
tion, a  copy  of  such  petition  and  nat  shall  be  left  at  the 
office  of  tne  solicitor  to  the  treasury,  with  an  endorsement 
thereon  in  the  form  or  to  the  effect  in  the  schedule  (No.  2) 
to  this  act  annexed,  praying  for  a  plea  or  answer  on  behalf 
of  her  Majesty  within  twenty-eight  days,  and  it  shall  there- 
upon be  the  duty  of  the  said  solicitor  to  transmit  such 
petition  to  the  particular  department  to  which  the  subject- 
matter  of  such  petition  may  relate,  and  the  same  shall  be 
prosecuted  in  the  court  in  which  the  same  shall  be  intituled, 
or  in  such  other  court  as  the  Lord  Chancellor  may  direct 


Time  for  4.  The  time  for  answering,  pleading,  or  demurring  to 

the  crol?i^^  such  petition,  on  behalf  of  her  Majesty,  shall  be  the  said 
e  crown.  pg^Q^  ^f  twenty-eight  days  after  the  same,  with  such 
prayer  of  a  plea  or  answer  as  aforesaid,  shall  have  been 
left  at  the  office  of  the  solicitor  to  the  treasury,  or 
such  further  time  as  shall  be  allowed  by  the  court  or  a 
judge :  provided  always,  that  it  shall  he  lawful  for  the 
Lord  Chancellor,  on  the  application  of  the  attorney- 
general  or  of  the  suppliant,  to  change  the  court  in  which 
such  petition  shall  be  prosecuted,  or  the  venue  for  the  trial 
of  the  same. 


Power  to 
change  the 
court  or 
venue. 


Time  for 
answering 
bj  other  per- 
lons,  parties 
to  the  pett* 
Uoa. 


6.  In  case  any  such  petition  of  right  shall  be  presented 
for  the  recovery  of  any  real  or  personal  property,  or  any 
right  in  or  to  the  same,  which  shall  have  been  granteil 
away  or  disposed  of  by  or  on  behalf  of  her  Majesty  or  her 
predecessors,  a  copy  of  such  petition,  allowance,  and  fiat 
shall  be  served  upon  or  left  at  the  last  or  usual  or  last 
known  place  of  abode  of  the  person  in  the  poasession, 
occupation,  or  enjoyment  of  such  property  or  right,  en- 
dorsed with  a  notice  in  the  form  set  forth  m  the  sciwdale 
(No.  dX  requiring  such  person  to  appear  thereto  within 
eight  aays,  and  to  plead  or  answer  thereto  in  tbe  court  in 
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which  the  same  shall  be  prosecuted  within  fourteen  days    Petmmu  of 
after  the  same  shall  have  been  so  served  or  left  as  afore-     ^YrIr/^' 

said ;  and  it  shall  not  be  necessary  to  issue  any  scire  facias  : — 

or  other  process  to  such  person  for  the  purpose  of  requir- 
ing him  to  appear  and  plead  or  answer  to  such  petition,  but 
he  shall  within  the  time  so  limited,  if  it  be  intended  by 
him  to  contest  such  petition,  enter  an  appearance  to  the 
same  in  the  form  set  forth  in  schedule  (No.  4)  to  this  act 
annexed,  or  to  the  like  effect,  and  shall  plead,  answer,  or 
demur  to  the  said  petition  within  the  time  specified  in  such 
nptice,  or  such  further  time  as  shall  be  allowed  by  the  court 
or  a  judge. 

6.  Such  petition  may  be  answered  by  way  of  answer,  The  answer 
plea,  or  demurrer  in  a  court  of  equity,  or  in  a  court  of  aj^^^tion. 
common  law,  by  way  of  plea  or  demurrer,  or  by  both  pleas 

and  demurrer,  by  or  in  the  name  of  her  Majesty's  attorney- 
general  on  behalf  of  her  Majesty,  and  by  or  on  behalf  of 
any  other  person  who  may  in  pursuance  hereof  be  called 
upon  to  plead  or  answer  thereto,  in  the  same  manner  as  if 
such  petition  in  a  court  of  equity  were  a  bill  filed  therein, 
or  if  the  petition  be  prosecuted  in  a  court  of  common  law 
as  if  the  same  were  a  declaration  in  a  personal  action,  and 
without  the  necessity  for  any  inquisition  finding  the  truth 
of  such  petition  or  tne  right  of  the  suppliant,  and  such  and 
the  same  matter  as  would  be  sufficient  ground  of  answer 
or  defence  in  point  of  law  or  fact  to  such  petition  on  the 
behalf  of  her  Majesty  ma^  be  alleged  on  behalf  of  any  such 
other  person  as  aforesaid  called  on  to  plead  or  answer 
thereto. 

Petitions  will  now  be  answered  by  statement  of  defence  and 
demnrrer.    (See  note  to  sect  7.) 

7.  So  far  as  the  same  may  be  applicable,  and  except  in  Prooedare  fn 
so  far  as  may  be  inconsistent  with  this  act,  the  laws  and  "}J**!1*°*' 
statutes  in  force  as  to  pleading,  evidence,  hearing  and  trial,  Object  and*^ 
security  for  costs,  amendment,  arbitration,  special  cases,  subject  to 
the  means  of  procuring  and  taking  evidence,  set-off,  appeal,  ^tuion8*of 
and  proceedings  in  error  in  suits  in  equity,  and  personal  rifrht,  so  far 
actions  between  subject  and  subject,  and  the  practice  and  "  applicable, 
course  of  procedure  of  the  said  courts  of  law  and  equity 
respectively  for  the  time  being  in  reference  to  such  suits 

and  personal  actions,  shall,  unless  the  court  in  which  the 
petition  is  prosecuted  shall  otherwise  order,  be  applicable 
and  apply  and  extend  to  such  petition  of  right :  provided 
always,  that  nothing  in  this  statute  shall  be  construed  to 
give  to  the  subject  any  remedy  against  the  crown  in  any 
case  in  which  he  would  not  have  been  entitled  to  sucu 
remedy  before  the  passing  of  this  act 

The  new  procedure  under  the  Judicature  Act  will  now 
apply  to  petitions  of  right,  as  part  of  the  practice  of  the 
courts  of  law  and  equity  "for  the  time  being."    The 
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petition  will  aooordinglj  be  followed  by  an  answer  or 
demarrer,  and  the  proceedings  will  go  on  nnder  the  rolea 
of  coart,  except  where  otherwise  expressly  proTided  by 
this  act 


DecTQOS  or 
jadgments 
by  default. 


8.  In  case  of  a  failure  on  the  behalf  of  her  Majesty,  or 
of  any  such  other  person  as  aforesaid  called  upon  to  answer 
or  plead  to  such  petition,  to  plead,  answer,  or  demur  in  due 
time,  either  to  such  petition  or  at  any  subsequent  stage  of 
the  proceedings  thereon,  the  suppliant  shall  be  at  liberty 
to  apply  to  the  court  or  a  judge  for  an  order  that  the  peti- 
tion may  be  taken  as  confessed ;  and  it  shall  be  lawful  for 
such  court  or  judge,  on  being  satisfied  that  there  has  been 
such  failure  to  plead,  answer,  or  demur  ip  due  time,  to  order 
that  such  petition  may  be  taken  as  confessed  as  against  her 
Majesty  or  such  other  party  so  making  default ;  and  in  case 
of  default  on  the  behau  of  her  Majesty  and  any  other  such 
person  (if  any)  called  upon  as  aforesaid  to  answer  or  plead 
thereto,  a  decree  may  be  made  by  the  court,  or  leave  may 
be  given  by  the  court,  on  the  application  of  the  suppliant, 
to  sign  judgment  in  favour  of  the  suppliant:  provided 
always,  that  such  decree  or  judgment  may  afterwards  be 
set  aside  by  such  court  or  a  judge,  in  their  or  his  discretion, 
on  such  terms  as  to  them  or  him  shall  seem  fit 


Form  of 
JudgmeDt  or 
decree. 


Effect  of 
judgment 
of  amorettfl 


9.  Upon  every  such  petition  of  right  the  decree  or  judg- 
ment of  the  court,  whether  given  upon  demurrer  upon  the 
pleadings  or  upon  a  default  to  answer  or  plead  in  time,  or 
after  hearing  or  verdict,  or  in  error,  shall  be  that  the  sup- 
pliant is  or  is  not  entitled  either  to  the  whole  or  to  some 
portion  of  the  relief  sought  by  his  petition,  or  such  other 
relief  as  the  court  may  think  right,  and  such  court  may  give 
a  decree  or  judgment  that  the  suppliant  is  entitled  to  such 
relief,  and  upon  such  terms  and  conditions  (if  any)  as  such 
court  shall  tnink  just 

10.  In  all  cases  in  which  the  judgment  commonly-  called 
a  judgment  of  amoveas  manus  has  heretofore  been  pro- 
nounced or  given  upon  a  petition  of  right,  a  judgment  that 
the  suppliant  is  entitled  to  relief  as  hereinbefore  provided 
shall  be  of  such  and  the  same  e£fect  as  such  judgment  of 
amoveas  manus. 


Coats  reco- 
verable by 
the  crown 
and  any 
other  person 
party  to  the 
petition. 


11.  Upon  any  such  petition  of  right  the  attorney- 
general  or  other  person  appearing  on  behalf  of  her 
Majesty,  and  every  such  other  person  as  aforesaid  who 
shall  appear  and  plead  or  answer  to  such  petition,  shall  be 
entitled  respectively  to  recover  costs  i^ainst  tHe  suppliant, 
in  the  same  manner,  and  subject  to  the  same  restrictions 
and  discretion,  and  under  the  same  rules,  regulations  and 
provisions,  so  far  as  they  are  applicable,  as  are  or  may 
be  usually  adopted  or  in  force  touching  the  payment  or 
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receipt  of  costs  in  proceedings  between  subject  and  sub-    Petuum  cf 
ject,  and  for  the  recovery  of  such  costs  such  and  the  same     ^iJi,f  ^* 

remedies  and  writs  of  execution  as  are  authorized  for  '- — 

enforcing  payment  of  costs  upon  judgments  in  personal 
actions  or  decrees,  rules,  or  orders,  shall  and  may  be  pro- 
secuted, sued  out,  and  executed  respectively  by  or  on 
behalf  of  her  Majesty  and  of  such  other  person  as  afore- 
said as  shall  appear  and  plead  to  such  petition,  and  any 
costs  recovered  on  behalf  of  her  Majesty  shall  be  paid 
into  the  exchequer,  and  shall  become  part  of  the  consoli- 
dated fund,  except  where  such  petition  shall  be  defended 
on  behalf  of  her  Majesty  in  her  private  capacity,  in  which 
case  such  costs  shall  be  paid  to  the  treasurer  of  her 
Majesty's  household,  or  such  other  person  as  her  Majesty 
shall  appoint  to  receive  the  same. 

12.  Upon  any  such  petition  of  right  the  suppliant  shall  The  sappiiant 
be  entitled  to  costs  against  her  Majesty,  and  also  against  ^^^8*^"^ 
any  other  person  appearing  or  pleading  or  answering  to  against  the 
any  such  petition  of  right,  in  like  manner  and  subject  to  ^J?^**  *"<| 
the  same  rules,  regulations,  and  provisions,  restrictions,  touie'^^ 
and  discretion,  as  far  as  they  are  applicable,  as  are  or  may  ceedings. 

be  usually  adopted  or  in  force  touching  the  right  to 
recover  costs  in  proceedings  between  subject  and  subject ; 
and  for  the  recovery  of  any  such  costs  from  any  such 
person,  other  than  her  Majesty,  appearing  or  pleading  or 
answering  in  pursuance  hereof  to  any  such  petition  of 
right,  such  and  the  same  remedies  and  writs  of  execution 
as  are  authorized  for  enforcing  payment  of  costs  upon 
rules,  orders,  decrees,  or  judgments  in  personal  actions 
between  subject  and  subject  shall  and  may  be  prosecuted, 
sued  out,  and  executed  on  behalf  of  such  suppliant. 

13.  Whenever,  upon  any  such  petition  of  right,  a  judg-  Decree  or 
ment,  order,  or  decree  shall  be  given  or  made  that  the  {jj^*^/.*," 
suppliant  is  entitled  to  relief,  and  there  shall  be  no  re-  suppliant  tJ 
hearing,  appeal,  or  writ  of  error,  or  in  case  of  an  appeal  be  oertifled 
or  proceedings  in  error  a  judgment,  order,  or  decree  snail  in,^or^ 
have  been  affirmed,  given,  or  made  that  the  suppliant  is  treasurer  of 
entitled  to  relief,  or  upon  any  rule  or  order  being  made  ^fd^I*" ^5,^ 
entitling  the  suppliant  to  costs,  any  one  of  the  judges  of  of  schedule 
the  court  in  which  such  petition  shall  have  been  prose-  ^o*  ^* 
cuted  shall  and  may,  upon  application  in  behalf  of  the 
suppliant,  after  the  lapse  of  fourteen  days  from  the  making, 
giving,  or  affirming  of  such  judgment  or  decree,  rule,  or 

order,  certify  to  the-  conmiissioners  of  her  Majesty's 
treasury,  or  to  the  treasurer  of  her  Majesty's  household, 
as  the  case  may  require,  the  tenor  and  purport  of  the 
same,  in  the  form  in  the  schedule  (No.  5)  to  this  act 
annexed,  or  to  the  like  effect ;  and  such  certificate  may  be 
sent  to  or  left  at  the  office  of  the  commissioners  of  her 
Majesty's  treasury,  or  of  the  treasurer  of  her  Majesty's 
household,  as  the  case  may  be. 


610 


SUBSISTING  PROCEDURE. 


Prtifioiuof 

Right  Aet^ 

1860. 

Aatisfactlon 
of  the  judg- 
meut  And 
costa. 


Power  to 
Judges  to 
make  rales 
and  regula* 
tions,  iic 


8abintei<m 
of  rales  to 
parliament 


14.  It  shall  be  lawful  for  the  commissioners  of  her 
Majesty's  treasury  and  they  are  hereby  required  to  pay  the 
amount  of  any  moneys  and  costs  as  to  which  a  judgment 
or  decree,  rule  or  order  shall  be  given  or  made  that  the 
suppliant  in  any  such  petition  of  right  is  entitled,  and  of 
which  judgment  or  decree,  rule,  or  order  the  tenor  and 
purport  shall  have  been  so  certified  to  them  as  aforesaid, 
out  of  any  moneys  in  their  hands  for  the  time  being  legally 
applicable  thereto,  or  which  may  be  hereafter  voted  bV 
parliament  for  that  purpose,  provided  such  petition  shall 
relate  to  any  public  matter ;  and  in  case  the  same  shall 
relate  to  any  private  property  of  or  enjoyed  by  her 
Majesty,  or  any  contract  or  engagement  made  by  or  on 
behalf  of  her  Majesty,  or  any  matter  affecting  her  ilajestr 
in  her  private  capacity,  a  certificate  in  the  form  aforesaid 
may  be  sent  to  or  left  at  the  ofilice  of  the  treasurer  of  her 
Majesty's  household,  or  such  other  person  as  her  Majesty 
shall  ft*om  time  to  time  appoint  to  receive  the  same,  and 
the  amount  to  which  the  suppliant  is  entitled  shall  be  paid 
to  him  out  of  such  funds  or  moneys  as  her  Majesty  shall  be 
graciously  pleased  to  direct  to  be'  applied  for  that  purpose. 

16.  It  shall  be  lawful  for  the  judges  of  the  said  courts 
of  law  and  equity  respectively,  or  any  three  or  more  of  the 
judges  of  the  Court  of  Chancery,  of  whom  the  Lord  Chan- 
cellor  shall  be  one,  and  for  any  eight  or  more  of  the  judges 
of  the  courts  of  common  law,  of  whom  the  chiefs  of  each 
of  the  said  courts  shall  be  three,  from  time  to  time  to  make 
all  such  general  rules  and  orders  in  their  said  respective 
courts  of  law  and  equity,  for  regulating  the  pleading  and 
practice  on  such  petitions  of  right,  and  for  the  effectual 
execution  of  this  act  and  of  the  intention  and  object 
hereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in 
respect  of  the  several  matters  herein  contained,  and  the 
peHbrmance  thereof,  and  for  the  government  and  conduct 
of  the  officers  of  their  respective  courts  in  and  relating  to 
the  distribution  and  performance  of  the  duties  and  business 
to  be  done  or  performed  in  execution  of  this  act,  as  such 
judges  may  think  fit,  reasonable,  necessary,  or  proper,  and 
to  n-ame  such  writs  and  forms  of  proceedings  as  to  them 
may  seem  expedient  for  the  purposes  aforesaid;  and  all 
sucn  rules,  orders,  or  regulations  shall  be  laid  before  both 
houses  of  parliament,  if  parliament  be  then  sitting,  imme- 
diately upon  the  making  of  the  same,  or  if  parliament  be 
not  sitting,  then  within  five  days  after  the  next  meeting 
thereof;  and  no  such  rule,  order,  or  regulation  shall  have 
effect  until  three  months  after  the  same  shall  have  been  so 
laid  before  both  houses  of  parliament ;  and  any  rule,  order, 
or  regulation  so  made  shall  from  and  after  such  time  afore- 
said be  binding  and  obligatory  on  the  said  courts,  and  on 
any  courts  of  error  or  appeal  into  which  any  judgmenta  or 
decrees  of  the  said  courts  shall  be  carried  by  any  writ  of 
error  or  appeal,  and  be  of  the  like  force  and  e^ect  as  if  the 


PETITIOir  OF  BIGHT.  51 1 

provisions  contained  therein  had  been  expressly  enacted  by     J^Htkmt  of 
parliament:  provided  always,  that  it  shall  be  lawful  for     ^^J^*** 

the  Queen's  most  excellent  Majesty,  by  any  proclamation  ^— 

inserted  in  the  London  Gazette,  or  for  either  of  the  houses 
of  parliament,  by  any  resolution  passed  at  any  time  within 
three  months  next  aner  such  rules,  orders,  and  regulations 
shall  have  been  laid  before  parliament,  to  suspend  the 
whole  or  any  part  of  such  rules,  orders  or  regulations,  and 
in  such  case  tne  whole,  or  such  part  Uiereof  as  shall  be  so 
suspended,  shall  not  be  binding  and  obligatory  on  the  said 
courts. 

No  roles  were  made  under  this  section  by  the  common 
law  judges,  but  a  Chancery  order  was  issued  on  1st 
February,  1862,  the  provisions  of  which,  under  sect.  21 
of  the  Jadicatore  Act,  1875,  will  now  apply  to  all  the 
divisions  of  the  High  Court. 

The  order  was  as  follows : — 

1.  Upon  her  Majesty's  fiat  being  obtained  to  any  petition 

of  right,  presented  in  pursuance  of  the  said  act,  and 
intituled  in  the  Court  of  Chancery,  such  petition 
witii  the  fiat  thereon,  together  with  a  printed  copy  of 
such  petition  and  fiat  (if  the  petition  is  in  writing), 
shall  be  filed  at  the  office  of  the  Clerks  of  Becords 
and  Writs. 

2.  Every  such  petition,  or  the  printed  copy  thereof,  so 

filed,  shall  be  marked  with  the  words  '*  Lord  Chan- 
cellor" or  <*  Master  of  the  Kolls;"  and  if  with  the 
words  "  Ix>rd  Chancellor,"  then  also  with  the  title  of 
the  Vioo-Chanoellor  before  whom  it  is  intended  to  be 
prosecuted. 

8.  Every  copy  of  a  petition  of  right  left  at  the  office  of 
the  Solicitors  of  the  Treasury  in  pursuance  of  the 
said  act,  and  every  copy  of  a  petition  of  right  served 
upon  or  left  at  the  last  or  usual,  or  last  known  place 
of  abode  of  any  person,  under  the  provisions  of  that 
act,  shall  be  a  printed  copy  sealed  with  the  seal  of 
the  office  of  the  Clerks  of  Becords  and  Writs,  in  the 
same  manner  as  copies  of  bills  are  now  sealed.  And 
the  leaving  or  serving  of  any  copy  not  printed,  or  not 
sealed  with  the  office  seal,  shall  be  of  no  effect  for 
any  of  the  purposes  of  the  said  act 

4.  A  suppliant  m  any  petition  under  the  said  act  desiring 
to  file  interrogatories  for  the  examination  of  any 
person  or  persons  who  may  be  required  to  plead  or 
answer  thereto  [other  than  her  Majesty's  attorney- 
general],  shall  nle  such  interrogatories  at  tiie  same 
time  as  such  petition.  And  a  copy,  examined  and 
marked  by  the  Clerks  of  Records  and  Writs,  of  the 
interrogatories  which  any  respondent  is  required  to 
answer  shall  be  served  upon  such  respondent,  together 
with  the  copy  of  the  petition. 

6.  Any  person  who  might  be  admitted  to  prosecute  a  suit 
in  this  court  in  formft  pauperis  may  be  admitted  to 

f>ro6ecute  in  formi   pauperis  a   petition  of  right 
nstituted  in  this  court.    And  any  persOn  who  might, 
if  a  defendant  to  an  ordinary  salt  in  this  court, 
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Pffifums  of  hare  been  admitted  to  defend  in  fonna  panperis,  uuij 

Rvjhi  Act,  \^  admitted  to  make  his  defence  in  forma  panpens 

^*^^'  to  any  petition  of  right  institnted  in  this  oourt  vbich 

he  nuiv  be  leqoired  to  plead  or  answer  to.  Bat  no 
person  shall  be  admitted  to  prosecute  anj  petition  in 
forma  panperis,  withont  a  certificate  of  coonael  that 
he  conceiTes  the  case  to  be  proper  for  relief  in  this 
court. 

6.  The  same  orders  and  mles  shall  apply  with  regard  to 

any  persons  admitted  to  sae  or  defend  in  forma 
panperis  under  these  orders  as  are  applicable  with 
regard  to  paupers  in  suits  between  subject  and 
subject. 

7.  So  far  as  the  same  may  be  applicable,  and  except  in 

BO  far  as  may  be  inconsistent  with  the  said  act  and 
with  the  preceding  orders,  the  general  orders  from 
time  to  time  in  force  as  to  proceedings  in  suits  in 
this  court,  and  the  practice  and  course  of  proceeding 
in  this  court  in  reference  to  such  suits,  shall  be  appli- 
cable, and  apply  and  extend  to  proceedings  in  this 
court  in  petitions  under  the  said  act,  whidi  are  for 
the  purposes  of  this  order  to  be  considered  as  bills. 

8.  The  duties  which,  under  the  said  act  and  the  said 

orders,  may  be  required  to  be  performed  by  officers 

of  this  court  shall  be  performed  by  the  officers 

respectively  who  perform  duties  of  a  similar  nature 

in  suits  in  this  court  between  subject  and  subject, 

and  the  fees  and  allowances  payable  to  all  officers 

and  solicitors  of  this  court  in  respect  of  mattezs 

under  the  said  act  shall  be  such  fees  and  allowances 

as  by  the  practice  of  the  court  and  the  general  orders 

from  time  to  time  in  force  tbev  are  entitled  to  take 

and  charge  for  similar  proceedings  in  cases  between 

subject  and  subject. 

The  rules  are  now  only  in  fprce  so  far  as  modified  by  the 

Judicature  Act  and  Rules  (see  sect  73,  Judicature  Act). 

Each  petition  will,  therefore,  be  headed  in  the  High 

Court  with  the  name  of  a  division,  and,  if  the  Chanoeiy 

Division,  with  the  name  of  a  judge.    The  other  rules 

will  also  be  modified  so  as  to  place  a  petition  of  right 

in  the  position  of  a  statement  of  claim  under  the  new 

procedure. 

interpreu-  16.  In  the   construction   of  this  act  the  words  ''her 

tion  of  terms.  Majesty  *'  shall  extend  to  and  include  her  Majesty's  suc- 
cessors ;  and  the  words  *'  Lord  High  Chancellor  *'  and 
'^  Lord  Chancellor  "  respectively  shall  mean  and  include 
Keeper  of  the  Great  Seal  and  Commissioners  for  executing 
the  office  of  Lord  Chancellor  or  Keeper  of  the  Great  Seal ; 
the  word  *'  court "  shall  be  understood  to  mean  any  one  of 
the  superior  courts  of  common  law  or  equity  at  West- 
minster in  which  any  such  petition  is  presented ;  the  word 
'*  relief"  shall  comprehend  every  species  of  relief  claimed 
or  prayed  for  in  any  such  petition  of  right,  whether  a 
restitution  of  any  incorporeal  right,  or  a  return  of  lands  or 
chattels,  or  a  payment  of  money  or  damages  or  otherwise ; 
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and  the  word  ''judge  "  shall  be  understood  to  mean  a  judge    Petuions  of 
or  baron  of  any  of  the   said  courts  respectively;   and     ^Yaso***' 

wherever  in  this  act,  in  describing  or  referring  to  any ' — 

person,  party,  or  thing,  any  word  importing  the  singular 
number  or  masculine  or  feminine  gender  is  used,  the  same 
shall  be  understood  to  include  and  be  applicable  to  several 
p^sons  and  parties  as  well  as  one  person  or  party,  and  to 
females  as  well  as  males,  and  males  as  well  as  females, 
and  bodies  corporate  as  well  as  individuals,  and  several 
matters  and  thmgs  as  well  as  one  matter  or  thing,  unless 
it  otherwise  be  provided,  or  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction. 

17.  In  citing  this  act  in  any  instrument,  document,  or  short  tiue. 
proceeding  it  shall  be  sufficient  to  use  the  expression  *'  The 
Petitions  of  Right  Act,  1860." 

18.  Nothing  in  this  act  contained  shall  prevent  any  Nothing  to 
suppliant  from  proceeding  as  before  the  passing  of  this  p^^entsup- 

*C*»  ceediog  as 


before. 


SCHEDULE  referred  to  in  the  foregoing  Act. 

No.  1. 
Petition, 

In  the  High  Court  of  Justice  [  Dioision], 

To  the  Queen's  most  Excellent  Majesty. 

[jAftSeiex]  \  The  humble  petition  of  A.  B.  of  ,  by 

to  wit.     j      his  solicitor,  E.  F.  of  ,  showeth  that 

[jsUUe  the  facte], 

Conclueion. 

Tour  suppliant  therefore  humbly  prays  that,  dbc. 
Dated  the  day  of  a.d. 

(Signed)  A.  B. 

or  C.  D.,  counsel  for  A.  B. 
or  E.  F.,  solicitor  for  A.  B. 


No.  2. 

The  suppliant  prays  for  a  etatement  of  defence  on  behalf 
of  her  Majesty  within  twenty-eight  days  after  the  date 
hereof,  or  otherwise  that  the  petition  may  be  taken  as 
confessed. 


No,  3. 
To  A.B. 
Ton  are  hereby  required  to  appear  to  the  within  petition, 
in  the  High  Court  ofJilsHce  [  Division]^  within  eight 

days,  and  to  plead  or  answer  thereto  within  fourteen 
after  the  date  hereo£ 

zS 


514  SUBSISTING  PBOCEDUBE. 

Petitioutof        Take  notice,  that  if  you  fail  to  appear  or  plead  or 
^'*i860^^*     answer  in  due  time  the  said  petition  may,  as  against  yoo, 

'■ —    be  ordered  to  be  taken  as  confessed. 

Dated,  dkc. 


No.  4. 

In  the  High  Court  of  Justice  [  Division^, 

Petition  of  right. 
A.  B.,  Suppliant  1  C.  D.  appears  in  person. 

V.  >  E.  F.,  solicitor  for  C.  D.,  appears 

The  Qneen.     )       for  him. 

If  the  appearance  he  in  person^  the  address  of  the  party 
apjyearing  to  he  given. 

Entered  the  day  of  18     . 


No.  6. 

Ceriifioate  of  a  judge  of  the  court  of  the  tenor  and  purport  of 

thejudfffnent  or  decree. 

To  the  Commissioners  of  her  Majesty's  Treasury  [or  the 
Treasury  of  her  Majesty*8  Household]. 

Petition  of  right  of  A.  B.  in  the  High  Court  of  Justice 
[  Division"], 

I  humbly  certify,  that  on  the  day  of  a.d. 

it  was  by  the  said  division  of  the  said  High  Court  adjudged 
[or  decreed  or  ordered]  that  the  above-named  suppliant 
was  entitled  to,  ike. 

Judge^s  signature. 
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V. 

l3fPRISONM£NT  FOB  DeBT. 

[32  &  33  Vict.  c.  62.2 

An  Act  for  the  Abolition  of  Imprisonment  for  Debt, 
for  the  Punishment  of  Fraudulent  Debtors,  and 
for  other  purposes.  [9th  August,  1869.] 

Be  it  enacted  by  the  Qneen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritaat 
and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Preliminary, 

1.  This  act  may  be  cited  for  all  purposes  as  "The  sbortuue. 
Debtors  Act,  1869." 

2.  This  act  shall  not  extend  to  Scotland  or  Ireland.  szteotof  act. 

3.  This  act  shall  not  come  into  operation  until  the  day  oommence- 
on  which  the  Bankruptcy  Act,  1869,  comes  into  operation,  mentaod 
which  day  is  hereinafter  referred  to  as  the  commence-  Jf^*™*^'*^** 
ment  of  this  act,  and  words  and  expressions  defined  or 
explained  in  the  Bankruptcy  Act,  1869,  shall  have  the 

same  meaning  in  this  act. 

PaBT  I.  Pa«tI. 

Abolition  of  Imprisonment  for  Debt 

4.  With   the    exceptions    hereinafter   mentioned,   no  Abolition  of 
person   shall,  after  the  commencement  of  this  act,  be  bapriKmmcnt 
arrested  or  imprisoned  for  making  default  in  payment  of  ^  * 

a  sum  of  money. 

There  shall  be  excepted  from  the  operation  of  the  above  ExoepuonR. 
enactment : 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature 

of  a  penalty,  other  than  a  penalty  in  respect  of  any 
contract : 

2.  Default  in  payment  of  any  sum  recoverable  sum- 

marily before  a  justice  or  justices  of  the  peace  : 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary 

capacity  and  ordered  to  pay  by  a  court  of  equity 
any  sum  in  his  possession  or  under  his  control : 
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ThfiM^ort        4.  Default  by  an  attoinev  or  solicitor  in  payment  of 
^u^\^  costs  when  ordered  to  pay  costs  for  misconduct 

'- —  as  such,  or  in  payment  of  a  som  of  money  when 

ordered  to  pay  tKe  same  in  hia  character  of  an 
officer  of  the  court  making  the  order : 

5.  Default  in  payment  for  the  benefit  of  creditors  of  any 

portion  of  a  salary  or  other  income  in  respect  of 
the  payment  of  which  any  court  having  jurisdiction 
in  bankruptcy  is  authorized  to  make  an  order : 

6.  Default  in  payment  of  sums  in  respect  of  the  pay- 

ment of  which  orders  are  in  this  act  authorized  to 

be  made : 

Ko  fmprteon-   Provided,  first,  that  no  person  shall  be  imprisoned  in  any 

thin^one""*  case  excepted  fi^m  the  operation  of  this  section  for  a  longer 

year.  period  than  one  year ;  and  ^condly,  that  nothing  in  this 

section  shall  alter  the  efiect  of  any  judgment  or  order  of 

any  court  for  payment  of  money  except  as  regards  the 

arrest  and  imprisonment  of  the  person  making  default  in 

paying  such  money. 

Crown  Debit, — A  defendant  at  the  snit  of  the  crown  is 
liable  to  arrest  as  if  the  act  had  not  passed.  (^Att.-Oett, 
T.  Edmund*^  22  L.  T.  667,  per  Willes,  J.;  and  see 
Re  SmUh,  46  L.  J.,  Q.  B.  73;  W.  N.  1876,  Dec  16ih, 
p.  292.)  In  the  latter  case  an  prder  was  afterwards 
made  that  the  crown  debtor  should  sign  a  promissory  note, 
payable  in  a  month,  for  the  amount  of  the  recognizances 
and  costs,  on  payment  of  which  he  was  to  be  liberated. 

Sub-sect.  2. — Costs  ordered  to  be  paid  by  the  respondent 
on  appeal  to  quarter  sessions  from  an  affiliation  order  are 
within  sub-sect.  2.  (R.  v.  Pratt,  L.  R.,  6  Q.  B.  177;  39 
L.  J.,  M.  C.  73;  18  W.  R.  626;  S.  C.  nom.  Qfle,  Ex  parte, 
21  L.  T.  760.) 

Suh-teet.  3. — A  trustee  mav  be  attached  under  sub  sect.  3, 
althoneh  he  has  parted  with  the  trust  money  prior  to  the 
order  for  payment,  but  the  attachment  wiU  not  issue  in 
respect  of  interest  only.  (^Mi^dleton  r.  Chicketier,  40 
L.  J.,  Cb.  237.  See  also  Young  v.  DaUinore,  22  L.  T. 
119;  18  W.  R.  446.) 

Sub-feet.  4. — Default  by  a  solicitor  in  payment  of  balance 
found  due  to  his  client  on  taxation  of  a  bill  of  costs 
is  within  sub-sect  4  ^Re  Rvth,  L.  R.,  9  Eq.  147;  Re 
Wfiite,  23  L.  T.  387;  19  W.  R.  39) ;  but  default  in 
pavment  of  costs  incurred  in  resisting  an  order  to  tax  is 
not.  (Re  Hope,  L.  R.,  7  Ch.  623;  41  L.  J.,  Ch.  597; 
20  W.  R.  694.  See  also  ffarvey  t.  Hall,  L.  K,  16  £q. 
824.)  The  default  of  the  solicitor  in  paying  defendant's 
costs  where  he  has  brought  an  action  without  the  plain- 
tiff's anthority  is  within  subsect.  4.  {Jenhns  t.  Fereday, 
L.  R.,  7C.  P.358.) 

Discharge  of  Prisoner. — An  order  has  been  said  to  be 
necessary  for  the  discharge  of  the  prisoner.  {Re  Thomp' 
son,  43  L.  J.,  Ch.  721,  per  Hall,  V.-C.) 

Committal  5.  Subject  to  the  provisions  hereinafter  mentioned,  and 

for  Judgment   to  the  prescribed  rules,  anv  court  may  commit  to  prison 
'*''-  for  a  term  not  exceeding  eix  weeks,  or  antU  p«yin^t  of 
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the  sam  dne,  any  person  who  makes  default  in  payment  of   The  Mxon 
any  debt  or  instalment  of  any  debt  due  from  him  in  pur-  ActA^9y».i. 
suance  of  any  order  or  judgment  of  that  or  any  other 
competent  court. 

Provided — (1.)  That  the  jurisdiction  by  this  section 
given  of  committing  a  person  to  prison  shall,  in  the  case 
of  any  court  other  than  the  superior  courts  of  law  and 
equity,  be  exercised  only  subject  to  the  following  restric- 
tions ;  that  is  to  say, 

(a.)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by 
an  order  made  in  open  court  and  showmg  on  its 
face  the  ground  on  which  it  is  issued  : 

(6.)  Be  exercised  only  as  respects  a  judgment  of  a 
superior  court  of  law  or  equity  when  such  judg- 
ment does  not  exceed  fifty  pounds,  exclusive  of 
costs : 

(c.)  Be  exercised  only  as  respects  a  judgment  of  a 
county  court  by  a  county  court  judge  or  his  deputy. 

(2.)  That  such  jurisdiction  shall  only  be  exercised  where  committal  to 
it  is  proved  to  the  satisfaction  of  the  court  that  the  person  ^  ^  '^^} 
making  default  either  has  or  has  had  since  the  date  of  the  •***"■**  ®"^'* 
order  or  judgment  the  means  to  pay  the  sum  in  respect  of 
which  he  has  made  default,  and  has  refused  or  neglected, 
or  refuses  or  neglects,  to  pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may 
be  given  in  such  manner  as  the  court  thinks  just ;  and 
for  the  purposes  of  such  proof  the  debtor  and  any  witnesses 
may  be  summoned  and  examined  on  oath,  according  to  the 
prescribed  rules. 

Any  jurisdiction  by  this  section  ^ven  to  the  superior  jaritdiction 
courts  may  be  exercised  by  a  judge  sitting  in  chambers,  or  inchamben. 
otherwise,  in  the  prescribed  manner. 

For  the  purposes  of  this  section  any  court  may  direct 
any  debt  due  from  any  person  in  pursuance  of  any  order 
or  judgment  of  that  or  any  other  competent  court  to  be 
paid  by  instalments,  and  may  from  time  to  time  rescind  or 
vary  such  order. 

Persons  committed  under  this  section  by  a  superior 
court  may  be  committed  to  the  prison  in  which  they  would 
have  been  confined  if  arrested  on  a  writ  of  capias  aa  satis- 
faciendum, and  every  order  of  committal  by  any  superior 
court  shall,  subject  to  the  prescribed  rules,  oe  issued, 
obeyed  and  executed  in  the  like  manner  as  such  writ. 

lliis  section,  so  far  as  it  relates  to  any  county  court,  ai  to  conntr 
shall  be  deemed  to  be  substituted  for  sections  ninefy-eight  conns, 
and  ninety-nine  of  the  County  Court  Act,  1846,  and  that 
act  and  the  acts  amending  the  same  shall  be  construed  ac- 
cordingly, and  shall  extend  to  orders  made  by  the  county 
court  with  respect  to  sums  due  in  pursuance  of  any  order 
or  judgment  of  any  court  other  than  a  county  court. 

No  imprisonment  under  this  section  shall  operate  as  a 
satisfaction  or  extinguishment  of  any  debt  or  demand  or 
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caase  of  action,  or  deprive  any  person  of  any  right  to  take 
out  execution  against  the  lands,  goods  or  chattels  of  the 
person  imprisoned,  in  the  same  manner  as  if  such  imprison* 
ment  had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  dis- 
chargea  out  of  custody  upon  a  certificate  signed  in  the 
prescribed  manner  to  the  effect  that  he  has  satisfied  the 
debt  or  instalment  of  a  debt  in  respect  of  which  he  was 
imprisoned,  together  with  the  prescribed  costs  (if  any). 

An  order  for  payment  of  costs  is  within  this  section 
iHewUton  y.  8herwin,  L.  R,  10  Eq.  58 ;  22  L.  T.  576 ; 
18  W.  R.  802.)  Where  there  is  no  order  to  pay  by  insUl- 
mentSy  the  power  to  commit  can  osly  be  exerdaed  once, 
although  the  ability  to  pay  be  shown ;  bat  where  there  is 
an  order  to  pay  by  instalments,  there  may  be  a  committal 
for  default  on  each  uistalment  (^HorsnaU  v.  Bruce, 
42  L.  J.,  C.  P.  142 ;  Evans  v.  Willt,  45  L.  J.  420.) 

A  married  woman,  not  setting  up  coyertore,  may  be  ordered 
to  pay  by  instalments  under  this  section.  {I)ill4fn  t. 
Ounninghamy  42  L.  J.,  Ex.  11.) 

Jurisdiction  of  Inferior  Court. — Kotwi^standing  the 
words  **■  any  court "  in  the  first  paragraph  of  the  section, 
it  has  been  held  that  the  Mayor's  Court,  London,  and 
other  inferior  courts  of  local  jurisdiction,  cannot  act 
under  this  section  where  the  debtor  is  not  within  their 
jurisdiction.  (  Washer  v.  EllioU,  L.  B.,  1  C.  P.  D.  169 ; 
45  L.  J.,  a  P.  144 }  84  L.  T.  56.) 

Metn«  pro-         6.  After  the  commencement  of  this  act  a  person  shall 
ce88,aboiiUoii  qqj  ^^  arrested  upon  mesne  process  in  any  action. 

Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's 
superior  courts  of  law  at  Westminster,  in  which,  if  brought 
before  the  commencement  of  this  act,  the  defendant  would 
have  been  liable  to  arrest,  proves  at  any  time  before  final 
judgment  by  evidence  on  oath,  to  the  satisfaction  of  a 
judge  of  one  of  those  courts,  that  the  plaintiff  has  good 
cause  of  action  against  the  defendant  to  the  amoont  of 
fifty  pounds  or  upwards,  and  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  quit  England 
unless  he  be  apprehended,  and  that  the  absence  of  the 
defendant  from  England  will  materially  prejudice  the 
plaintiff  in  the  prosecutv)n  of  his  action,  such  fudge  may 
in  the  prescribed  manner  order  such  defendant  to  be 
arrested  and  imprisoned  for  a  period  not  exceeding  six 
months,  unless  and  until  he  has  sooner  given  the  pre- 
scribed security,  not  exceeding  the  amount  claimed  in  the 
action,  that  he  will  not  go  out  of  England  without  the 
leave  of  the  court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature 
of  a  penalty,  otlier  than  a  penalty  in  respect  of  any  con- 
tract, it  shsll  not  be  necessary  to  prove  tiiat  the  absence 
of  the  defendant  from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his  action,  and  the  secu- 
rity given  (instead  of  being  that  the  defendant  will  not  go 
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out  of  England)  shall  be  to  the  effect  that  any  sum  reco-    The  Debfor$ 
vered  against  the  defendant  in  the  action  shall  be  paid,  or     ^^^^^o* 
that  the  defendant  shall  be  rendered  to  prison.  — '. '.. 

7.  Where  anj  person  is,  at  the  commencement  of  this  Dbcharge  of 
act,  in  custody  in  pursuance  of  a  writ,  attachment  or  other  p**^*  *° 
process  in  an^  case  in  which  he  would  not  be  liable  to  be  the  com^ 
arrested  or   imprisoned  after  the  commencement  of  this  mencement 
act,  such  person  shall,  at  the  commencement  of  this  act,  ®'  ^^  '^^ 
be   discharged  from  such  custody  without  payment  of 

any  fees,  but  his  arrest,  imprisonment  or  discharge  shall 
not  affect  the  creditor's  rights  or  remedies  for  enforcing 
the  payment  of  any  money  due  to  him,  or  deprive  the 
creditor  of  the  benefit  of  any  charge  or  security  on  any 
property  of  the  debtor. 

Where  at  the  commencement  of  this  act  special  bail 
has  been  given  in  any  action  the  defendant  in  which,  after 
the  commencement  of  this  act,  cannot  be  imprisoned  on 
making  default  in  satisfying  the  judgment  recovered 
against  him  in  such  action,  the  condition  of  such  bail, 
instead  of  being  that  the  judgment  shall  be  satisfied  or 
the  defendant  rendered  to  prison,  shall  be  deemed  to  be 
that  the  defendant  shall  not  go  out  of  England  without 
leave  of  the  court. 

8.  Sequestration  against  the  property  of  a  debtor  may,  saring  for 
after  the  commencement  of  this  act,  be   issued   by  any  "OQa"t»»tion 
court  of  equity  in  the  same  manner  as  if  such  debtor  had  JU^^  *"^ 
been  actually  arrested. 

See  Syket  v.  Dyson^  39  L.  J.,  Ch.  288,  and  as  to  writ  of 
sequestratioD,  see  Ord.  XL VII.,  p.  237,  ante. 

9.  Nothing  in  this  part  of  this  act  shall  in  any  way  affect  s^vini?  for 
any  right  or  power,  under  the  Bankruptcy  Act,  1869,  to  ^cJ^igiPo*^^ 
arrest  or  imprison  any  person.  ' 

10.  In  this  part  of  this  act  the  term  "  prescribed  "  means  Definition  or 

as  follows :—  "  prescribed," 

As  respects  the  superior  courts  of  common  law,  pre- 
scribed by  general  rules  to  be  made  in  pursuance 
of  the  Common  Law  Procedure  Act,  1852 ; 

As  respects  the  superior  courts  of  equity,  prescribed  by 

general  rules  and  orders  to  be  made  in  pursuance  of 
le  act  of  the  session  of  the  fifteenth  and  sixteenth 

years  of  the  reign  of  her  present  Majesty,  chapter 

eighty ; 
As  respects  the  county  courts,  prescribed  by  general 

rules  to  be  made  under  the  County  Court  Act,  1856 ; 

and. 
As  respects  any  other  court,  prescribed  by  the  rules  to 

be  made,  with  the  approval  of  the  J^rd  Chancellor, 

by  the  persons  having  power  to  make  rules  in  rela- 


/ 


518 


The  Dtbtort 

Act,  18()9, 

M.  5.  6. 


80B8ISTIKa  PROCSDURS. 


MetMpro- 
cesa,  abolttior 
of. 

Power  to 
armt  def 
dADtabo 
to  quit 
Englai 


caase  of  action,  or  deprive  any  person  f^  /      A  there  be  no 
out  execution  against  the  lands,  goo^*'         ^'t: 
person  imprisoned,  in  the  same  man^    '       actively  be  msde 
ment  had  not  taken  place.  t   the  purpose  of 

Any  person  imprisoned  under  act. 

charged  out  of  custody  upon  ^^  ^  jy^^,^  q  ^  P. 

prescribed  manner  to  the  e*^  order  of  Feb.  7tb,  1870, 

debt  or  instalment  of  a  dp '         .organ's  Chancery  Acts  and 
imprisoned,  together  with 

An  order  for  payr 

18W.E.802.)  "-^^^  ^^• 

°\1^^  wi,^     '*<  of  FrauduUiU  Debtors. 
although  ihf  -^ 

an  order  tc     jutz  which  may  be  committed  by  fraudu- 
for  defar 
42  L.  J. 

STat^ ^  iy  a  debtor  aheeonding  vrith properfyJ] 

Juru  Ji^^^  credit  by  fraud  made  a  miedemeanourJ] 

w 

.*  [false  claim  in  bankruptcy  made  a  misdemeanour.'] 

£  [^^^^  of  compounding  debtor  incurred  byJraudJ] 

16.  [Order  by  court  for  prosecution  on  report  of  trusteed] 

17.  [Expenses  of  prosecution.] 

18.  [Application  of  Vexatious  iTidiciments  Act] 

19.  [Form  of  indictment.] 

20.  [Quarter  sessions  to  have  jurisdiction.] 

21.  [Mayors,    Sc.    disqualified   by    arrangements    with 
creditors.] 

22.  [Justices  of  the  peace  becoming  bankrupt  or  arrange 
ing  with  creditors.] 

23.  [Punishments  under  act  cumulatioe.] 
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Warrants  of  Attorney ,  Chgnomts,  and  Orders  for  Judgment] 

24.  After  the  commencement  of  this  act,  a  warrant  of 
attorney  to  confess  judgment  in  any  personal  action  or 
cognoYit  actionem  giyen  by  any  person,  shall  not  be  of 
any  force  unless  there  is  present  some  attorney  of  one  of 
the  superior  courts  on  behalf  of  such  person  expressly 
named  by  him,  and  attending  at  his  request,  to  inform  him 
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^^  ^ect  of  $uch  warrant  or  cognovit  before  Th*  i>ebk>r$ 

^  '  which  attorney  shall  subscribe  his  ^%'^^g 

"^^  the  due  execution  thereof,  and  '— 

%>         '  *»  be  attorney  for  the  person 

'^^:r^^  «lhat  he  subscribes  as  such 


V 


'^■>::%:-^ 


^^  ^  ^            rney  to  confess  judgment  or  cog-  warrant,  &c 

-Tj.  ^  jcuted  in  manner  aforesaid  shall  not  "'*^  '*TS*"^ 

>^^          '^  "*<,'H^  y  proof  that  the  person  executing  the  fnvSd. 

'^  ^  understand  the  nature  and  effect  thereof, 

'^S^^  ormed  of  the  same. 


•». 


^  .ere  in  an  action  a  warrant  of  attorney  to  confess  ming  of 

.it  or  a  cognovit  actionem  is  given,  and  the  same,  JJJJJJyjJid 
.rue  copy  thereof,  is  not  filed  with  the  officer  acting  oofpiovit 
clerk  of  the  docquets  and  judgments  in  the  Court  of  •ctionem. 
queen's  Bench  within  twenty-one  days  next  after  the  exe- 
cution thereof,  as  required  by  the  act  of  the  third  year  of 
the  reign  of  King  Greorge  the  Fourth  (chapter  thirty-nine), 
*^  for  preventing  frauds  upon  creditors  by  secret  warrants 
of   attorney  to  confess  judgment,"  the    same  shall  be 
deemed  fraudulent  and  shall  be  void ;  and  if  any  such 
warrant  of  attorney  or  cognovit  actionem  so  filed  was  given 
subject  to  any  defeasance  or  condition,  such  defeasance  or 
condition  shall  be  written  on  the  same  paper  or  parch- 
ment with  the  warrant  or  cognovit  before  the  filing  thereof, 
otherwise  the  warrant  or  cognovit  shall  be  void. 

27.  Where  a  judge*8  order,  made  by  consent,  is  given  Filing  of 
by  a  defendant  in  a  personal  action,  whereby  the  plaintiff  tS'enterup^' 
is  authorized  forthwith  or  at  any  future  time  to  sign  or  judgment, 
enter  up  judgment,  or  to  issue  or  to  take  out  execution, 
whether  such  order  is  made  subject  to  any  defeasance  or 
condition  or  not,  then  if  the  action  is  in  the  Coui-t  of 
Queen's  Bench  the  order,  and  if  the  action  is  in  any  other 

court  a  true  copy  of  the  order,  shall,  together  with  an 
affidavit  of  the  time  of  such  consent  being  given,  and  a  de- 
scription of  the  residence  and  occupation  of  the  defendant,  be 
filea  with  the  officer  acting  as  clerk  of  the  docquets  and 
judgments  in  the  Court  of  Queen's  Bench  within  twenty- 
one  days  after  the  makine  of  the  order,  otherwise  the  order, 
and  anpr  judgment  signed  or  entered  up  thereon,  and  any 
execution  issued  or  taken  out  on  such  judgment,  shall  be 
void. 

28.  The  provisions  of  the  said  act  of  the  third  year  of  Appii<*tion 
King  George  the  Fourth,  and  of  the  act  of  the  session  of  the  ^'gs^^ud  ^* 
sixth  and  seventh  years  of  her  Majesty's  reign  (chapter  sixty-  6  &  7  vict 
six),  "  to  enlarge  the  provisions  of  an  act  for  preventing  J^wJl^en. 
frauds  upon  creditors  by  secret  warrants  of  attorney  to  con- 
fess judgment,"  ibr  liberty  to  file  a  warrant  of  attorney  or 
cognovit  actionem,  or  a  copy  thereof,  with  the  clerk  of  the 
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The  Dfbtori  tion  to  the  practice  of  snch  conrt ;  or  if  there  be  no 

^*i<i^24  ^^^^  persons,  by  the  judge  of  such  court : 

— '. ~       And  general  rules  and  orders  may  respectively  be  made 

by  such  authorities  as  aforesaid,  for  the  purpose  of 
carrying  into  effect  this  part  of  this  act. 

See  R.  O.  M.  T.  1869,  set  out  at  length  in  Day's  C.  L.  P. 
Acts,  ed.  4,  p.  529 ;  Chancery  Order  of  Feb.  7th,  1870, 
Rules  10 — 18,  set  out  in  Morgan's  Chancery  Acts  and 
Orders,  ed.  5,  p.  302. 

pabtu.  Part  II. 

Punishment  of  Fraudulent  Debtors. 

11,  TMisdemeanours  which  may  he  committed  by  firaudu- 
lent  deotorsJ] 

12,  [^FeUmy  by  a  debtor  absconding  voith  properly^ 

13.  [Obtaining  credit. by  fraud  made  a  misdemeanourJ] 

14.  {False  claim  in  bankruptcy  made  a  misdemeanow^ 
16.  {Debts  of  compounding  debtor  incurred  by  fratid,'] 

16.  {Order  by  court  for  prosecution  on  report  of  trusteed] 

17.  {Expenses  <f  prosecution.'] 

18.  [AppUcation  of  Vexatious  Indictments  Act] 

19.  [Form  of  indictment.'] 

20.  {Quarter  sessions  to  have  jurisdiction.] 

21.  {Mayors,    Ac.   disqualified   by   arrangem>ent$   with 
creditors.] 

22.  {Justices  of  the  peace  becoming  bankrupt  or  carrang' 
ing  with  creditors.] 

23.  [Punishments  under  act  cumulative.] 

paet  m.  Part  HI. 

Warrants  of  Attorney,  Cognovits,  and  Orders  for  Judgment] 

■^ra^md       24.  After  the  commencement  of  this  act,  a  warrant  of 

cognoTit  attorney  to  confess  judgment  in  any  personal  action  or 

ActioDem  to  cognovit  actionem  given  by  any  person,  shall  not  be  of 

In theim-  Any  force  unless  there  is  present  some  attorney  of  one  of 

senoeofan  the  superior  courts  on  behalf  of  such  person  expressly 

S^|[^^  named  by  him,  and  attending  at  his  request,  to  inform  him 
the 
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of  the  nature  and  effect  of  such  warrant  or  cognovit  before  The  Debu>rt 

the  same  is  executed,  which  attorney  shall  subscribe  his  ^%'^^g 

name  as  a  witness  to  the  due  execution  thereof^  and   — '— 

thereby  deMare  himself  to  be  attorney  for  the  person 
executing  the  same,  and  state  that  he  subscribes  as  such 
attorney. 

26.  A  warrant  of  attorney  to  confess  judgment  or  cog-  warrant,  &e. 
novit  actionem  not  executed  in  manner  aforesaid  shall  not  n«t  formally 
be  rendered  valid  by  proof  that  the  person  executing  the  L^^id. 
same  did,  in  fact,  understand  the  nature  and  effect  thereof, 
or  was  fully  informed  of  the  same, 

26.  Where  in  an  action  a  warrant  of  attorney  to  confess  Fiifngof 
judgment  or  a  cognovit  actionem  is  given,  and  the  same,  JSJ^ijJjd 
or  a  true  copy  thereof,  is  not  filed  with  the  officer  acting  eoi^novit 
as  clerk  of  the  docquets  and  judgments  in  the  Court  of  •cUonem. 
Queen*8  Bench  witiun  twenty-one  days  next  after  the  exe- 
cution thereof,  as  required  by  the  act  of  the  third  year  of 

the  reign  of  King  George  the  Fourth  (chapter  thirty-nine), 
'*  for  preventing  frauds  upon  creditors  by  secret  warrants 
of  attorney  to  confess  judgment,"  the  same  shall  be 
deemed  fraudulent  and  shall  be  void ;  and  if  any  such 
warrant  of  attorney  or  cognovit  actionem  so  filed  was  given 
subject  to  any  defeasance  or  condition,  such  defeasance  or 
condition  shall  be  written  on  the  same  paper  or  parch- 
ment with  the  warrant  or  cognovit  before  the  filing  thereof, 
otherwise  the  warrant  or  cognovit  shall  be  void. 

27.  Where  a  judge's  order,  made  by  consent,  is  given  Piling  of 
by  a  defendant  in  a  personal  action,  whereby  the  plaintiff  JS^enter^*^ 
is  authorized  forthwith  or  at  any  future  time  to  sign  or  judgment, 
enter  up  judgment,  or  to  issue  or  to  take  out  execution, 
whether  such  order  is  made  subject  to  any  defeasance  or 
condition  or  not,  then  if  the  action  is  in  the  Court  of 
Queen's  Bench  the  order,  and  if  the  action  is  in  any  other 

court  a  true  copy  of  the  order,  shall,  together  with  an 
affidavit  of  the  time  of  such  consent  being  given,  and  a  de- 
scription of  the  residence  and  occupation  of  the  defendant,  be 
filea  with  the  officer  acting  as  clerk  of  the  docquets  and 
judgments  in  the  Court  of  Queen's  Bench  within  twenty- 
one  days  after  the  makine  of  the  order,  otherwise  the  order, 
and  anpr  judgment  signed  or  entered  up  thereon,  and  any 
execution  issued  or  taken  out  on  such  judgment,  shall  be 
void. 

28.  The  provisions  of  the  said  act  of  the  third  year  of  Application 
King  George  the  Fourth,  and  of  the  act  of  the  session  of  the  ^'39!  wld  *' 
sixth  and  seventh  years  of  her  Majesty's  reign  ^chapter  sixty-  6  &  7  vict 
six),  "  to  enlarge  the  provisions  of  an  act  for  preventing  jl^'.J'L^ 
frauds  upon  creditors  by  secret  warrants  of  attorney  to  con-       ***     *"* 
fess  judgment,"  ibr  liberty  to  file  a  warrant  of  attorney  or 
cognovit  actionem,  or  a  copy  thereof,  with  the  clerk  of  the 
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docquets  and  jndgmentH.  and  for  that  clerk  to  make  cer- 
tain entries  and  search  in  relation  thereto,  and  for  entering 
satisfaction  thereon,  and  for  fees  for  search,  and  filing  and 
taking  office  copies,  sliall  extend  and  be  applicable  to 
eveiy  such  judge's  order. 

?}9.  Nothing  in  this  act  contained  shall  affect  the  custom 
oreign  attachment  as  exercised  by  any  competent  court, 
or  the  proceedings  in  relation  to  such  custom. 


(     52S    ) 


VI. 

Evidence  on  Commission. 

[1  Will.  4,  c.  22.] 

An  Act  to  enable  Courts  of  Law  to  order  the  jEIt- 
amination  of  Witnesses  upon  Interrogatories 
and  otherwise.  [30th  March,  1831.] 

Whereas   great   difficulties  and    delays  are  often  ex- 
perienced, and  sometimes  a  failure  of  justice  takes  placCi 
m  actions  depending  in  courts  of  law,  by  reason  of  the 
want  of  a  competent  power  and  authority  in  the  said  courts 
to  order  and  enforce  the  examination  of  witnesses,  when 
the  same  may  be  required,  before  the  trial  of  a  cause:  And 
whereas  by  an  act  passed  in  the  thirteenth  year  of  the 
reign  of  liis  late  Majes^p'  King  George  the  Third,  intituled 
An  Act  for  the  establishing  |;ertain  Regulations  for  the  i8o«o.s, 
better  Management  of  the  Affairs  of  the  East  India  Com-  ^  ^ 
pany,  as  well  in  India  as  in  Europe,  certain  powers  are 
given  and  provisions  made  for  the  examination  of  wit- 
nesses in  India  in  the  cases  therein  mentioned;  and  it 
is  expedient  to  extend  such  powers  and  provisions:  Be  it 
therefore  enacted,  &c.,  that  all  and  every  the  powers,  powers  of  the 
authorities,  provisions,  and  matters  contained  in  the  said  "^*JL*^*» 
recited  act,  relating  to  the  examination  of  witnesses  in  minaUoaof^ 
India,  shall  be  and  the  same  are  hereby  extended  to  all  wiuwum  in 
colonies,  islands,  plantations,  and  places  under  the  do-  [^^^'the 
minion  of  his  Majesty  in  foreign  piuls,  and  to  the  judges  ooionies,  && 
of  the  several  courts  therein,  and  to  all  actions  depending  J^lJJL^jjen 
in  any  of  his  Majesty's  courts  of  law  at  Westminster,  in  euuninatiotr 
what  place  or  country  soever  the  cause  of  action  may  have  by  commia- 
arisen,  and  whether  the  same  may  have  arisen  within  the  ap^jj^icc*. 
jurisdiction  of  the  court  to  the  judfges  whereof  the  writ  or  my. 
commission  may  be  directed,  or  elsewhere,  when  it  shall 
appear  that  the  examination  of  witnesses  under  a  writ  or 
commission  issued  in  pursuance  of  the  authority  hereby 
given  will  be  necessary  or  conducive  to  the  due  adminis- 
tration of  justice  in  the  matter  wherein  such  writ  shall  be 
applied  for. 

The  recited  act  (13  Geo.  3,  c.  63),  which  was  one  of  the 
acts  for  the  regalation  of  the  East  India  Company, 
provided  for  the  issning  of  a  writ  to  the  judges  of 
the  courts  in  India,  "who,*'  it  proceeds,  *<are  hereby 
respectively  authorized  and  required  accordingly  to  hold 
a  court  with  all  conrenient  speed  for  Uie  examination  of 
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Evideiufm  witnesses  and  receinng  other  proofs,  and  in  the  menn- 

CommUsion.  time  to  caase  snch  pablic  notice  to  be  given  of  the 

^  e*  22  ^'  holding  the  said  court,  and  to  issne  snch  snmmons  or 

'■ — other  process  as  may  be  requisite  for  the  attendance  of 

witnesses,  and  of  the  agents  or  counsel  of  all  or  anj 
of  the  parties  respectiyely,  and  to  adjourn  from  time  to 
time,  as  occasion  may  require,  and  such  examination  as 
aforesaid  shall  be  then  and  there  openly  and  publicly 
taken  Tivk  voce  in  the  said  court,  upon  the  respective 
oaths  of  witnesses  and  the  oaths  of  skilful  interpreters, 
administered  according  to  the  forms  of  their  several 
religions,  and  shall  by  some  sworn  officer  of  snch  court  he 
reduced  into  one  or  more  writing  or  writings  on  parch- 
ment, in  case  any  duplicate  or  duplicates  should  be 
required  by  or  on  oehalf  of  any  of  the  parties  interested, 
and  shall  be  sent  to  his  Majesty  in  his  Court  of  King's 
Bench,  closed  up,  and  under  seal  of  two  or  more  of  the 
judges  of  the  said  court,  and  one  or  more  of  the  said 
judges  shall  deliver  the  same  to  the  agent  or  agents  of 
the  party  or  parties  requiring  the  same,  which  said  agent 
or  agents  (or  in  case  of  his  or  their  death,  the  person 
into  whose  hands  the  same  shall  come)  shall  deliver  the 
same  to  one  of  the  clerks  in  court  of  his  Majesty's  Court 
of  King*s  Bench,  in  the  public  office,  and  make  oath  that 
he  received  the  same  from  the  hands  of  one  or  more 
of  the  judges  of  such  court  of  India  (or  if  such  a<!ent 
be  dead,  in  what  manner  the  same  came  into  his  hands), 
and  that  the  same  has  jiot  been  opened  or  altered  since 
he  so  received  it,  which  said  oath  such  clerk  in  court  is 
hereby  authorized  and  required  to  administer;  and  snch 
depositions,  being  duly  taken  and  returned  according 
to  the  true  intent  and  meaning  of  this  act,  shall  be 
allowed  and  read,  and  shall  be  deemed  as  good  and 
competent  evidence  as  if  such  witness  had  been  present 
and  sworn,  and  examined  viva  voce  at  any  trial  in  his 
Maiesty's  said  Court  of  King's  Bench,  any  law  or  usage 
to  the  contrary  notwithstanding,  and  all  parties  concerned 
shall  be  entitled  to  take  copies  of  snch  depositions  at  their 
own  costs  and  charges."  The  44th  section  relates  to  civil 
proceedings,  and  is  as  follows : — 

**  Whereas  his  Majesty's  subjects  are  liable  to  be  de- 
feated of  their  several  rights,  titles,  debts,  dues,  demands 
or  suits  for  which  they  have  cause  arising  in  India  against 
other  subjects  of  his  Majesty:  Now,  for  preventing  such 
failure  of  justice,  be  it  further  enacted,  that  when  and 
as  often  as  the  said  united  company,  or  any  person  or 
persons  whatsoever,  shall  commence  and  prosecute  any 
action  or  suit  in  law  or  equity,  which  cause  hath  arisen, 
or  shall  hereafter  arise,  in  India  against  any  other  perscm 
or  persons  whatever  in  any  of  his  Majesty's  courts  at 
Westminster,  it  shall  and  may  be  lawful  for  such  courts 
respectively  upon  motion  there  to  be  made  to  provide  and 
award  such  writ  or  writs,  in  the  nature  of  a  mandamna 
or  commission  as  aforesaid,  to  the  chief  justices  and 
judges  of  the  said  Supreme  C!ourt  of  Judicature  for  the 
time  being,  or  the  judges  of  the  Mayor's  C>>urt  at  Madras, 
Bombay  or  Bcncoolen,  as  Ihe  case  may  require,  for  the 
exanunation  of  witnesses  as  aforesaid,  and  snch  examina- 
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tion  being  duly  retamed  shall  be  allowed  and  read,  and  Evidenee  o» 
shall  be  deemed  good  and  comi>etent  evidence  at  any  trial  ^{Jf^'f^• 
or  hearing  between  the  parties  in  snch  canse  or  action,  in        cW. 

the  same  manner  in  all  respects  as  if  the  several  directions — 

hereinbefore  prescribed  and  enacted  in  that  behalf  were 
again  repeated."  The  Mayors'  Conrts  in  Madras  and 
!£>mbay  are  now  replaced  by  Conrts  of  Judicature.  Ben. 
coolen  is  no  longer  British.  The  strict  mle  of  the  com- 
mon law  conrts  was  that  all  evidence  should  be  given 
orally  and  in  open  conrt,  and  before  these  acts  it  was 
necessary  to  file  a  bill  for  a  commission  in  Chancery. 
{Bridge$  v.  Pither,  1  Bing.  N.  C.  610.) 
The  44th  section  of  the  recited  act,  it  will  be  observed, 
applies  to  suits  both  at  law  and  in  equity.  The  act  of 
Will.  4  applies  only  to  the  courts  of  law  at  Westminster, 
but  the  effect  of  the  Judicature  Act  is  to  apply  it  to  all 
the  divisions  of  the  High  Court;  and  in  tne  Chancery 
Division,  where  evidence,  except  by  agreement,  is  to 
follow  the  common  law  practice,  it  will  be  called  into 
requisition.  Scotland  is  not  iucludeci  among  "places  in 
foreign  parts  under  the'dominion  of  his  Majesty,''  and 
the  application  to  examine  witnesses  in  that  country  must 
be  under  sect  4.  ( Wainwright  v.  Bland,  3  Dowl.  €58.) 
A  kindred  subject  to  the  taking  of  evidence  on  commission 
out  of  the  jurisdiction  is  the  ascertainment  of  foreign 
law.  This  may  be  done  by  any  court  in  one  part  of  the 
Queen's  dominions  stating  a  case  for  the  opinion  of  a 
superior  court  in  any  other,  with  an  appeal  to  her  Majesty 
in  council  or  the  house  of  lords,  if  the  court  giving  its 
opinion  is  subject  to  such  an  appeal.  (22  &  23  Vict.  c.  63. ) 
The  24  Vict  c.  11,  gives  the  crown  power  to  enter  into 
conventions  with  foreign  states  for  the  mutual  ascertain- 
ment of  their  and  our  law,  when  necessanr  for  the  pur- 
poses of  actions,  and  cases  may  be  stated  for  the  opinion 
of  British  and  foreign  courts. 

2.  When  any  writ  or  commission  shall  issue  mider  the  Jndges  to 
authority  of  the  said  recited  act,  or  of  the  power  herein-  whom  the 
before  given  by  this  act,  the  judge  or  judges  to  whom  the  u  dincted'^ 
same  shall  be  airected  shall  have  the  like  power  to  compel  empowered 
and  enforce  the  attendance  and  examination  of  witnesses  ^tendanra'of' 
as  the  court  whereof  they  are  judges  does  or  may  possess  witneBses. 
for  that  purpose  in  suits  or  causes  depending  in  such 

court 

3.  The  costs  of  every  writ  or  commission  to  be  issued  Cosu  of  writs 
under  the  authority  of  the  said  recited  act,  or  of  the  power  J|^^ J  **^*- 
hereinbefore  given   by  this  act,  in  any  action  at  law  theoouxu^ 
depending  in  either  of  the  said  courts  at  Westminster, 

and  of  the  proceedings  thereon,  shall  be  in  the  discretion 
of  the  court  issuing  the  same. 

4.  It  shall  be  lawful  to  and  for  each  of  the  said  courts  courts  may 
at  Westminster,  and  also  the  Court  of  Common  Pleas  of  o^er  the 
the  county  palatine  of  Lancaster,  and  the  Court  of  Pleas  ^tvitnei8» 
of  the  county  palatine  of  Durham,  and  the  several  judges  within  thetr 
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thereof,  in  every  action  depending  in  such  conrt,  upon  the 
application  of  any  of  the  parties  to  such  suit,  to  order  the 
examination  on  oath,  upon  interrogatories  or  otherwise, 
before  the  master  or  prothonotary  of  the  said  court,  or 
other  person  or  persons  to  be  named  in  such  order,  of  any 
witnesses  within  the  jurisdiction  of  the  court  where  the 
action  shall  be  depending,  or  to  order  a  commission  to 
issue  for  the  examination  of  witnesses  on  oath  at  any 
place  or  places  out  of  such  jurisdiction,  by  interrogatories 
or  otherwise,  and  by  the  same  or  any  subsequent  order  or 
orders  to  give  all  such  directions  touching  the  time,  place, 
and  manner  of  such  examination,  as  well  within  the  jurisdic- 
tion of  the  court  wherein  the  action  shall  be  depending  as 
without,  and  all  other  matters  and  circumstances  connected 
with  such  examinations,  as  may  appear  reasonable  and  just. 

The  affidavit  in  support  of  the  summons  should  state  that 
the  witnesses  are  material  and  necessaiy,  and  that  they 
are  out  of  the  jurisdiction,  or  will  be  out  of  the  joria- 
diction  at  the  trial,  or  that  it  is  highly  probable  they  will 
be  unable  to  attend  through  illness. 


Diaobedlenoe 
to  be  deemed 
a  contempt 
of  court 


Compelling  6.  When  any  rule  or  order  shall  be  made  for  the  exami- 
wUn^eTw  "^^^io**  ^^  witnesses  within  the  jurisdiction  of  the  court 
production  of  wherein  the  action  shall  be  depending,  by  authority  of  this 
documents,  ^ct,  it  shall  be  lawful  for  the  court,  or  any  judge  thereof,  in 
and  by  the  first  rule  or  order  to  be  made  in  the  matter,  or 
any  subsequent  rule  or  order,  to  command  the  attendance 
of  any  person  to  be  named  in  such  rule  or  order  for  the  pur- 
pose of  being  examined,  or  the  production  of  any  writings  or 
other  documents  to  be  mentioned  in  such  rule  or  order,  and 
to  direct  the  attendance  of  any  such  person  to  be  at  his  own 
place  of  abode,  or  elsewhere,  if  necessary  or  convenient  so 
to  do;  and  the  wilful  disobedience  of  any  such  rule  or  order 
shall  be  deemed  a  contempt  of  court,  and  proceedings  may 
be  thereupon  had  by  attachment  (the  judge's  order  being 
made  a  rule  of  court  before  or  at  the  time  of  the  application 
for.an  attachment),  if,  in  addition  to  the  service  of  the  rule 
or  order,  an  appointment  of  the  time  and  place  of  attend- 
ance in  obedience  thereto,  signed  by  the  person  or  persons 
appointed  to  take  the  examination,  or  by  one  or  more  of 
such  persons,  shall  be  also  served  together  with  or  after 
the  service  of  such  rule  or  order:  provided  always,  that 
every  person  whose  attendance  shall  be  so  required  shall 
be  entitled  to  the  like  conduct  money  and  payment  for 
expenses  and  loss  of  time  as  upon  attendance  at  a  trial : 

Srovided  also,  that  no  person  shall  be  compelled  to  pro- 
uce  under  any  such  rule  or  order,  any  writing  or  other 
document  that  he  would  not  be  compellable  to  produce  at 
a  trial  of  the  cause. 

PrUoQers  g.  It  shall  be  lawful  for  any  sheriff,  gaoler,  or  other 

movedby"      officer  having  the  custody  of  any  prisoner,  to  take  sucli 
habeas  ooipns  prisoner  for  examination  under  the  authority  of  this  act, 
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by  virtue  of  a  writ  of  habeas  corpus  to  be  issued  for  that 
purpose,  wliich  writ  shall  and  may  be  issued  by  any  court 
or  judge  under  such  circumstances  and  in  such  manner  as 
sucli  couH  or  judge  may  now  by  law  issue  the  writ  commonly 
called  a  writ  of  habeas  cOi-pas  ad  testificandum. 


EvUfenet  on 

CommiAiion. 

1  Wilt.  4, 

c.  22. 

for  esamluA- 

tiOD. 


7.  It  shall  be  lawful  for  all  and  every  person  authorized  Ezaminadons 
to  lake  the  examination  of  witnesses  by  any  rule,  order,  ?J!r^\"?!!f 

.     .  J  .  J   .     -^        '*  r  A.\  •     ^^"^  taken 

writ,  or  commission  made  or  issued  m  pursuance  of  tlus  upon  oaui. 
act,  and  he  and  they  are  hereby  authorized  and  required,  to 
take  all  such  examinations  upon  the  oath  of  the  witnesses, 
or  affirmation  in  cases  where  affirmation  is  allowed  by  law 
instead  of  oath,  to  be  administered  by  the  person  so  autho- 
rized, or  by  any  judge  of  the  court  wnerein  the  action  shall 
be  depending ;  and  if  upon  such  oath  or  affirmation  any  Perjory. 
person  making  the  same  shall  wilfully  and  corruptly  give 
any  false  evidence,  every  person  so  ofiiending  shall  be 
deemed  and  taken  to  be  guilty  of  perjury,  and  shall  and 
may  be  indicted  and  prosecuted  for  such  offence  in  the 
county  wherein  such  evidence  shall  be  given,  or  in  the 
county  of  Middlesex  if  the  evidence  be  given  out  of  England. 

8.  It  shall  and  may  be  lawful  for  the  master,  protho-  Report  by 
notary,  or  any  other  persons  to  be  named  in  any  such  rule  <««roinei« 

•s'  •>  'j*^/*      X  I  •  •      x'        •  upon  the 

or  order  as  aforesaid  for  taking  any  examination  in  pur-  conduct  or 
suance  thereof,  and  he  and  they  are  hereby  required,  to  ab>»enceof 
make,  if  need  be,  a  special  report  to  the  court  touching  ^*^**'^ 
such  examination,  and  the  conduct  or  absence  of  any  wit- 
ness or  other  person  thereon  or  relating  thereto ;  and  the 
court  is  hereby  authorized  to  institute  such  proceedings  and 
make  such  order  and  orders  upon  such  report  as  justice  may 
require,  and  as  may  be  instituted  and  made  in  any  case  of 
contempt  of  the  court. 

9.  The  costs  of  every  rule  or  order  to*  be  made  for  the  costs  of  the 
examination  of  witnesses  under  any  commission  or  oJ)er-  elmn'mtion 
wise  by  virtue  of  this  act,  and  of  the  proceedings  thereupon,  may  be  made 
shall  (except  in  the  case  hereinbefore  provided  for)  be  costs  ^JJJ^*°  '**• 
in  the  cause,  unless  otherwise  directed  either  by  the  judge 
making  such  rule  or  order,  or  by  the  judge  before  whom  the 
cause  may  be  tried,  or  by  the  court 


10.  No  examination  or  deposition  to  be  taken  by  virtue 
of  this  act  shall  be  read  in  evidence  at  any  trial  without 
the  consent  of  the  party  against  whom  the  same  may  be 
offered,  unless  it  shall  appear  to  the  satisfaction  of  the 
judge  that  the  examirant  or  deponent  is  beyond  the  ju- 
risdiction of  the  court,  or  dead,  or  unable  from  permanent 
sickness  or  other  permanent  infirmity  to  attend  the  trial ; 
in  all  or  any  of  wnich  cases  the  examinations  and  depo- 
sitions certified  under  the  hand  of  the  commissioners, 
master,  prothonotary,  or  other  person  taking  the  same, 
shidl  and  may,  without  proof  of  the  signature  to  such 
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Evidence  on    Certificate,  be  received  and  read  in  evidence,  save  all  jnst 

^iTraML^   exceptions. 

e.  23.  This  section  will  now  apply  to  the  Chanceiy  Division,  in 

"  cases  where  evidence  is  not  taken  by  consent  on  afBdant 

The  conditions  imposed  must  be  proved  by  oral  evidence, 
and  they  have  been  strictly  constraed.  Where  a  deponent 
was  on  board  ship  in  the  Thames,  his  deposition  was  not 
allowed  to  be  nsed  ( Camithers  v.  Graham,  1  Car.  &  M. 
6);  and  it  seems  that  pregnancy  is  not  a  permanent 
sickness  within  the  section.    (1  Moore  &  S.  884.) 

11.  [ProvUo  as  to  judges  of  the  Common  Pleas  of  Dur- 
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VII. 

Action  in  FobmA  Pauperis. 
[11  Hen.  7,  c.  12.] 

An  Acte  to  admitt  suck  Persons  as  are  Poore  to  sue 

in  Forma  Pauperis. 

Phayen   the  Commons   in  this  present  parliament  as- 
sembled that  where  the  king  our  sovereign  Lord  of  his 
most  gracious  disposition  willeth  and  intendeth  indifferent 
justice  to  be  had  and  ministered  according  to  his  com- 
mon laws  to  all  his    true  subjects,  as  well  to  poor  as 
rich,  which  poor  subjects  be  not  of  ability  ne  power  to 
sue  according  to  the  laws  of  this  land  for  the  redress  of 
injuries  and  wrongs  to  them  daily  done,  as  well  concerning 
their  persons  and  their  inheritance  as  other  cause,  for 
remedy  whereof  in  the  behalf  of  the  poor  persons  of  this 
land  not  able  to  sue  for  their  remedy  after  the  course  of 
the  common  law :  Be  it  enacted  that,  every  poor  person  or 
persons  which  have  or  hereafter  shall  have  cause  of  action 
or  actions  against  any  person  or  persons  within  this  realm 
shall  have  ^  [by  the  discretion  of  the  Chancellor  of  this 
realm  for  the  time  being]  writ  or  writs  [original  and  writs 
of  subpoena]  according  to  the  nature  of  their  causes,  there- 
fore nothing  paying  to  your  highness  for  the  seals  of  the 
same,  nor  to  any  person  for  the  writing  of  the  writ  or 
writs  to  be  hereafter  sued,  and  that  the  said  Chancellor 
for  the  time  being  shall  assign  such  of  the  clerks  which 
shall  do  and  use  the  making  and  writing  of  the  same  writs 
to  write  the  same  ready  to  be  sealed,  and  also  learned 
counsel  and  attomies  for  the  same  without  the  reward 
taken  therefor:   and  after  the  said  writ  or  writs  be  re- 
turned, if  it  be  afore  the  king  in  his  Bench,  the  justices 
there  shall  assign  to  the  same  poor  person  or  persons  AMfgnment 
counsel  learned  by  their  discretions,  which  shall  give  their  ^J^ISuStor 
counsels  nothing  taking  for  the  same,  and  likewise   the  topHaper. 
justices  shall  appoint  attorney  and  attornies  for  the  same 
poor  person  or  persons,  and  all  other  officers  requisite  and 
necessary  to  be  had  for  the  speed  of  the  said  suits  to  be 
had  and  made,  which  shall   do  their  duties  without  any 
reward  for  their  counsels,  help  and  business  in  the  same, 
and  the  same  law  and  order  shall  be  observed  and  kept 
of  all  such  suits  to  be  made  afore  the  king*s  justices  of  his 


■  The  worda  within  brackets  re(«r  to  an  otoolete  procednre. 
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common  place  and  barons  of  his  Exchequer,  and  all  ofher 
justices  in  the  courts  of  record  where  any  such  suits  shall 
be. 

This  statute  did  not  apply  to  Courts  of  Equity,  but  those 
courts  adopted  a  similar  principle.  (  WUkin$on  t.  Bel- 
sher,  2  Bro.  C.  C.  272.)  As  to  defending  in  forma 
pauperis,  see  note  to  Ch.  C.  O.  Tii  9. 


Certtflcate  of 

OOUOBd. 


Consolidated  Orders  op  the  Court  of 
Chancery  ;  Order  VIL 

8.  No  person  shall  be  admitted  to  prosecute  any  suit  in 
this  court  in  formd  pauperis  without  a  certificate  of  counsel 
that  he  conceives  the  case  to  be  proper  for  relief  in  this 
court 

This  rule  of  the  Court  of  Chancery,  as  well  as  the  Commoa 
Law  rules  which  follow,  will  now  apply  to  the  Hif^h 
Court,  by  Tirtoe  of  sect  73  of  die  Judicature  Act,  1879. 


General  Rules  of  Hilart  Term,  1853. 

AffldAvitof     '     121.  No  person  shall  be  permitted  to  sue  in   formft 
pauper.  pauperis  unless  the  case  laid  before  counsel  for  his  opinion, 

and  his  opinion  thereon  with  an  affidavit  of  the  party,  or 
his  attorney,  that  the  same  case  contains  a  full  and  true 
statement  of  all  the  material  facts  to  the  best  of  his  know- 
ledge or  belief,  shall  be  produced  before  the  court  or  judge 
to  whom  application  may  be  made,  and  no  fees  shall  be 
payable  by  a  pauper  to  his  counsel  and  attorney,  nor  at 
the  offices  of  the  masters  or  associates,  or  at  the  judges* 
chambers,  by  reason  of  a  verdict  being  found  for  such 
pauper  exceeding  five  pounds. 

An  order  to  sue  in  forma  pavperis  may  be  obtained  on 
motion,  but  the  usual  practice  in  ciril  cases  is  to 
obtain  it  by  petition  to  the  Chief  of  the  Division,  or  the 
Master  of  the  Rolls.  The  paaper  must  make  an  affidavit 
that  he  is  not  worth  Bl.  in  the  world,  except  his  clothes 
and  his  interest  in  the  suit.  Notice  of  the  order  must  be 
served  on  the  opposite  party.  (Ballard  ▼.  Catling,  2  Keen, 
€06.)  A  pauper  may  be  dispaupered,  if  he  obtain  the 
order  improperly,  or  become  posscnsed  of  property,  or  act 
vexationsly.  The  order,  if  made  pendente  lite,  kas  no 
retrospective  effect,  so  that  the  pauper  is  liable  to  pay 
costs  previously  incurred ;  and,  by  a  rule  of  the  Exchequer 
(3  Geo.  1;  Man.  Ex.  Pr.,  1st  edit),  must  give  security 
for  those  costs.  (Jones  v.  Peers,  1  M*Clel.  &  Y.  282.) 
The  effect  of  an  order  to  sue  in  formd  pavperis  is  that 
the  paaper  does  not  pay  court  fees ;  if  be  fails  he  pays  no 
costs  to  the  opposite  party,  and  if  he  succeeds  he  obtains 
no  costs  but  money  out  of  pocket  If  successful,  he 
cannot  recover  fees  to  counsel  or  solicitor. 
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122.  Where  a  pauper  omits  to  proceed  to  trial  pursuant      Actum  im 
to  notice,  he  may  be  called  upon  by  a  rule  to  show  cause      J^SmeHs 

why  he  should  not  pay  costs,  though  he  has  not  been  dis '— 

pauperedf  and  why  all  further  proceedings  should  not  be  <^<«  o' 
stoyed  until  such^^osts  shall  be  paid.  p*"*^  ""^«^' 


Genb&ai.  Rules  of  Trinitt  Term,  1853. 

28.  A  person  admitted  to  sue  in  formfi  pauperis  shall 
not,  in  any  case,  be  entitled  to  costs,  unless  by  order  of  the 
court  or  judge. 


Consolidated  Orders  of  the  Court  of 
Chancery;  Order  VIL 

9.  After  an    admittance    to  sue  or  defend    in  formfi  Nofeepay- 
pauperis,  no  fee,  profit,  or  reward,  shall  be  taken  of  the  JJ^J^JJ, 
pauper  by  any  counsel  or  solicitor  for  the  despatch  of  the  solicitor, 
pauper's  business  during  the  time  it  shall  depend  in  court 

and  he  shall  continue  in  form&  pauperis,  nor  shall  any 
agreement  be  made  for  any  recompense  or  reward  after- 
wards. Any  person  offending  herein  shall  be  deemed 
guilty  of  a  contempt  of  court ;  an^  the  party  admitted 
who  shall  give  any  such  fee,  or  reward,  or  make  any  such 
agreement,  shall  be  from  thenceforth  dispaupered,  and  not 
be  afterwards  admitted  again  in  that  suit  to  sue  or  defend 
in  form&  pauperis. 

The  Court  of  Chancery  has  always  admitted  defendants  to 
defend  in  form  d  pauperis,  as  this  rule  implied,  although 
the  Act  of  Henry  VII.  does  not  apply  to  defendants,  nor 
did  the  Courts  of  Common  Law  allow  them  the  privilege 
in  ci?il  actions.  ( Oldfield  v.  Cobbett,  Phil.  163.)  In  in- 
dictments, the  Court  of  Queen's  Bench  allowed  defences 
in  formd  pauperis.  (R,  v.  NichoUon^  8  Dowl.  489.) 
Defendants  in  the  High  Court  will  be  able  to  defend  in 
formd  pauperis  J  as  this  is  a  **  method  of  procedure  in 
force  "  m  the  Court  of  Chancery,  now  applied  generally, 
by  sect.  73  of  the  Judicature  Act,  1873,  to  the  High 
Court. 

10.  The  counsel  or  solicitor  assigned  by  the  court  to  Coanseiand 
assist  a  person  in  formd  pauperis,  either  to  sue  or  defend,  JJ*^' 
may  not  refuse  so  to  do  unless  such  counsel  or  solicitor  n»iML 
satisfy  the  judge  who  granted  the  admittance  with  some 

good  reason  for  his  unwillingness  to  be  so  assigned. 

11.  No  process  of  contempt  shall  be  issued  at    the  Process  of 
instance    of   any  person  suing  or    defending    in  form&  JJJJaS'J}* 
pauperis  until  it  be  signed  by  his  solicitor  m  the  suit  paaperT  ^ 
Ana  no  notice  of  motion  served  or  petition  presented  on 
behalf  of  any  person  admitted  to  sue  or  defend  in  form& 
pauperis  (except  for  the  discharge  of  his  solicitor)  shall  be 
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of  any  effect ;  nor  shall  any  penon  senred  with  snch  notice 
or  petition  be  bound  to  appear  thereon,  unless  such  notice 
or  petition  be  signed  by  the  solicitor  of  such  person  so 
suing  or  defending.  And  such  solicitor  shall  take  care 
that  no  process  be  taken  out  and  that  no  such  notice  or 
petition  be  served  needlessly,  or  for  vexation^  but  upon 
just  and  good  grounds. 


[23  Hen.  8,  c.  5.] 

An  Act  thai  the  Defendant  shall  recover  Costs 
against  the  Plaintiff,  if  the  Plaintiff  be  Aoii- 
suitedy  or  if  the  Verdicte  passe  against  him, 

[a.d.  1531.] 

paaper  non-        o   Provided  always,  that  all  and  every  such  poor  person 
IW7  ooeu,  bat  or  pcrsons,  being  plaintiff  or  plaintiffs  in  any  of  the  said 
to  suffer  otber  actions,  bills  or  plaints  which,  at  the  commencement  of 
panbhment    ^j^^j^  ^^j^  ^^  actions,  be  admitted  by  the  discretion  of  the 
judge  or  judges  where  such  suits  or  actions  shall  be  pur- 
sued or  taken  to  have  their  process  and  council  of  charity 
without  any  money  or  fee  paying  for  the  same,  shall  not  be 
compelled  to  pay  any  costs  by  virtue  and  force  of  this 
statute,  but  shall  auSer  other  punishment  as  by  the  dis- 
cretion of  the  justices  or  judge,  afore  whom  such  suits 
shall  depend,  shall  be  thought  reasonable,  anything  afore 
rehearsed  to  the  contrary  hereof  notwithstanding. 
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Subject-Matters  of  Statutes  and  Rules 
regulatino  proceedings  in  matrimo- 
NIAL, Admiralty  and  Probate  Causes. 


Matrimonial.^ 

[20&.21  Vict,  a  85.] 

An  Act  to  amend  the  Law  relating  to  Divorce  and  Matri- 
monial Causes  in  England.        [2Sth  August^  1857.] 

The  Coart  for  Divorce  and  Matrimonial  Caases,  now  con- 
solidated in  the  High  Court  of  Judicature,  was  constituted  hy 
this  act,  and  ihe  general  course  of  procedure  provided.  By 
sect.  8  the  court  consisted  of  eight  judges,  being  the  Lord 
Chancellor,  the  three  chiefs  and  senior  puisne  judges  of  the 
common  law  courts,  and  the  judge  of  the  Court  of  JProbate — 
of  whom  three  formed  a  full  court,  with  power  to  dissolve  a 
marriage,  &c. 

[21  &  22  Vict.  c.  108.] 

An  Act  to  amend  the  Act  of  the  twentieth  and  twenty- 
first  Victoria,  chapter  eighty-five.  [2nd  August,  1858.  J 

Among  other  matters  the  judge  was  by  this  act  empowered  to 
fat  in  chiunbers. 

[22  &  23  ViCT.  C.  61.] 

An  Act  to  make  further  Provision  concerning  the  Court  for 
Divorce  and  Matrimonial  Causes,  [l^tk  August,  1859.] 

By  this  act  all  the  judges  of  the  common  law  courts  were 
made  judges  of  the  Divorce  Court 

[23  A  24  Vict.  c.  144.] 

An  Act  to  amend  the  Procedure  and  Powers  of  the  Court 
for  Divorce  and  Matrimonial  Causes. 

[28^  August,  I860.] 

By  this  act  (which  was  temporary  only)  the  judge  ordinary 
was  empowered  to  exercise  the  jurisdiction  of  the  fuU  court. 


*  Th«  pnetloe  hi  mAtrlinonlal  cftiuet  Is  excepted  ftom  the  opentton  of  the 
Knlee  of  the  Sopreme  Conrt    See  Order  LXIL,  p.  264,  tmU, 
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Divore*.  [25  &  26  ViCT.  C.  81.] 

An  Act  to  amend  the  Procedure  and  Powers  of  the  Court 
for  Divorce  and  Matrimonial  Causes. 

17th  August,  1862.] 

Bj  this  act  the  above  act,  28  &  24  Vict.  c.  144,  was  made 
peipetoaL 

[21  &  22  Vict.  c.  93.] 

An  Act  to  enable  Persons  to  establish  Legitimacy,  and  the 
Validity  of  Marriages,  and  the  Right  to  be  deemed 
Natural-bom  Subjects.  [2iid  August,  1858.] 

By  this  act  any  natnral-bom  sabject  may  apply  to  the  coart 
for  a  decree  declaring  that  the  petitioner  is  the  legitimate  child 
of  his  puents,  and  3iat  the  marriage  of  his  father  and  mother, 
or  of  his  grandfather  and  grandmoSier,  was  a  valid  marriage. 

[27  &  28  Vict.  c.  44.] 

An  Act  to  amend  the  Act  relating  to  Divorce  and  Matri- 
monial Causes  in  England,  twentieth  and  twenty-first 
Victoria,  chapter  eighty-five.        [14^  Jubf,  1864.] 

This  act  relates  to  **  protection  orders." 

[29  &  30  Vict,  a  32.] 

An  Act  further  to  amend  the  Procedure  and  Powers  of  the 
Court  for  Divorce  and  Matrimonial  Causes. 

[IKAJim^,  1866.] 

By  this  act  the  court  may  order  monthly  or  weekly  payments 
to  a  wife;  and  a  decree  for  a  divorce  is  not  to  be  made  absolute 
for  six  months. 

[31  &  32  Vict,  a  77.] 

An  Act  to  amend  the  Law  relating  to  Appeals  fix>m  the 
Court  of  Divorce  and  Matrimonial  Causes  in  England. 

[31sl  July,  1868.] 

By  this  act  (repealing  the  prior  enactments  in  pari  materia^ 
either  party  is  allowed  to  appeal  to  the  House  of  Lords  within 
one  month  after  a  decree  for  the  dissolution  of  marriage. 

[36  Vict.  c.  31.] 

An  Act  to  extend  to  Suits  for  NuUitpr  of  Marriage  the  Law 
with  respect  to  the  Intervention  of  Her  Majesty *8 
Proctor  and  others  in  Suits  in  England  for  dissolving 
Marriages.  [16<A  Jtme,  1873  ] 

Rales  and  Regulations  for  the  Court  for  Divorce  and 
Matrimonial  Causes.  [26th  December,  1865.] 

[To  be  found  in  86  Law  Journal  Reports  (New  Series),  Pro- 
bate and  Divorce,  1.1 

These  rules,  issued  by  Sir  James  Wilde  (now  Lord  Penxanoe), 
abrogate  all  previous  rules,  and  provide  the  rules  of  pleading 
and  trial,  and  forms  of  documents. 
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Additional  Rules  and  Regulations  for  Her  Majesty's  Court     Dkont— 
for  Divorce  and  Matrimonial  Causes.  Admir^aty. 

[30M  January^  1869.] 

[To  be  found  in  Browne's  Practice,  p.  622.] 
These  rales,  which  came  into  force  on  Ist  March,  1869,  relate 
to  the  restitution  of  conjugal  rights,  to  costs,  and  to  subpoBuas. 

Additional  and  Amended  Rules  and  Regulations  for  Her 
Majesty's  Court  for  Divorce  and  Matrimonial  Causes. 

[23rrf  February,  1876.] 

[To  be  found  in  Browne's  Practice,  p.  528.] 
These  rales,  issued  by  the  registrars,  relate  to  the  hearing  of 
summonses  before  the  registraraL 

Amended  and  Additional  Rules  and  Regulations  for  the 
Court  for  Divorce  and  Matrimonial  Causes. 

\lUh  July,  1875. 

[To  be  found  in  10th  vol.  of  the  Law  Jouraal  Newroaper,  474.1 
These  rales,  issued  by  Sir  James  Hannen,  repeal  Kule  158  of 

the  previous  rales,  and  add  several  new  rales. 

See  also  Pritchard's  Law  and  Practice  of  the  Divorce  Court 

(A.D.  1874);  Browne's  Divorce  Practice  (A.D.  1876). 


Admiralty.* 

[3  &  4  Vicrp.  c.  66.] 

An  Act  to  improve  the  Practice  and  extend  the  Juris- 
diction of  the  High  Court  of  Admiralty  of  England. 

\lth  August,  1840.] 

By  this  act  the  jurisdiction  of  tiie  court  was  enlarged  so  as 
to  enable  it  to  take  cognizance  of  claims  for  seamen's  wages 
under  special  contract,  &c. 

Rules,  Orders  and  Regulations  for  the  High  Court  of 
Admiralty  in  England.  [29M  November,  1859.] 

[To  be  found  in  Williams  &  Brace's  Admiralty  Digest, 
p.  zxviL] 

[24  &  25  Vict.  c.  10.] 

An  Act  to  extend  the  Jurisdiction  and  improve  the  Practice 
of  the  High  Court  of  Admiralty.    [17^^  May,  1861.] 

By  this  act  the  jurisdiction  of  the  court  was  extended  in 
respect  of  claims  for  building  ships,  for  necessaries,  for  damage 
to  cargo  imported,  and  other  matters. 

[27  &  28  Vict.  c.  26.] 

An  Act  for  regulating  Naval  Prize  of  War. 

[23rrf  June,  1864.] 

See  the  Statutes  and  Rules  in  Williams  &  Brace's  Admiralty 
Practice  (A.D.  1868). 

•  The  practice  of  the  Coarti  of  ProbRte  and  Admiral^  are  still  in  force, 
except  so  br  a«  expressly  varied  by  the  Rules  of  Court  (sect  18  of  Act  of 
1875). 
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^'^'*^*°^'  Probate.* 

[20  &  21  VicT.  c.  77.] 

An  Act  to  amend  the  Law  relating  to  Probates  and  Letters 
of  Administration  in  England.  [25th  August,  ISbl. 2 

By  this  act  the  Court  of  Probate  was  oonstitnted  of  one  jndge, 
to  act  also  as  iadge  of  the  Conrt  of  Admiraltj,  with  power,  by 
sect.  84,  to  call  in  any  jndge  or  judges  of  the  common  law  conrts, 
and  subject,  by  sect.  89,  to  an  appeal  to  the  House  of  Lords. 
By  sect  36  the  judge  may  direct  an  issue  to  be  tried  at  tbe 
assizes. 

[21  &  22  Vict,  a  95.] 

An  Act  to  amend  the  Act  of  the  twentieth  and  twenty -first 
Victoria,  chapter  seventy-seven.  [2nd  August^  1858.] 

By  this  act  the  judge  of  thoL  Court  of  Probate  was  empowered 
to  sit  in  chambeia. 

Rales  and  Orders  for  Her  Majesty's  Conrt  of  Probate  made 
under  the  provisions  of  the  statutes  20  &  21  Vict.  c.  77, 
and  21  &  22  Vict.  c.  95,  in  respect  of  Contentious 
Business.  [dOth  July,  1862.] 

[To  be  found  in  31  Law  Journal  Reports  (New  Series),  Pro- 
bate, 9.] 

Amended  and  Additional  Rules  and  Orders  for  Her 
Majesty's  Court  of  Probate  in  Contentious  Business. 

[2dth  December,  1865.] 

[To  be  found  in  31  Law  Journal  Reports  (New  Series),  Pro- 
bata, 25.] 

See  Coote  &  Tristram's  Probate  Practice;  Browne's  Pnobate 
Practice. 

*  The  pmctloe  of  the  Conrts  of  Probftte  and  Admiralty  are  still  tn  forott, 
except  BO  far  as  expresaly  varied  by  the  Ralei  ol  Ooort  (eecc  18  of  Act  of 
1S76). 
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IX. 

Statutes  and  Rules  relating  to  Revenue 

Proceedings. 

(By  sect.  d4  of  the  Act  of  1873,  p.  40,  Beveooe  proceedings 
are  assigned  to  the  Exchequer  Division,  and  bj  Ord.  LXII. 
nothing  in  the  Rules  of  Conrt  is  to  affect  the  practice  on  the 
revenne  side  of  the  Exchequer  Division.) 

[18  &  19  Vict.  c.  90.] 

An  Act  for  the  Payment  of  Costs  in  Proceedings  instituted 
on  behalf  of  the  Crown  in  matters  relating  to  the 
Revenue,  and  for  the  Amendment  of  the  Procedure  and 
Practice  in  Crown  Suits  in  the  Court  of  Exchequer. 

lUth  August,  1855.] 

By  this  act  the  rule  that  the  Crown  does  not  take  or  pay  costs 
is  abrogated  so  far  as  matters  of  revenue  are  concerned,  and 
power  was  given  to  the  barons  of  the  Exchequer  to  make  rules 
for  ^e  regulation  of  pleading  and  practice. 

[22  &  23  Vict.  c.  21.] 

An  Act  to  regulate  the  Office  of  Queen's  Remembrancer, 
and  to  amend  the  Practice  and  Procedure  on  the 
Revenue  Side  of  the  Court  of  Exchequer. 

113th  Augwtt,  1859.] 

The  Queen's  Remembrancer  is  referred  to  in  the  77th  sect, 
of  the  Judicature  Act,  1873,  and  he  is  liable  to  perform  the 
same  or  analogous  duties  as  an  officer  of  the  Supreme  Court. 
By  this  act  a  bill  of  exceptions  may  be  tendered  in  a  revenue 
cause,  and  as  Ord.  LVIII.,  Rule  1,  does  not  apply  to  revenue 
causes,  the  process  is  to  this  extent  still  existing. 

[28  &  29  Vict.  c.  104.] 

An  Act  to  amend  the  Procediire  and  Practice  in  Crown 
Suits  in  the  Court  of  Exchequer  at  Westminster ;  and 
for  other  purposes.  [bth  July,  1865.] 

This  is  the  main  act  regulating  the  procedure  in  revenue 
causes.  The  procedure  is  more  like  that  formerly  in  use  in  the 
Conrt  of  Chancery  than  that  of  the  High  Court. 

REOULfi  Generales,  24  Vict.  (1860). 

[To  be  found  in  6  Hurlstone  &  Norman's  Reports,  1.] 

A  A  o 
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REGULiE  Generales,  25  Vict.  (1861). 
[To  be  foand  in  7  Harlstone  &  Norman's  Beports,  605.] 

General  Rules  as  to  the  Payment  of  Fees  by  Stamps 
(1866).  ^ 

[To  be  found  in  36  Law  Joomal  Reports,  ConmiOD  Law,  23.] 

Reguue  Generales,  Easter  Tenn,  1866,  for  regnlating 
the  Procedure  and  Practice  in  Suits  by  English  infor- 
mation.   With  Schedule  of  Solicitors*  Fees. 

[To  be  found  in  the  Law  Reports,  1  Ex.  889,  and  in  the  86 
Law  Journal  Beports,  Common  Law,  1.] 
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X. 

Statutes,  Bules  and  Regulations  relating 
TO  THE  Business  in  the  Chambers  of 
THE  Chancery  Division. 

[15  &  16  Vict.  c.  80.] 

An  Act  to  abolish  the  Office  of  Master  in  Ordinaiv  of  the 
High  Court  of  Chancery,  and  to  make  Provision  for 
the  more  speedy  and  efficient  dispatch  of  business  in 
the  said  ConrL  [SOth  June,  1852.] 

This  act  empowers  the  chanceiy  judges  to  sit  in  chambers  and 
dispose  of  business  of  a  formal  and  discretionary  kind,  relating 
to  pleadings  in  actions,  the  management  of  property,  &c.  The 
mode  of  proceeding  is  to  be  by  summons,  as  at  common  law. 
Powers  are  also  given  to  the  respective  judges  to  delegate  this 
jurisdiction  to  their  chief  clerks,  who  make  certificates  to  the 
judge.  General  powers  are  also  conferred  on  tbe  Lord  Chan- 
cellor, with  the  Master  of  tbe  Rolls  and  Vice-Cbancellors,  to 
mdie  rules  for  regulating  tbe  conduct  of  business  at  chambers. 
The  judge  at  chambers  also  receives  the  opinion  of  conveyancing 
counsel,  who,  six  in  number,  are  appointed  under  this  act  The 
assistance  of  accountants,  merchants,  engineers,  actuaries,  and 
other  scientific  persons,  may  also  be  obtained.  By  Ord.  LX, 
Rule  1  (p.  261),  the  officers  of  the  Court  of  Chancery  are 
attached  to  the  Chancery  Division  of  the  Court,  but  no  rules  are 
provided  for  the  regulation  of  business  in  the  chambers  of  the 
Chancery  Division. 


Ord.  XXXV.  of  Consolidated  Orders  of  the  Court  of 

Chancery. 

[15/^  February,  I860.] 

[To  be  found  in  29  Law  Journal  Reports  (New  Series), 
Equity,  31.] 

This  order  extends  the  business  to  be  conducted  in  chambers, 
and  further  regulates  the  procedure  of  the  business,  whether 
originating  in  chambers  or  not. 


Chamibertim 
€^a$»eerp 
JHvisiom, 
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Chambert  fo  Regulations  to  be  observed  in  the  conduct  of  business  at 
^J^J^  the  chambers  of  the  Master  of  the  Rolls  and  the  Vice- 

.  Chancellors,  by  order  of  the  Right  Hon.  Sir  John 

Romilly,  Master  of  the  Rolls;  the  Honorable  the 
Vice-Chancellor  Sir  Richard  Torin  Kindersley;  the 
Honorable  the  Vice-Chancellor  Sir  John  Stuart,  and 
the  Honorable  the  Vice-Chancellor  Sir  William  Fage 
Wood,  this  8th  day  of  August,  1857. 

[To  be  found  in  27  Law  Journal  Reports  (New  Series),  Chan- 
cery, 15.] 

These  regulations  indicate  the  most  convenient  way  for 
taking  proceedings,  but  are  not  absolutely  obligatory.  Thej 
consist  mainly  of  forms  of  affidavits  and  of  accounts.  By 
Ch.  C.  O.,  I.,  Rule  34,  the  chief  clerks  of  the  judges  are 
required  to  meet  and  consider  the  rules  for  the  transaction 
of  business  at  chambers,  and  their  recommendationa  may  be 
adopted. 
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XI. 

Titles  op  Winding-up  Acts  and  Eules. 

[25  &  26  Vict.  c.  89.] 

An  Act  for  the  Incorporation,  Regulation,  and  Winding- 
up  of  Trading  Companies  and  other  Associations. 

[7th  Augmt,  1862.] 

The  winding-np  sections  are  from  74 — 173.  By  sect.  10  of 
the  Jndicatare  Act,  1875,  the  rules  in  bankmptcT  in  reference 
to  secured  creditors  are  to  apply  to  the  winding-np  of  companies; 
and  by  Order  LVIII.,  Rales  9  and  15  (pp.  257,  259),  the  time 
for  appealing  from  a  winding-np  order  is  twenty-one  days. 

[30  &  31  Vict,  a  131.] 

An  Act  to  amend  the  Companies  Act,  1862. 

I20th  August,  1867.] 

General  Order  and  Rules  of  the  High  Court  of  Chancery, 
11th  November,  1862,  to  regulate  the  mode  of  pro- 
ceeding under  the  Companies  Act,  1862. 

[To  be  fonnd  in  32  Law  Jonmal  Reports  (New  Series, 
Eqaity,  1.] 

General  Order  and  Rules  of  the  High  Court  of  Chancery 
to  regulate  the  mode  of  Proceeding  under  the  Com- 
panies Act,  1867.  [2,lBt  March,  1868.] 

[To  be  found  in  87  Law  Journal  Reports  (New  Series), 
Equity,  10.] 

This  order  was  amended  by  an  order  made  on  the  2nd  of 
March,  1869,  to  be  fonnd  in  38  Law  Jonmal  Reports  (New 
Series),  Equity,  3. 

[33  &  34  Vict.  c.  61.] 

An  Act  to  amend  the  Law  relating  to  Life  Assurance 
Companies.  \^th  Axigvst,  \^10J\ 

Sections  21  and  22  deal  with  winding-up. 

[35  &  36  Vict.  c.  41.] 

An  Act  to  amend  the  Life  Assurance  Companies  Acts, 
1870  &  1871.  [6<A  August,  1872.] 
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XIL 

Statutory  Jurisdiction  of  Chancery 

Division. 

[See  Sect  34  of  the  Act  of  1873,  p.  36.] 

Act  for  the  Production  of  Cestui  que  vie  (6  Anne,  c  18). 

Bj  this  act  a  person  claiming  an  estate  in  remainder  may 
move  the  coort  to  caose  the  tenant  for  life  to  be  prodaoed. 

Legacy  Duty  Act  (36  Geo.  3,  c.  52). 

By  this  act  (s.  82),  if  by  infancy  or  absence  a  legacy  cannot 
be  paid,  the  money  may  be  paid  into  the  Bank  of  England  to  be 
applied  for  the  benefit  of  the  party  entitled,  after  dedaction  of 
the  duty. 

Land  Tax  Redemption  Act  (42  Geo.  3,  c.  116). 

By  this  act  (s.  67),  timber  may  be  cnt  down  with  the  appro- 
bation of  the  court,  and  the  produce  applied  in  the  redempticia 
of  the  land  tax. 

Property  Law  Amendment  Act  (11  Geo.  4  &  1  IVUL  4, 
c.  fo). 

By  this  act  (ss.  16—18),  an  infant  may  grant  a  lease  under 
the  direction  of  the  court 

Investment  on  Real  Securities  in  Ireland  Act  (4  &  5 
Will.  4,  c.  29). 

By  this  act  investments  in  real  estate  in  Ireland,  on  acooont 
of  minors,  are  made  under  the  direction  of  the  court 

Custody  of  Infants  Acts  (3  &  4  Vict  c.  90 ;  36  Vict  c  12). 

By  the  former  act,  the  court  may  assign  the  care  of  an  intot 
convicted  of  felony  to  a  person  other  than  the  testamentaiy 
or  natural  guardian :  and  by  the  latter,  the  court  may  order 
that  an  infant  under  the  age  of  sixteen,  being  in  the  custody  of 
the  father,  may  be  delivend  to  the  custody  of  the  mother,  upon 
her  petition. 

The  Copyhold  Acts  f 4  &  5  Vict  c.  35 ;  6  &  7  Vict  c.  23 ; 
15  &  16  Vict  c.  51 ;  21  &  22  Vict  c.  94). 

See  21  &  22  Vict.  c.  94,  s.  43. 
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EccIesiMtical  Estates  Acts  (5  &  6  Vict  c.  26 ;  14  ft  15 
Vict  c.  104). 

Bj  these  acts  parties  under  disabiKtj  ma^  sell  land  to  tlie 
ecclesiastical  commissioners  under  the  superintendence  of  the 
oonrt 

Perpetuation  of  Testimony  Act  (5  ft  6  Vict  c.  69). 

By  this  act  proceedings  may  be  taken  by  persons  claiming 
titles  or  estates  upon  the  happeninf^:  of  future  events,  to  per- 
petuate testimony  material  for  establishing  their  claims. 

The  Defence  Acts  (5  ft  6  Vict  c.  94;  18  ft  19  Vict  c.  117; 
22  ft  23  Vict.  c.  21 ;  23  ft  24  Vict.  c.  112 ;  27  ft  28 
Vict  c.  39). 

By  these  acts  parties  under  disability  may  sell  lands  to  the 
Board  of  Ordnance,  under  the  superintendence  of  the  court 

Solicitors  Act  (6  ft  7  Vict  c.  73). 

By  this  act  (s.  89),  the  court  may  order  the  taxation  of  bills  of 
costs  chargeable  on  trustees  or  executors. 

Lands  Clauses  Consolidation  Act,  1845  (8  Vict  c.  18). 

By  this  act  (ss.  69 — 87),  the  purchase-money  of  lands  taken 
by  incorporated  companies  from  parties  under  disability  is  ap- 
plied by  the  court  for  their  benefit. 

Drainage  and  Improvement  of  Land  Acts  (8  ft  9  Vict 
c.  56;  10  ft  11  Vict  cc.  11.  38;  11  ft  12  Vict  c.  119 ; 
13  ft  14  Vict  c.  31;  19  ft  20  Vict  c.  9;  27  ft  28  Vict 
c.  114;  33  ft  34  Vict  c.  66). 

By  these  acts  the  court  may  empower  tenants  for  life,  &c.  to 
charge  land  with  money  laid  out  in  improvements. 

Parliamentary  Deposits  Act  (9  Vict.  c.  20). 

By  this  act  the  court  directs,  in  certain  events,  the  repayment 
to  the  parties  entitled  of  the  monies  required  by  the  standing 
orders  of  the  houses  of  parliament  to  be  deposited  in  court  by 
the  promoters  of  a  bill. 

Trustee  Relief  Acts  (10  ft  11  Vict  c.  96 ;  12  ft  13  Vict, 
c.  74 ;  22  ft  23  Vict  c.  35). 

Proceedings  under  the  Trustee  Relief  Act,  10  ft 
11  Vict  c.  96  (Ch.  C.  0.  XLL,  No.  1). 

[To  be  found  in  29  Law  Journal  Reports  (New  Series), 
Equity,  42.] 

By  these  acts  the  majority  of  a  body  of  trustees  and  executors 
may  pay  trust  funds  into  the  Bank  of  England  to  attend  the 
orders  of  the  court,  and  the  court  may  distribute  the  funds 
amongst  the  proper  parties  on  petition,  or  direct  an  action  to  be 
brought  if  necessary. 
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statuiofy     Tnistee  Acts  (13  &  14  Vict  c.  60 ;  15  &  16  VicL  c  55). 

«/  Chancery        These  acts  are  for  the  benefit  of  cestnia  qae  tmstent,  and 
Dirision.      provide  for  the  appointment  of  new  trustees  bj  the  ooaxt  in 
cases  where  tmstees  are  under  disability,  &c. 

Charitable  Trusts  Acts  (16  &  17  Vict  c.  137 ;  18  &  19  Vict. 
c.  124 ;  32  &  33  Vict  c.  110 ;  52  Geo.  3,  c.  101).    - 

Proceedings  under  the  Statute  16  &  17  Vict  c.  137, 
relating  to  ChariUble  Trusts  (Ch.  C.  O.  XLI., 
No.  2). 
[To  be  found  in  29  Law  Journal  Reports  (New  Series), 
Equity,  42]. 

The  Merchant  Shipping  Act  (17  &  18  Vict,  c  104). 

By  this  act  (s.  514),  the  court  has  jurisdiction  to  determine 
the  liability  of  shipowners  for  damage,  and  to  apportion  the 
compensation  money  payable  by  them. 

Infants'  Settlement  Act  (18  &  19  Vict  c.  43). 

By  this  act  any  male  infant  not  under  20,  or  any  female 
infant  not  under  17  years  of  age,  may  make  a  binding  marriage 
settlement  with  the  sanction  of  the  court  upon  petition  by  the 
infant  or  guardian. 

Leases  and  Sales  of  Settled  Estates  Acts  (19  &  20  Vict 
c.  120 ;  21  &  22  Vict.  c.  77 ;  27  &  28  Vict  c.  45). 

Proceedings  under  the  Statute  19  &  20  Vict  c.  120, 
relating  to  Leases  and  Sales  of  Settled  Estates 
(Ch.  C.  0.  XLI.,  No.  3). 

[To  be  found  in  29  Law  Journal  Reports  (New  Series), 
Equity,  42.] 

Bv  these  acts,  with  the  concurrence  or  saring  the  rights  of 
parties  interested,  the  court  may,  on  petition,  auUiorize  leases  or 
sales  of  settled  estates. 

Confirmation  of  Sales  Act  (25  &  26  Vict  c.  108). 

By  this  act  trustees  maj  sell  minerals  without  land,  or  land 
without  minerals,  under  the  direction  of  the  court 

Transfer  of  Land  Acts  (25  &  26  Vict  c.  53;  38  &  39  Vict  c  87). 

By  the  latter  of  these  acts  provision  is  made  for  the  registra- 
tion of  titles  to  real  estate,  and  for  the  intervention  of  the  court 
when  doubtful  questions  arise. 

Declaration  of  Title  Act  (25  &  26  Vict  c.  67). 

By  this  act  any  party  entitled  to  registration  with  indefeasible 
title  may  apply  to  the  court  for  a  declaration  of  that  UUe. 

Judgment  Act,  1864  (27  &  28  Vict  c.  112). 

By  this  act  (s.  4),  a  creditor  to  whom  land  has  been  delirered 
in  execution,  may,  upon  registering  the  execution,  obtain  from 
the  court  a  decree  for  sale. 
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The  Mortgage  Debenture  Acts  (28  &  29  Vict  c.  78 :  33  & 
34  Vict  c.  20). 

Bj  the  former  of  these  acts  (ss.  42,  47),  the  court  may  appoint 
a  rrceiver  in  default  of  payment  of  dividends  on  debentures 
authorized  by  the  act  to  be  raised  by  any  company  Incorporated 
under  the  Joint  Stock  Companies  Acts. 

The  Railway  Companies  Act,  1867  (30  &  31  Vict.  c.  127). 

By  this  act  railway  companies,  unable  to  meet  their  engage- 
ments with  their  creditors,  may  file  a  "scheme  of  arrangement," 
with  the  assent  of  certain  proportions  of  their  creditors,  which 
scheme,  when  confirmed  by  the  court,  has  the  same  effect  as  if 
enacted  by  parliament 

Order  of  the  High  Court  of  Chancery  under  the 
Railway  Companies  Act,  1867.  (24th  January, 
1868.) 

[To  be  found  in  87  Law  Journal  Reports  (New  Series), 
Equity,  1.] 

Metropolitan  Board  of  Works  Loans  Act  (32  &  33  Vict 
c.  102). 

By  this  act  (s.  40),  the  court  may  appoint  a  receiver  in  default 
of  payment  of  dividend  on  "  Metropolitan  Consolidated  Stock." 

The  National  Debt  Act,  1870  (33  &  34  Vict  c.  71). 

This  act  (ss.  56—60)  provides  for  the  re-transfer,  to  parties 
showing  title,  of  stock  transferred  to  the  National  Debt  Com- 
missioners in  consequence  of  the  dividends  thereon  remaining 
unclaimed  for  10  years,  and  for  the  settlement  by  Uie  court  of 
contested  claims  to  such  stock  and  dividends. 
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The  Married  Women's  Property  Act  (33  &  34  Vict  c.  93). 

By  this  act  (s.  9),  applications  to  settle  the  respective  rights  of 
husband  and  wife  to  property  may  be  made  to  the  court  or  a 
county  court  judge  (irrespective  of  the  amount  of  the  property 
in  dispute). 

General  Order  as  to  Petitions  (Ch.  C.  O.  XXXIV.,  29  Law 
Journal  Reports,  New  Series,  31). 
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COLLECTION  OF  RULES  OF  THE 

SUPREME  COURT, 

ISSUED  SINCE  THE  COMMENCEMENT  OF  THE 
JUDICATURE  ACTS. 


[Thess  Roles  hare  been  alreadj  printed  in  their  proper  places 
amongst  the  ''Rales  of  the  Supreme  Coart,''  pp.  121^368, 
ante.  There  are  fonr  sets  of  them,  bearing  date  respec- 
dvely  December,  1875,  Febmary,  1876,  Jane,  1876,  and 
December,  1876.  The  first  three  sets  were  made  by  22,  25, 
and  26  jadges  respectively  nnder  sect.  17  of  the  Act  of  1875, 
p.  85,  ante.  The  la^t  set  was  made  by  a  committee  of 
nine  judges  under  sect.  17  of  the  Act  of  1876,  p.  114,  ante. 
In  more  than  one  case  the  marginal  numbering  seems  to  be 
not  quite  exact] 


Rules  of  the  Supreme  Court,  December,  1875. 


At  a  meeting  of  the  judges  of  the  Supreme  Oouriy  held  on  the 
1st  of  December,  1876,  in  pursuance  of  the  Judicature 
Actj  1875,  the  following  new  rules  of  court  and  altera- 
tions of  existing  rules  of  court  u>ere  unanimously  agreed 
to:-^ 

1.  The  rules  in  the  first  schedule  to  the  Supreme  Court 
of  Judicature  Act,  1875,  may  be  cited  as  "The  Rules  of 
the  Supreme  Court,"  and  the  additional  rules  of  court 

made  by  order  in  council®  on  the  12th-day  of  August,  1875,  •  f««c  869. 
may  be  cited  as  "The  Rules  of  the  Supreme  Court  (Costs)," 
and  these  rules  may  be  cited  as  "The  Rules  of  the  Supreme 
Court,  December,  1875,"  or  each  separate  one  of  these  rules 
may  be  cited  as  if  it  had  been  one  of  "  The  Rules  of  the 
Supreme  Court,"  and  had  been  numbered  by  the  number 
of  the  order  and  rule  mentioned  in  the  margin. 

2.  Form  A.  in  the  Appendix  to  these  rules  shall  be  sub-  cm.  n., 
Btituted  for  the  form  referred  to  in  Order  II.,  Rule  7,t  of  K^ieTa. 

"  The  Rules  of  the  Supreme  Court."  ^  ^*^  "*• 

[3.  The  first  paragraph  of  Rule  lit  of  Ord^  V,  of  "  The  OnL  v.. 
Rules  of  the  Supreme  Cburt"  is  hereby  annulled^  and  thefol-  ^'*'*  ^^* 
lowing  shall  stand  in  lieu  thereof:  ^  '■*•  ^'*' 

"  In  admiralty  actions  in  rem  a  warrant  for  the  arrest  of 
property,  according  to  the  Form  B,  in  the  Appendix  to  these 
rules,  may  be  issued  at  the  instance  either  of  the  plaintiff  or 
of  the  defendant  at  any  time  after  the  writ  of  summons  has 
issuedf  but  no  wammt  of  arrest  shall  be  issued  except  from 
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R.  s.  r..      the  principal  registry  in  London,  and  until  an  affidavit  &y 
^^'  ^^^^     the  party  or  his  agent  has  been  filed,  and  the  following  pro- 
visions complied  with."      Annulled,  with  Form  (B.),  post, 
R  S.  C,  Dec.  1875,  Rule  4,  p.  551,  post] 

ord.  v.,  4.  Order  V.,  Rule  12,®  of  "  The  Rules  of  the  Supreme 

»»•«  12.  Court,"  is  hereby  annulled. 

•  p»9e  138.         5   Qrjgr  IX  /Rule  9,t  of  "  The  Rules  of  the  Supreme 

Ro^eiif*'         Court,"  is  hereby  annulled,  and  the  following  shall  stand 

t  P««6 1S8.      '"  ^^^^  thereof:  • 

"In  admiralty  actions  in  rem  the  warrant  of  arrest  shall 
be  served  by  the  marshal  or  his  substitutes,  whether  the 
property  to  be  arrested  be  situate  within  the  port  of 
London  or  elsewhere  within  the  jurisdiction  of  the  court, 
and  the  solicitor  issuing  the  warrant  shall,  within  six  days 
from  the  service  thereof,  file  the  same  in  the  registry." 

Ord  TX.,  6.  Order  IX.,  Rule  104  ^^  **  '^^  Rules  of  the  Supreme 

Kale  10.         Court,"  is  hereby  annulled,  and  the  following  shall  stand 

J  p»se  189.     jn  ijgu  thereof: 

**ln  admiralty  actions  in  rem,  service  of  a  writ  of  sum- 
mons against  ship,  freight,  or  cargo  on  board,  is  to  be 
effected  by  nailing  or  affixing  the  original  writ  for  a  short 
time  on  the  mainmast,  or  on  the  single  mast  of  the  vessel, 
and  on  taking  off  the  process,  leaving  a  true  copy  of  it 
nailed  or  fixed  in  its  place." 
Ord.  XIII.,        .  7.  Where  a  defendant  fails  to  appear  to  a  writ  of  snm- 
p°i4&^         mons  issued  out  of  a  district  registry,  and  the  defendant 
had  the  option  of  entering  an  appearance  either  in  the 
district  registry  or  in  the  London  office,  judgment  for 
want  of  appearance  shall  not  be  entered  by  the  plaintiff 
until  after  such  time  as  a  letter  posted  in  London  on  the 
previous  evening,  in  due  time  for  delivery  to  him  on  the 
following  morning,  ought,  in  due  course  of  post,  to  have 
reached  him. 
cm.  XIII.,         8.  Order  XIII.,  Rule  10,§  of  "  The  Rules  of  the  Supreme 
Rule  10.         Court,"  is  hereby  annulled. 

}  Page  150.  9.  When  a  cause  has  been  entered  for  trial,  it  may  be 
Ord.  xxiiL,  withdrawn  by  either  plaintiff  or  defendant,  upon  producing 
p.°i79.*  ^  ^^6  proper  officer  a  consent  in  writing,  signed  by  the 

parties. 
Ord.  XXXV.,       10'  In  an  admiralty  action  in  rem,  any  person  who  may 
Ruieiia,        have  duly  intervened  and  appeared  may  remove  an  action 
^'  ^^*  from  a  district  registry  as  of  right 

0i4.xxxT.,  IL  Every  district  registrar  shall  account  for  and  pay 
»"»ei6,  over  to  the  Treasury  all  moneys  paid  into  court  at  the 
^  registry  of  which  he  is  registrar,  in  such  manner  and  at 

such  times  as  may  be  from  time  to  time  directed  by  the 
Treasury. 
Oiti.xxxvi.,      12.  Order  XXXVI.,  Rule  8,||  of  "  The  Rules  of  the  Su- 
Rnie  8.  preme  Court,"  shall  be  read  m  .if  the  words  "  to  be  "  had 

B  Paire  808.      j^gg^  inRerted  before  the  words  "  entered  for  trial." 
Ord  xxxvL,      13-  Unless  within  six  days  after  notice  of  trial  is  given, 
Rule  loa,        the  cause  shall  be  entered  for  trial  by  one  P^rty  or  the 
^'  ^^^*  other,  the  notice  of  trial  shall  be  no  longer  in  force.    This 
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rule  is  not  to  apply  in  any  case  in  which  notice  of  trial  B.  s.  a, 
has  been  already  given  or  to  trials  not  in  London  or  ^^'  ^^^^- 
Middlesex* 

14.  The  first  sentence  of  Order  XXXVI.,  Rule  17,®  shall  ord.xxxvi., 
be  altered  as  follows  :^The  party  entering  the  action  for  *"^®  ^'• 
trial  shall  deliver  to  the  officer  two  copies  of  the  whole  of  *  ^■•®  *^®' 
the  pleadings  in  the  action,  one  of  which  shall  be  for  the 

use  of  the  judge. 

In  the  second  sentence  the  word  "copies*'  shall  be 
substituted  for  "  copy." 

15.  The  offices  of  each  district  registrar  of  the  High  Orf.  lxi.. 
Court  of  Justice  shall  be  open  on  every  day  and  hour  in  ^"262!** 
the  year  on  which  the  offices  of  the  registrar  of  the  county 

court  of  the  place  in  which  the  district  registry  is  situate 
are  required  to  be  kept  open. 

[16.  In  order  to  constitute  divisional  courts  for  the  detei*-  Ort-  lviil, 
mination  of  appeals  from  inferior  courts  under  section  45  of  *"^*  **' 
the  Judicature  Act^  1873,  each  division  of  the  High  Court  of 
Justice  ihall^  before  the  1st  of  January ^  1876,  select  one  of 
the  judges  of  such  division  to  act  until  the  \st  of  January^ 
1877,  and  so  on  before  every  let  of  January  subsequent  to 
the  1st  of  January^  1876,  to  act  for  the  twelve  months  next 
ensuing. 

Any  two  or  more  of  the  judges  so  selected  shall  constitute 
a  divisional  court  for  the  purpose  of  the  said  section. 

Any  other  judge  of  the  High  Court  of  Justice  may^  by 
arrangement  between  himself  and  any  one  of  the  judges  so 
selected^  act  for  such  last-mentioned  judge  in  any  particular 
case  or  cases^  or  on  any  particular  day  or  days. 

The  judges  so  selected  shall  make  such  arrangements  as 
(hey  shall  think  fit^  as  to  the  manner  in  which  application 
may  be  made  to  them^  or  any  of  them,  in  court  or  chambers^ 
under  the  6th  sect,  of  38  d;  39  Vict,  c,  50,  relative  to  appeals 
by  motion  under  that  act.  Annulled,  R.  S.  C,  Dec.  1876, 
Rule  11,  p.560,iw«^] 


APPENDIX. 

(A.) 

Writ  of  Summons  in  Admiralty  Action  in  rem. 

187    •    ^Here  put  the  letter  and  number,"] 

In  the  High  Court  of  Justice. 
Admiralty  Division. 

Between  A.  B.,  plaintiff, 
and 
The  owners  of  the 
Victoria  by  the  grace  of  God,  &c. 
To  the  owners  and  parties  interested  in  the  ship  or 
vessel  of  the  port  of  [or  cargo,  dc,  as  the  case  may 

be"]. 

.  we  command  jrou,  that  within  eight  days  after  the 
service  of  this  wnt,  inclusive  of  the  day  of  such  service^ 
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R.  8.  a,  yoa  do  cause  an  appearance  to  be  entered  for  jou  in  the 
J>'c.iS7^.  Admiralty  Division  of  our  High  Court  of  Justice  in  an 
action  at  the  suit  of  A.  B. ;  and  take  notice,  that  in  tleiault 
of  your  BO  doing  the  plaintiff  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence.  Witness,  Hugh 
MacCalmont,  Baron  Cairns,  Lord  High  Chancellor  of 
Great  Britain,  thia  day  of  18    . 

Memorandum  to  he  wbscribed  on  ths  Writ. 

N.B. — This  writ  is  to  be  served  within  [ttoelvel  calendar 

months  from  the  date  thereof,  or,  if  renewed, 

from  the  date  of  such  renewal,  including  the 

day  of  such  date,  and  not  afterwards. 

The  defendant  [or  defendants]  may  appear  hereto  by 

entering  an  appearance  [or  appearances]  either  personally 

or  by  solicitor  at  the  [  ]  office  at 

Indorsements  to  be  made  on  the  Writ  before  Issue  thererf. 

The  plaintiff^s  claim  is  for,  &c. 

This  writ  was  issued  by  E.  F.,  of  ,  solicitor  for  the 

said  plaintiff,  who  resides  at  ,  or,  this  writ  was  issued 

bv  the  plaintiff  in  person,  who  resides  at  [meniiom 

the  city,  town^  or  parish^  and  also  the  name  of  the  street  and 
number  of  the  house  of  the  plaintiff's  residence^  if  an^"]. 

Indorsement  to  he  made  on  the  Writ  after  Service  thereof. 

This  writ  was  served  by  X.  Y.  [here  state  the  mode  in 
which  the  service  was  effected^  whether  on  the  otoner,  or  an 
the  ship^  cargo ^  or  freight^  according  to  Order  IX.^  Rules  10, 
11,  and  12,  as  the  case  may  be"]  on  the  dAy 

of  18    . 

Signed, 

X.Y. 


(B.) 
Warrant  of  Arrest  in  AdmiraUy  Action  in  rem. 

187     [Here  put  the  letter  and  number.'] 

In  the  High  Court  of  Justice, 
Admiralty  Division, 

Between  A.  B.,  plaintiff j 
and 
The  owners  of  the 
Victoria,  itc. 
To  the  marshal  of  the  Admiralty  Division  of  our  High 
Court  of  Justice,  and  to  all  and  singular  his  substitutes. 
We    hereby   command   you   to  arrest  the  ship  or  vessel 
of  the  port  of  [and  the  cargo  and  freight,  itc, 

as  tJie  case  may  be"],  and  to  keep  the  same  under  safe 
arrest,  until  you  shall  receive  fitriher  orders  from  us. 
Witness,  Hugh  MacCalmont,  Baron  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  this  day  of  18    • 

[Annulled.    See  note  to  Rule  3,  anteJ] 
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BULE8  OF  THE  SUPREME  CoURT,  FeBRDART,  1876. 


R.  8.  C, 
Ffb.  1876. 


At  a  meeUng  of  the  judges  of  the  Supreme  Courts  held  on  the 
23rd  of  February^  1876,  in  pursuance  of  the  Judicature 
Act,  1875,  the  following  new  rules  of  court  and  altera- 
Hons  of  existing  rules  of  court  were  unanimously  agreed 
to,  and  ordered  to  he  in  force  on  and  after  the  3ird  day 
of  March,  1876  :— 

1.  These  rules  may  be  cited  as  **The  Rules  of  the 
Supreme  Court,  February,  1876,"  or  each  separate  one 
of  these  rules  may  be  cited  as  if  it  had  been  one  of 
**The  Rules  of  the  Supreme  Court,"  and  had  been  num- 
bered by  the  number  of  the  order  and  rule  mentioned  in 
the  margin. 

Order  TV. — Indorsement  of  Address. 

2.  Notwithstanding  anything  to  the  contrary  contained  Ord.  iv., 
in  Order  IV.  of  "The  Rules  of  the  Supreme  Court,"  Rules  RhJ« /«, 

1  and  2®  of  such  order  shall  only  apply  where  the  writ  of  •  pagi  ijg 
summons  is  issued  out  of  the  London  office. 

3.  Order  IV.,  Rule  3,f  is  hereby  annulled,  and  the  Ord.  ly., 
following  shall  stand  in  lieu  thereof:  *"'«  **• 

In  all  cases  where  a  writ  of  summons  is  issued  out  of  a  t  Pose  129. 
district  registry  the  solicitor  shall  give  on  the  writ  the 
address  of  the  plaintiff,  and  his  own  name  or  firm  and  his 
place  of  business,  which  shall,  if  his  place  of  business  be 
within  the  district  of  the  registxy,  be  an  address  for  service, 
and  if  such  place  be  not  within  the  district,  he  shall  add  an 
address  for  service  within  the  district,  and,  where  .the  de- 
fendant does  not  reside  within  the  district,  he  shall  add  a 
farther  address  for  service,  which  shall  not  be  more  than  v 
three  miles  from  Temple  Bar;  and  where  the  solicitor 
issuing  the  writ  is  only  agent  of  another  solicitor,  he  shall 
add  to  his  own  name  or  firm  and  place  of  business  the  name 
or  firm  and  place  of  business  of  the  principal  solicitor. 
Where  the  plaintiff  sues  in  person,  he  shall  give  on  the  writ 
his  place  of  residence  and  occupation,  which  shall,  if  his 
place  of  residence  be  within  the  district,  be  an  address  for 
service,  and  if  such  place  be  not  within  the  district,  he  shall 
add  an  address  for  service  within  the  district,  and,  where 
the  defendant  does  not  reside  within  the  district,  he  shall 
add  a  further  address  for  service,  which  shall  not  be  more 
than  three  miles  from  Temple  Bar. 

Order  V. — Issue  of  Writs  of  Summons. 

4.  Rule  3{  of  "The  Rules  of  the  Supreme  Court,  De-  Ord.  v., 
cember,  1876,"  is  hereby  annulled,  and  tne  following  rule  *•**«  ^'  ^•^■ 
substituted :— .  .  I  Pw  M7. 

The  first  paragraph  of  Rule  11  §  of  Order  V.  of  "The  *  ^^i**- 
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R.  s.  (7m     Rules  of  the  Supreme  Court"  is  hereby  annulled^  and  the 
Feb.  1876.     following  shall  stand  in  lieu  thereof: 

^*  In  admiralty  actions  in  rem  a  warrant  for  the  arrest  of 
property,  according  to  the  Form  A.  in  the  Appendix  to  these 
rules,  may  be  issued  at  the  instance  either  of  the  plaintiff 
or  of  the  defendant  at  any  time  afler  the  writ  of  summons 
has  issued,  but  no  warrant  of  arrest  shall  be  issued  until  an 
affidavit  by  the  party  or  his  agent  has  been  filed,  and  the 
following  provisions  complied  with.*' 

Order  XII. — Appearance. 

Ord.xii.,  5.  Order  XII.,  Rule  6,^  is  hereby  annulled,  and  the 

Kui«  6(a).       following  shall  stand  in  lieu  thereof: 

•  Page  143.         «t^  defendant  shall  enter  his  appearance  to  a  writ  of 

summons  by  delivering  to  the  proper  officer  a  memorandum 

in  writing,  dated  on  the  day  of  delivering  the  same,  and 

•      containing  the  name  of  the  defendant's  solicitor,  or  stating 

that  the  defendant  defends  in  person. 

*'A  defendant  who  appears  elsewhere  than  where  the 
writ  is  issued,  shall  on  the  same  day  give  notice  of  his 
appearance  to  the  plaintiff's  solicitor  or  to  the  plaintiff 
himself  if  he  sues  in  person,  either  by  notice  in  writing 
served  in  the  ordinary  way  at  the  address  for  service 
within  the  district  of  the  district  registry,  or  by  prepaid 
letter  directed  to  such  address,  and  posted  on  that  day  in 
due  course  of  post" 

Order  XXVII. — Amendment  of  Pleadings, 

Oni.  XXVII.,       6.  The  court  or  a  judge  may,  at  any  stage  of  tlie  pro- 
?^*Qa  ^'  ceedings,  allow  the  plaintiff  to  amend  the  writ  of  summons 

in  such  manner,  and  on  such  terms,  as  may  seem  just. 


p.  183. 


p.  S62. 


Order  LV. — Coats. 

Ord.  LV.,  7.  In  any  cause  or  matter  in  which  security  for  costs  is 

p.  248.  required,  the  security  shall  be  of  such  amount,  and  be  given 

at  such  time  or  times,  and  in  such  manner  and  form  as  the 

court  or  a  judge  shall  direct 

Order  LVIL— Time. 

Ord.  LVii.,         8.  In  admiralty  actions  the  court  or  a  judge  shall  have 
JmIS/'  power  at  any  stage  of  the  proceedings  in  such  action,  upon 

a  motion  or  summons  by  either  party,  calling  upon  the 
other  party  to  show  cause  why  the  trial  of  such  action 
should  not  take  place  on  an  early  day  to  be  appointed  by 
the  court  or  a  judge,  to  appoint  that  such  trial  shall  take 
place  on  any  day  or  within  any  time  which  to  the  court  or 
judge  shall  seem  fit;  and  for  such  purpose  the  court  or 
judge  shall  have  power  upon  such  motion  or  summons  to 
dispense  with  the  giving  of  notice  of  trial,  or  to  abridge 
the  time  or  times  appointed  by  these  rules  for  giving  such 
notice,  for  the  delivery  of  pleadings,  or  for  doing  any  other 
act  or  taking  any  other  proceeding  in  the  action,  upon  such 
terms  (if  any)  as  the  nature  of  th6  case  may  require. 
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Order  LXI. — Sittings  and  Vacations. 

9.  The  offices  of  the  Sapreme  Court  (including  the  ord.LXT., 
judges'  chambers)  shall  close  on  Saturdays  at  two  o'clock.  *"J^  t*^* 

10.  The  official  referees  shall  sit  at  least  from  10  a.m.  to  ^  ^^^ 
4  p.m.  on  every  day  during  the  Michaelmas,  Hilary,  Easter  Rule  4(b)| 
and  Trinity  sittings  of  the  High  Court  of  Justice,  except  p-  *«*• 
on  Saturdays,  during  such  sittings,  when  they  shall  sit,  at 

least,  from  10  a.m.  to  2  p.m. ;  but  nothing  in  this  rule  shall 
prevent  their  sitting  on  any  other  days. 


Appendix  (A.). 

Warrant  of  Arrest  in  Admiralty  Action  in  rem. 

187    .    ^Hereput  the  letter  and  number.'] 
.In  the  High  Court  of  Justice. 
Admiralty  Division. 

Between  A.  B.  Plaintiff 
and 
the  Owners  of  the 
Victoria,  &c. 
To  the  marshal  of  the  Admiralty  Division  of  our  High 
Court  of  Justice,  and  to  all  and  singular  his  substitutes 
[or  to  the  collector  or  collectors  of  customs  at  the  port  of 
].    We  hereby  command  you  to  arrest  the  ship  or 
vessel        of  the  port  of        [and  the  cargo  andfreightj  &c.y 
as  the  case  may  ^],  and  to  keep  the  same  under  safe  arrest, 
until  you  shall  receive  further  orders  from  us.    Witness 
Hugh  MacCalmont,  Baron  Cairns,  Lord  High  Chancellor  of 
Great  Britain,  this  day  of  18    . 


Bules  of  the  Supreme  Court,  June,  1876. 


At  a  meeting  of  the  Judges  of  the  Supreme  Courts  held  on  the 
^th  ofJune^  1876,  in  pursuance  of  the  Judicature  Act, 
1875,  the  following  new  Rules  of  Court  and  alterations 
of  existing  Rules  of  Court  were  unanimously  agreed  to, 
and  ordered  to  be  in  force  on  and  after  the  17  th  day  of 
July,  1876. 

1.  These  rules  may  be  cited  as  **  The  Rules  of  the 
Supreme  Court,  June,  1876,"  or  each  separate  one  of  these 
rules  may  be  cited  as  if  it  had  been  one  of  the  Rules 
of  the  Supreme  Court,  and  had  been  numbered  b^  the 
number  of  the  order  and  rule  mentioned  in  the  margm. 

Order  II. — Writ  of  Summons  and  Procedure. 

2.  Forms  2  and  3^  in  Part  I.  of  Appendix  A.  to  the  Rules  Ord.  n., 
of  the  Supreme  Court  shall  be  read  as  if  the  words  "  by  *"'*  *  ^■^• 
leave  of  tne  court  or  a  judge"  were  not  therein.  *  ^^^  *•*• 

L.F.  B  B 
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Order  Y.—Istue  of  Writs  of  Summons, 
On!,  v.,  3.  The  following  words  are  hereby  added  to  the  end  of 

^  pL^  in       ^^^  ^''  ^"^®  ^'^  ®^  ^^^  ^^^®*  ^^  *^®  Supreme  Court  :— 
^^     •         "And  when  such  action  shall  be  cornroenced  in  a  district 

registiy,  it  shall  be  further  distinguished  bj  the  name  of 

such  registry." 

Order  IX. — Service  of  Writ  of  Summons, 
ord.  IX.,  4.  Where  one  person  carrying  on  business  in  the  name 

a*!??!**  ^^  *  ^''™  apparently  consisting  of  more  than  one  person 

shall  be  sued  in  the  firm  name,  the  writ  may  be  served  at 
the  principal  place  within  the  jurisdiction  of  the  business 
so  carried  on  upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  die  business  there;  and, 
subject  to  any  of  the  rules  of  the  Supreme  Court,  such 
service  shall  be  deemed  good  service  on  the  person  so 
sued. 

Order  XL.—'Service  out  of  the  Jurisdiction. 
oni.  XI.,  5.  Whenever  any  action  is  brought  in  respect  of  any 

p.*!*!!**  contract  which  is  sought  to  be  enforced  or  rescinded,  dis- 

solved, annulled,  or  otherwise  affected  in  any  such  action, 
or  for  the  breach  whereof  ^damages  or  other  reKcf  are  or  is 
demanded  in  such  action,  when  such  contract  was  made 
or  entered  into  within  the  jurisdiction,  or  whenever  there 
has  been  a  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  the  judge,  in  exercising  his  discretion  as 
to  granting  leave  to  serve  such  writ  or  notice  on  a  defen- 
dant out  of  the  jurisdiction,  shall  have  regard  to  the  amount 
or  value  of  the  property  in  dispute  or  son^t  to  be  recovered, 
and  to  the  existence  in  the  place  of  residence  of  the  de* 
fendant,  if  resident  in  Scotland  or  Ireland,  of  a  local  court 
of  limited  jurisdiction,  having  jurisdiction  in  the  matter  m 
question,  and  to  the  comparative  cost  and  convenience  of 
proceeding  in  England  or  in  the  place  of  such  defendant's 
residence,  and  in  all  the  above-mentioned  cases  no  anch 
leave  is  to  be  granted  without  an  affidavit  stating  the  par- 
ticulars necessary  for  enabling  the  judge  to  exercise  his 
discretion  in  manner  aforesaid,  and  all  such  other  particu- 
lars (if  any)  as  he  may  require  to  be  shown. 

Order  Xn. — Appearance, 

ord.  XTi.,  6.  Where  any  person  carrying  on  business  in  the  name 

^"144!^        of  a  firm  apparently  consisting  of  more  than  one  person 

^  shall  be  sued  in  the  name  of  the  firm,  he  shall  appear  in 

his  own  name ;   but   all  subsequent  proceedings  shall, 

nevertheless,  continue  in  the  name  of  the  firm. 

Order  XVI.— Partiet. 

Ord.  XVI.,  7.  In  any  case  in  which  the  right  of  an  heir>at-law  or 

^u'psa,  the  next  of  kin  or  a  class  shall  depend  upon  the  constrac- 

'*  tion  which  the  court  may  put  upon  an  instrument,  and  it 

shall  not  be  known  or  be  difficult  to  ascertain  who  is  or 
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are  such  heir-at-law  or  next  of  kin  or  class,  and  the  conrt  a.  s.  a, 
shall  consider  that  in  order  to  save  expense  or  for  some  •^*"«>  i^?^* 
other  reason  it  will  be  convenient  to  have  the  question  or 
questions  of  construction  determined  before  such  heir-at- 
law,  next  of  kin,  or  class  shall  have  been  ascertained  by 
means  of  inqairy  or  otherwise,  the  court  may  appoint  some 
one  or  more  person  or  persons  to  represent  such  heir-at- 
law,  next  of  kin,  or  class,  and  the  judgment  of  the  court 
in  the  presence  of  such  person  or  persons  shall  be  binding 
upon  the  party  or  parties  or  class  so  represented. 

8.  Any  person  carrying  on  business  in  the  name  of  a  Ord.  xvi., 
firm  apparently  consisting  of  more  than  one  person  may  ^''^ly  ^ 
be  sued  in  the  name  of  such  firm.  ^ 

Obder  XIX. — Pleading  generally. 

9.  In  Order  XIX.,  Rule  5,*  of  the  Rules  of  the  Supreme  Ord.  xix., 
Court,  the  word  "  ten  "  is  hereby  substituted  for  the  word  ^"^®  *•• 

"  three  "  before  the  word  "  foHos."  *  *^«  *«•• 

Order  XXIIL — Discontinuance. 

10.  A  defendant  may  sign  judgment  for  the  costs  of  an  ord.  xxiii. 
action  if  it  is  wholly  discontinued,  or  for  the  costs  occasioned  *"^®  *•  ^'  ^^^' 
by  the  matter  withdrawn,  if  the  action  be  not  wholly  dis- 
continued. 

Order  XXXI. — Discovery  and  Inspection. 

11.  In  Order  XXXI.,  Rule  7,t   of  the  Rules  of  the  ord.xxxi., 
Supreme  Court,  the  word  *^  ten "  is  hereby  substituted  for  ^^^  7a. 
the  word  "  three  "  before  the  word  **  folios. '^  ♦  p^«  !»*• 

Order  XXXV. — Proceedings  in  District  Registries. 

12.  Order  XXXV.,  Rule  l,t  of  the  Rules  of  the  Supreme  oni.  xxxv.. 
Court  is  hereby  annulled,  ana  the  following  shall  stand  in  ^"*®  ^^ 
lieu  thereof:—  :  Page  202. 

1.  Where  an  action  proceeds  in  the  district  registry  all 
proceedings,  except  where  by  any  of  the  rules  of  the 
Supreme  Court  it  is  otherwise  provided,  or  the  court  or  a 
juage  shall  otherwise  order,  snail  be  taken  in  the  district 
registry,  down  to  and  including  final  judgment ;  and  every 
final  judgment  and  every  order  for  an  account  by  reason 
of  the  default  of  the  defendant  •  or  by  consent  shall  be 
entered  in  the  district  registry  in  the  proper  book,  in  the 
same  manner  as  a  like  judgment  or  order  in  an  action 
proceeding  in  London  would  be  entered  in  London. 

Mliere  the  writ  of  summons  is  issued  out  of  a  district 
registry  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under  Order  XIII.,  Rule  6,  or  where  the  action 
proceeds  in  the  district  registry  and  the  plaintiff  is  entitled 
to  enter  interlocutory  judgment  under  Order  XXIX.,  Rule  4 
or  5,  in  either  case  such  interlocutory  judgment,  and  when 
damages  shall  have  been  assessed,  final  judgment  shall  be 
entered  in  the  district  registry,  unless  the  court  or  judge 
shall  otherwise  order. 

bb2 
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R.  s.  a.         Where  an  action  proceeds  in  the  district  registry,  final 
jttiM.  1876.    judgment  shall  be  entered  in  such  registry,  unless  the 
judge  at  the  trial  or  the  court  or  a  judge  shail  otherwise 
order. 

Actions  in  the  Queen's  Bench,  Common  Pleas  and 
Exchequer  Divisions  shall  be  entered  for  trial  with  the 
associates  and  not  in  the  district  registries. 

Order  XXXVI.— 2ViaZ. 

Oni.xxxyL,      13.  The  defendant,  instead  of  giving  notice  of  trial,  may 

^"20/^  ^PP^y  ^^  ^^^  court  or  judge  to  dismiss  the  action  for  want 

^'     '  of  prosecution;  and  on  the  hearing  of  such  application, 

the  court  or  a  judge  may  order  the  action  to  be  dismissed 

accordingly,  or  may  make  such  other  order,  and  on  such 

terms,  as  to  the  court  or  judge  miiy  seem  just. 

oni.xxxvL,      ^^*  '^^^^  business  to  be  referred  to  the  official  referees 

Rale  29a,        appointed  under  the  Supreme  Court  of  Judicature  Act, 

p.  2U.  1873,  shall  be  distributed  among  such  official  referees  in 

rotation  by  the  clerks  to  the  registrars  of  the  Supreme 

Court,  Chancery  Division,  in  like  manner  in  all  respects  as 

the  business  referred  to  conveyancing  counsel  appointed 

under  the  Act  of  the  15th  and  16th  Vict.  cap.  80,  section 

41,  is  directed  to  be  distributed  by  the  second  of  the 

Consolidated  General  Orders  of  the  Court  of  Chancery. 

Ord.xxxvL,      15.  When  an  order  shall  have  been  made  referring  any 

^"m****        business  to  the  official  referee  in  rotation,  such  order,  or  a 

^'  duplicate  of  it,  shall  be  produced  to  the  registrar's  clerk, 

whose  duty  it  is  to  make  such  distribution  as  aforesaid ; 

and  such  clerk  shall  (except  in  the  case  provided  for  by 

Rule  29c  of  this  order)  endorse  thereon  a  note  specifying 

the  name  of  the  official  referee  in  rotation  to  whom  such 

business  is  to  be  referred ;  and  the  order  so  endorsed  shall 

be  a  sufficient  authority  for  the  official  referee  to  proceed 

with  the  business  so  referred. 

tM.xxxvL,      16.  The  two  last  preceding  rules  of  this  order  are  not  to 

p^iift!*^        interfere  with  the  power  of  the  court,  or  of  the  judge  at 

chambers,  to  direct  or  transfer  a  reference  to  any  one  in 

particular  of  the  said  official  referees,  where  it  appears  to 

the  court  or  the  judge  to  be  expedient;  but  every  such 

reference  or  transfer  shall  be  recorded  in  the   manner 

mentioned  in  Rule  2  of  the  second  of  the  said  Consolidated 

General  Orders,  and  a  note  to  that  effect  be  endorsed  on 

the  order  of  reference  or  transfer ;  and  in  case  any  such 

reference  or  transfer  shall  have  been  or  shall  be  made  to 

any  one  in  particular  of  the  said  referees,  then  the  clerk 

in  making  the  distribution  of  the  business  according  to 

such  rotation  as  aforesaid  shall  have  regard  to  any  such 

reference  or  transfer. 

Order  XLTI. — Execution. 

Ord.  XLn^  17.  Order  XLIt.,  Rule  10,*  of  the  Rules  of  the  Supreme 
Rale  10.  Qourt  ghall  be  read  as  if  the  words  "  or  on  behalf  of"  had 
•  Pagans,     been  inserted  after  the  words  "  signed  by," 
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Order  Jjh-^Trafufera  and  Consolidation. 

18.  When  an  order  has  been  made  by  any  judge  of  the  Order  Li., 
Chancery  Division  for  the  winding-up  of  any  company  ^^^* 
under  the  Companies  Acts,  1862  and  1869,  or  for  the 
administration  of  the  assets  of  any  testator  or  intestate,  the 

judge  in  whose  court  such  winding-up  or  administration 
shall  be  pending  shall  have  power,  without  any  furtlier 
consent,  to  order  the  transfer  to  such  judge  of  any  action 
pending  in  any  other  division  brought  or  continued  by  or 
against  such  company,  or  by  or  against  the  executors  or 
administrators  of  the  testator  or  intestate  whose  assets  are 
being  so  administered,  as  the  case  may  be. 

Order  LTV. — Applications  at  Chambers, 

19.  The  authority  and  jurisdiction  of  the  district  regis-  Order  tjv., 
trar  or  of  a  Master  of  the  Queen's  Bench,  Common  Pleas,  J'^jjy^*' 
or  Exchequer  Divisions  shall  not  extend  to  granting  leave 

for  service  out  of  the  jurisdiction  of  a  writ  of  summons  or 
of  notice  of  a  writ  of  summons. 

Rules  op  the  Supreme  Court  (Costs). 

20.  The  Schedule  to  the  Rules  of  the  Supreme  Court 
(Costs),^  is  hereby  altered  in  the  following  particulars) :—  •  Page  S8i. 

The  allowance  for  printing  a  document  not  exceeding  ten 
folios  shall  be  10«.,  and,  in  addition,  for  every  twenty 
beyond  the  first  twenty  copies  of  any  document  not  ex- 
ceeding twenty-four  folios,  2^. 


Rules  of  the  Supreme  Court,  December,  1876. 


7,  ilie  Right  Eonourahle  Hugh  MacCalmont  Baron  Cairns^ 
Lord  High  Chancellor  of  Great  Britain^  do  hereby^  in  pur- 
suance of  the  seventeenth  section  of  the  Appellate  Jurisdiction 
Actf  1876,f  appoint  Sir  William  Baliol  Brett,  Mr,  Justice  \  page  114. 
Lush,  Mr,  Baron  Pollock,  and  Mr.  Justice  Manisty  to  he 
the  four  judges  of  the  Supreme  Court  of  Judicature,  hy  whom, 
together  with  the  Lord  uhancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Bolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  Rules  of  Court  shall  be  made  as  therein  men- 
tioned. And  this  appointment  is  to  continue  in  force  until  the 
first  day  of  January,  1878. 

November  7th,  1876.  Cairns,  C. 


1.  These  rules  may  be  cited  as  "The  Rules  of  the 
Supreme  Court,  December,  1876,"  or  each  separate  rule 
may  be  cited  as  if  it  had  been  one  of  the  rules  of  the 
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Dec  1876. 


DM.  XXXVI. 

Rale  *23a. 

•  Pa^e  213. 


Onl.  XXXVL, 
Rule  29ft, 
p.  214. 


Ord  XXXIX. 

Rule  1. 

t  Page  920. 


Ord.  XXXIX. 

Rule  1ft, 
p.  220. 


Ord.  XL., 
Rules  4,  ff, 
ftiid  6. 

t  Page  388. 

Ord.  XL., 
Rule  4. 


Supreme  Court,  and  had  been  numbered  by  the  number  of 
the  order  and  rule  mentioned  in  the  margin. 

2.  These  rules  shall  come  into  operation  on  the  Ist 
December,  1876. 

Order  XXXVI.— TVia/. 

3.  Order  XXXVI.,  Rule  22,®  is  hereby  repealed,  and 
instead  thereof  the  following  rule  shall  take  effect : — 

Upon  the  trial  of  an  action  the  judge  may,  at  or  after 
the  trial,  direct  that  judgment  be  entered  for  any  or  either 
party,  or  adjourn  the  case  for  fttrther  consideration,  or  leave 
any  party  to  move  for  judgment.  No  judgment  shall  be 
entered  after  a  trial  without  the  order  of  a  court  or  jadge. 

4.  Where  in  any  action  in  the  Chancery  Division  the 
action  or  any  question  at  issue  in  the  action  is  ordered  to 
be  tried  before  any  commissioner  or  commissioners  of 
assize,  ox  at  the  London  or  Middlesex  sittings  of  any 
division  other  than  the  Chancery  Division,  the  order  direct- 
ing such  trial  shall  state  on  its  face  the  reason  for  which  it 
18  expedient  that  the  action,  question,  or  issue  should  be 
so  tried  and  should  not  be  tried  in  the  Chancery  Division. 

Order  XXXIX^-^New  Trial 

5.  Order  XXXIX.,  Rule  l,t  ia  hereby  repealed,  and  in- 
stead thereof  the  following  provision  shall  take  effect : — 

Rule  1.  Where,  in  an  action  in  the  Queen's  Bench,  Com- 
mon Pleas,  or  Exchequer  Division,  there  has  been  a  trial 
by  a  jury,  any  application  for  a  new  trial  shall  be  to  a 
divisional  court.  And  where  the  trial  has  been  by  a  judge 
without  a  jury,  the  application  for  a  new  trial  shall  be  to 
the  Court  of  Appeal. 

6.  Applications  for  new  trials  shall  be  by  motion  calling 
on  the  opposite  party  to  show  cause  at  the  expiration  of 
eight  days  from  the  date  of  the  order,  or  so  soon  after  as 
the  case  can  be  heard,  why  a  new  trial  should  not  be 
directed.  Such  motion  shall  be  made  within  the  tines 
following,  unless  the  court  or  a  judge  shall  enlarge  the 
time: — 

An  application  to  a  divisional  court  for  a  new  trial,  if 
the  trial  has  taken  place  in  London  or  Westminster,  shall 
be  made  within  four  days  after  the  trial,  or  on  the  first 
subsequent  day  on  which  a  divisional  court  to  which  the 
application  may  be  made  shall  have  actually  sat  to  hear 
motions.  If  the  trial  has  taken  place  elsewhere  than  in 
London  or  Middlesex,  the  motion  shall  be  made  within  the 
first  four  days  of  the  next  following  sittings. 

Order  XL. — Motion  for  Judgmeni, 

7.  Order  XL.,  Rules  4  j:  and  6t  are  repealed,  and  Rule  5 
is  repealed  so  far  as  it  affects  trials  before  a  judge ;  and  the 
following  rule  shall  be  substituted  for  Role  4 ; — 

4.  Where,  at  or  after  the  trial  of  an  action  by  a  jnry,  the 
judge  has  directed  that  any  judgment  be  entered,  any  party 
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may,  withoot  anj  leave  reserved,  apply  to  set  aside  such      Jt  B.  c, 
judgment  and  enter  any  other  judgment,  on  the  ground     ^^*^^^*- 
that  the  judgment  directed  to  be  entered  is  wrong  by 
reason  of  the  judge  having  caused  the  finding  to  be  wrongly 
entered  with  reference  to  the  findins  of  the  jury  upon  thie 
question  or  questions  submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action  befi>re  a  judge, 
the  judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment  and  to  enter  any  other  judgment,  upon  the 
ffround  that,  upon  the  finding  as  entered,  the  judgment  so 
directed  is  wrong. 

An  application  under  this  rule  shall  -be  to  the  Court  of 
Appeal. 

Order  hyUA.^—Dwiskmal  and  other  Oowrt», 

8.  The  following  proceedings  and  matters  shall  continue  oid.  Lviu. 
to  be  heard  and  determined  before  the  divisional  courts ;  Rui«  i. 
but  nothing  herein  contained  shall  be  construed  so  as  to  *  ^^9^  '^'^ 
take  away  or  limit  the  power  of  a  single  judge  to  hear  and 
determine  any  such  proceedings  or  matters  in  any  case  in 

which  he  has  heretofore  had  power  to  do  so,  or  so  as  to 
require  any  interlocutory  proceeding  therein  heretofore 
taken  before  a  single  judge  to  be  taken  before  a  divisional 
court : — 

Proceedings  on  the  crown  side  of  the  Queen^s  Bench 
Division. 

Appeals  from  revising  barristers,  and  proceedings  relating 
to  election  petitions,  parliamentary  ana  municipal. 

Appeals  under  section  6  of  the  County  Courts  Act,  1875. 

Proceedings  on  the  revenue  side  of  the  Exchequer 
Division. 

Proceedings  directed  by  any  act  of  parliament  to  be 
taken  before  the  court,  and  in  which  the  decision  of  the 
court  is  final. 

Cases  stated  by  the  railway  commissioners  under  the 
36  &  37  Vict.  c.  48. 

Cases  of  habeas  corpus,  in  which  a  judge  directs  that  a 
rule  nisi  for  the  writ,  or  the  writ  be  made  returnable  before 
a  divisional  court 

Special  cases  where  all  parties  agree  that  the  same  be 
heard  before  a  divisional  court. 

Appeals  from  chambers  in  the  Queen*s  Bench,  Common 
Pleas,  and  Exchequer  Divisions,  and  applications  for  new 
trials  in  the  said  division  where  the  action  has  been  tried 
with  *jury. 

9.  Where,  by  sect.  17t  of  the  Appellate  Jurisdiction  orti.  lviu.. 
Act,  1876,  or  by  these  rules,  any  application  ought  to  be  Raie2»p.SM. 
made  to,  or  any  jurisdiction  exercised  by  the  judge  before  t  PageiiA. 
whom  an  action  nas  been  tried,  if  such  judge  sh^l  die  or 

cease  to  be  a  judge  of  the  High  Court,  or  if  such  judge 
shall  be  a  jud^e  of  the  Court  of  Appeal,  or  if  for  anv  other 
reason  it  shall  be  impossible  or  inconvenient  that  such  judge 
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R.  s.  c,      fihoald  act  in  the  matter,  the  president  of  the  division  to 
Dec.  1876.     ^hlch  the  action  belongs  may  either  hj  a  special  order  in 


any  action  or  matter,  or  by  a  general  order  applicable  to  any 
class  of  actions  or  matters,  nominate  some  other  judge  to 
whom  such  application  may  be  made,  and  by  whom  such 
jurisdiction  may  be  exercised. 

Oni.  LYiiA ,       10.  Every  vacation  judge  shall  have  the  same  power  and 

Rules, p. 2H.  authority  as  heretofore. 

Order  LVIII. — Appeahjram  Inferior  Courts, 
ord.  LVIII,        11.  Rule  16®  of  the  Rules  of  the  Supreme  Court,  Decera- 
p.'seo.^'  ^^'  ISlby  is  hereby  repealed,  and  instead  thereof  (he  fo|- 

•FMge  M9.      lo^J^g  provision  shall  take  effect : — 

Every  judge  of  the  High  Court  of  Justice  for  the  time 
being  shall  be  a  judge  to  hear  and  determine  appeals  from 
inferior  courts,  under  section  45  of  the  Supreme  Court  of 
Judicature  Act,  1873.  All  such  appeals  (except  admiralty 
appeals  from  inferior  courts,  which  until  further  order  shall 
be  assigned  as  heretofore  to  the  present  judge  of  the  Ad- 
miralty Court)  shall  be  entered  m  one  list  by  the  officers 
of  the  crown  office  of  the  Queen's  Bench  Division ;  and 
ahall  be  heard  by  such  divisional  court  of  the  Queen's 
Bench,  Common  rleas,  or  Exchequer  Division,  as  the  pre- 
sidents of  those  divisions  shall  from  time  to  time  direct 

Nothing  in  this  order  shall  affect  the  validity  of  any  rule 
or  regulation  heretofore  issued  with  reference  to  such  ap- 
peals oy  the  divisional  court  formed  nnder  the  said  section. 

Cairns,  C. 
A.  E.  Cockburn. 
G.  Jessel. 
Coleridge. 
FiTZROY  Kelly. 
Wm.  Baliol  Brett. 
RoBT.  Lush. 
C.  E.  Pollock. 
H.  Manisty. 


TIME  TABLE. 


Order  LYII.  deals  generally  with  the  suhject  of  time.  In 
counting  the  time,  yon  do  not  reckon  the  day  on  which  the 
act,  which  is  made  the  starting-point,  is  done,  hut  the  day  on 
which  the  pleading,  &c.  is  delivered  is  included.  When  ''clear 
days"  are  limited,  neither  the  day  of  starting  nor  the  day  of 
delivering  is  reckoned.  If  the  last  day  falls  on  a  Sunday,  or 
day  on  which  the  offices  are  closed,  the  step  may  he  token 
on  the  next  day  on  which  the  offices  are  open.  Otherwise 
Sunday,  Christmas  Day,  and  Good  Friday  are  counted,  unless 
the  time  limited  is  less  than  six  days,  in  which  case  they  are 
omitted.  The  period  of  the  Long  Vacation,  from  10th  August 
to  24th  October,  is  not  counted  in  the  time  for  the  delivery  of 
pleadings* 

The  time  appointed  may  be  enlarged  or  abridged,  and  any 
enlargement  may  be  ordered,  although  the  application  for  the 
same  is  not  made  until  after  the  expiration  of  the  time  appointed. 

In  the  case  of  an  appeal  from  chambers,  if  the  time  run  out 
before  the  end  of  a  sittings,  you  lose  your  right  of  appeal. 


\ 


TlUe. 


AFFIDAVITS, 

Filing  of,  by  phdntiff, 
for  use  at  dial. 

Filing  of,  bj  defendant 


Filing  of,  hj  plaintiff 
in  replj. 


AMENDMENT  of 
Pleading, 
By  plaintiff,  of  state- 
ment of  claim,  with- 
out leave. 
Bj  defendant  of  set- 
off or  counter-claim, 
without  leare. 


Time  Limited. 


14  dayB  after  consent 
for  taking  eridence  by 
affidavit. 

14  days  after  delivery 
of  plaintiff's  list. 

7  days  after  expiration 
of  above  14  days. 


Before  time  for  reply 
and  before  reply,  or, 
where  no  defence  de- 
livered, before  4  weeks 
from  appearance. 

Before  time  for  pleading 
to  reply,  and  before 
pleadmg  to  reply,  or^ 
where  no  reply,  before 
28  days  from  defence. 

B  B  5 


Keferenoe«Dd  Spedat 
Provisions  (U  any). 


O.  xxxviii,  r.  I,  p.  219. 

Parties  may  agree,  or 
order  may  Iw  made 
as  to  time. 

O.  xxxviii,  r.  2,  p.  219. 

Same  special  provi- 
sion. 

O.  xxxviii,  r.  8,  p.  219. 

Same  special  provi- 
sion. 

O.  xxvii,  r.  2,  p.  181. 
Once  only. 


O.  xxvii,  r.  2,  p.  181. 
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Title. 


AMENDMENT— c^nf. 

Application  bj  oppo- 
site party  to  disallow 
amendment 

Counter  -  amendment 
(by  leave),  after 
amendment  withoat 
leave  by  opposite 
party,  and  amend- 
ment in  all  other 
cases  by  leave. 


APPEAL  from  County 
Conrt  to  Divisional 
Court 


APPEAL  from  District 
Registrar, 
To  judge. 


APPEAL  from  Cham- 
bers, 

From  judge  to  conrt 
(in  Queen's  Bench, 
Common  Pleas  and 
ExchequerDivision) 

Ftom  master  to  judge 


APPEAL  to  Coort  of 

Ap{>eal  from  High 

Court, 
From  orders  other  than 

interlocatory. 
From       interlocutory 

orders. 

In  winding-up  or  bank- 
ruptcy orders,  or 
matters  not  being 
actions. 

Notice  of  appeal  from 
judgments. 

From  interlocutory 
orders. 


Time  Umitttd. 


8  days  from  delivery  of 
amended  pleading. 

As  limited  by  the  order 
giving  leave,  or,  if  no 
time  limited,  14  days 
from  the  date  of  the 
order. 


8  days  from  judgment. . 


4  days 


8  days  after  decision  ap- 
pealed against 


4^7* 


1  year  from  judgment* 


21  days  from  order 


21  days  from  order     . . 


14  days'  notice 
4  days*  notice  •  • 


•  •         •  • 


Bef ereooe  and  Spedel 
PffPTieione  (If  any). 


O.  xzvii,  r.  4,  p.  182. 

O.  xxvii,  r.  7,  p.  182. 

If    the    time  expires 

the  order  lapaea 


County  Court  Act, 
1875,8.6,  p.  253. 

O.  VmOjT.  l,p.  253. 

li  conrt  not  sittiD^, 
rule  nisi  in  chambers. 

O.  xxxT,  r.  7,  p.  204. 
Either  judge  or  regis- 

trar    may    enlarge 

time. 


O.  liv,  r.  6,  p.  248. 


O.  liv,  r.  4,  p.  247. 
Either  judge  or  master 
may  enlarge  time. 


O.  Iviii,  r.  15,  p.  259. 

Time  may  be  enlarged 
by  special  leave  of 
Court  of  AppeaL 

O.  Iviii,  r.  15,  p.  259. 

Same  special  provi- 
sion. 

O.  Iviu,  r.  9.  p.  257. 

Same  special  provi- 
sion. 

O.  Iviii,  r.  4,  p.  255. 

O.  Iviii,  r.  4,  p.  255. 


TXMB  TABLB. 
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APTKAL^cantinMsd, 

Noticebyrespondeiitof 
inteDtion  to  contend 
that  decifflon  sboald 
be  Taried  (in  case 
of  final  judgment). 

In  case  of  interlocatory 
order. 

APPEAL  to  Hoose  of 
Lords   from  Ck>art 
of  Appeal, 
From    any  order   or 
judgment 


Time  for  lodging  ap- 
peal in  English  cases. 
In    Scotch    and 
Irish  cases. 

APPEARANCE, 

By  defendant  within 
jurisdiction. 

By  defendantnot  with- 
in jurisdiction. 

Notice  of  appearance 
elsewhere  than  where 
writ  issned. 

BILLS  of  Exchange, 
Summary     procedure 
on:  leaye  to  defend. 

DEFENCE, 
Where    statement   of 
claim  delivered. 

Where  statement  of 
claim  dispensed  with 
and  not  delivered. 

Where  writ  specially 
indorsed,  and  leave 
given  to  defend. 

DEMURRER, 

To  statement  of  claim 
To  defence    •  • 

To  reply       •  •         •  • 


8  days*  notice  .  •        • . 


2  days'  notice  .  •        . . 
1  year  from  judgment. . 


6  weeks  from  presenta- 
tion of  appeal. 

8  weeks  from  presenta- 
tion of  appeal. 

8  da^  after  service  of 
wnt. 

« 

Within  time  limited  by 

order  allowing  service. 

Same  day  as  appearance 


12  days  from  service  of 
writ  of  summons. 


8  days  from  delivery  of 
statement  of  claim,  or 
time  for  appearance, 
whichever  is  the  last. 

8  days  after  appearance 


Within  time  limited  hv 
leave  to  defend,  or  ^ 
days  if  no  time  limited. 

{|  Qays   . .         • . 

Q  ^v  eeKs  •  •         •  •         • . 

4  days   •  •         •  • 


Reference  and  Special 
ProrUdons  (li  any). 


O.  Iviii,  r.  7,  p.  257. 
Omission  to  give  notice 

may  be  ground  for 

adjonmment. 

O.  Iviii,  r.  7,  p.  267. 
Same  special  provision. 

Actofl876,s.ll,p.l09 
Lords'Standiog  Order, 

p.  461. 
Party  under  disability 

allowed  1  year  from 

disability,  up  to  5 

years. 
Lords'Standing  Order, 

p.  452. 
Lords'Standing  Order, 

p.  462. 

O.  ii,  r.  8,  p.  124,  and 
App.  A,  Part  I., 
Form  1,  p.  267. 


O.  xii,  r.  6a,  p.  143. 
May  be  sent  by  post 


O.  ii,  r.  6,p.  124. 
18  &  19  Vict.  c.  67, 
p.  361. 

O.  xxii,  r.  1,  p.  176. 


O.  xxii,  r.  2,  p.  176. 


O.  xxii,  r.  8,  p.  176. 


O.  xxviii,  r.  8,  p.  184. 
O.  xxii,  r.  1,  p.  176. 
O.  xxviii,  r.  3,  p.  184. 
O.  xxiv,  r.  1,  p.  179. 
O.  xxviii,  r.  3,  p.  184. 
O.  xxiv,  r.  3,  p.  180. 
Unless    extended    by 
order. 
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Title. 


ENTRY  FOR  TRIAL, 


Time  Limited. 


EXECUTION, 

Issae  of  writ  of  fi.  fa. 
or  elegit  to  enforce 
jadgment  for  paj- 
ment  of  money. 

Renewal  of  writ       •  • 


Time    within   which 
execution  may  issue. 


FINAL  JUDGMENT, 
Showingcaase  i^inst, 
where  writ  specially 
endorsed. 


GUARDIAN  ad  Li- 
tem, 
Notice  of  application 
for,  in  case  of  non- 
appearance by  in- 
fant or  person  of 
nnsonnd  mind. 


INSPECTION  of  Docu- 
ments. 
Notice  of  time  within 
3  days  for  inspec- 
tion given  by  party 
referring  to  docu- 
ments in  pleading 
to  party  who  has 
giren  notice  to  pro- 
duce for  inspection. 


INTERPLEADER, 
Application  for  leave 
to  interplead. 


6  days  from  notice  of 
trial. 


Immediately  after  entry 
of  j.udgment. 


1   year   from   date    of 
originaL 

6  years  from  judgment 


2  clear  days  after  serrice 
by  plaintiff  of  sum- 
mons for  final  judg- 
ment.- 


After  time  limited  for 
appearance,  and  Q 
dear  days  before  day 
named  in  notice  for 
application. 


Within  2  <i&ys  irom  re- 
ceipt of  notice  to  pro- 
duce for  inspection,  if 
all  documents  were 
GODtained  in  affidavit 
of  documents;  if  not^ 
within  4  ^V^ 


Any  time  after  service 
of  writ,  and  before 
defence. 


Beferenoe  and  Special 
Provlaloiifl  (U  eor). 


0.xxxTi,r.  lO0,p.  210. 


O.  xlii,  r.  15,  p.  230. 
Stay  of  execution  may 
be  ordered. 


O.  xlii,  r.  16,  p.  290. 
By  leave  of  court  or 

judge. 
0.xlii,rr.l8,19,p.231. 
After  the  6  jean,  or 

if  the  parties  have 

changed,  leave  most 

be  obtained. 


O.  xiv,  r.  2,  p.  151. 


O.  xiii,  r.  1,  p.  147. 

To  be  left  at  dwelling- 
house  of  person  in 
charge,  unleas  dis- 
pensed with. 


0.  xxxi,  r.  16,  p.  197. 


0.  i,  r.  2,  p.  122. 


TIMB  TABLE, 
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Title. 


INTERROGATORIES, 
Delivery  of — 
Bj  plaintiff. 


Bj  defendant 


By  either  party 
Application  to  strike 

OQt. 

Filing  of  answer  to . . 


JOINDER  OP  ISSUE, 
If  by  way  of  reply. 

If  after  reply 


JUDGMENT,    Motion 
for, 
Notice  of  settingdown, 
action  on. 

JUDGMENT,    Setting 
aside,  application  for. 

NEW  TRIAL  (in  Town 
Canse^, 
Application  fororder  to 
show  cause  against. 

NEW  TRIAL  (in  Conn- 
try  Cause), 
Appucation  for  order  to 
show  cause  against. 

KEW  TRIAL  (in  all 

Canses), 
Showing  cause  against 

order. 
Sendee  of  copy  of  order 

on  opposite  party. 

NOTICE  OF  TRLA.L. 
To  be  giren  by  plain- 
tiff. 


Time  Limltad. 


At  any  time  between 
delivery  of  statement 
of  claim,  and  close  of 
pleadings. 

At  any  time  between  de- 
livery of  defence,  and 
dose  of  pleadings. 

At  any  time,  with  leave. 

4  days  after  service     . . 


10  days. 


3  weeks  after  defence . . 


4  days  after  previous 
pleading. 

Within  time  limited  by 
leave,  or  10  days  after 
trial. 


6  days  after  trial 

4  days  after  trial,  or 
first  subsequent  mo- 
tion day. 


First   4  days  of  next 
sittings. 


After  8  d>78  from  the 

date  of  order. 
4    days  from    date   of 

order. 


6  weeks  from  close  of 
pleadings. 


Length  of,  by  either  10  days, 
party. 


Short  notice . . 


4  days. 


Reference  and  Special 
Frovielone  (If  aujr). 


O.  xxxi,  r.  1,  p.  191. 
Without  leave. 


O.  xxxi,  r.  1,  p.  191. 
Without  leare. 

O.  xxxi,  r.  l,p.  192. 
O.  xxxi,  r.  5,  p.  193. 

O.  xxxi,  r.  6,  p.  194. 
Time  may  be  extended 

by  order. 
0.  xxIt,  r.  1,  p.  179. 
Unless   extended   by 

order. 
O.  xxiv,  r.  3,  p.  180. 
Unless    extended   by 

order. 
0.  xl,  r.  3,  p.  223. 


O.xxxTi,r.20,  p.2Il. 

O.  xxxix,  r.  Iff,  p.  220. 
Court  or  pudge  may 
extend  tune. 


O.  xxxix,  r.  Iff,  p.  220. 


O.  xxxix,  r.  2,  p.  221. 


O.  xxxtI,  r.  4,  p.  208. 

Unless  time  extended, 
defendant  may  then 
give  notice,  &c. 

O.  xxxvi,  r.  9,  p.  209. 

Unless  otherwise  or- 
dered. 

O.  xxxvi,  r.  9,  p.  209. 

By  consent 
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Title. 


NOTICE  bj  defendant 
for  Trial  bj  Jozy. 


PA YMEin'  into  Conrt, 
In  action   to  recorer 

debt  or  damages. 
Service  of  notice  of, 
npon  plaintiff,  if 
pajment  made  'be- 
fore defence. 
Notice  by  plaintiff  of 
acceptance  of  sam 
paid  in  satisfaction. 


Judgment  for  taxed 
costs  after  accept- 
ance in  satisfaction. 


REMOVAL  from  Dis- 
trict Registry, 
By  defendant,  if  writ 
specially  indorsed, 
and  no  application 
for  final  jodgment 
within  4  days  from 
appearance. 
If  writ  specially  in- 
dorsed, and  leave  to 
defend  obtained. 

If  writ  not  specially 
indorsed. 


REPLY 


Further,  of  matters 
arising  pending  ac- 
tion. 

Pleadings  subsequent 
to. 


STATEMENTofClaim, 
Delivery  of,  by  plain- 
tiff, unless  dispensed 
with. 


O.  xxzTi,  r.  S,  pp.  207, 
206. 


4  days  from  aerrice  of 
nodoe  of  triaL 


At  any  time  after  writ,  <  O.  zzx,  r.  1,  p.  19a 
and  before  or  with  de-   At  any  later  time,  by 


Bcf( 
ProTifliolM  (If  anj). 


fence. 

Immediately  npon  pay- 
ment to  officer  of 
court 

4  days  after  receipt  of 
notice  of  payment,  or 
if  pajrment  ftrst  stated 
in  defence,  any  time 
before  reply. 

48  hours  titer  non-pay- 
ment of  taxed  costs. 


leave. 
O.  XXX,  r.  2,  p.  191. 


O.  XXX,  r.  4,  p.  191. 


O.  XXX,  r.  4,  p.  191. 


At   any   time    after  4 '  O. 
days  from  appearance. 


At  any  time  after  leave 
to  defend,  and  before 
defence  or  close  of 
time  for  same. 

At  any  time  after  ap- 
pearance, and  before 
defence  or  close  of 
time  for  same. 

3  weeks  after  defence. . 


8  days  after  ground  of 
reply  arises. 

4  days   after   previous 
pleading. 


6  weeks  after  appear- 
ance. 


xxxT,  r.  11,  p.  204. 


O.  XXXT,  r.  1 1,  p.  205. 


O.  XXXT,  r.  11,  p.  206. 


O.  xxiT,  r.  1,  p.  179. 
Unless   extended    by 

order. 
O.  XX,  r.  2,  p.  IZa. 
By  leave. 

O.  xxir,  p.  8,  p.  180. 
Unless    extended   by 
order. 


O.  xxi,  r,  1,  p.  174. 
Unless  otherwise  or- 
dered. 


TIME  TABLE. 
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Tltte. 


STATEMENT-wn^. 
DeliYOiy  of  copy  of 

amended,    to    new 

defendant. 
In  Probate  actions  • . 


In  Admiralt  J  actions. 


WARRANT  OF  AR- 
REST, (Admiralty 
action  m  rem), 
Filing  of. 


WRIT  OF  SUMMONS 
In  force  for. 
If  renewed  by  order. . 
Indorsement   of  date 
of  service  npon. 


Ttm«  Limited. 


4    days   after    appear- 
ance. 

6  weeks   after  appear^ 
ance. 


12  days  after  appear- 
ance. 


6  days  from  service 


12  months        •  • 

In  force  for  Q  months.. 
Within    3    days    from 
service. 


Beference  and  Special 
ProTiflioiu  (11  aigr). 


O.  xvi,  r.  16,  p.  168. 


0.  xxi,  r.  2,  p.  176. 

Unless  otherwise  or- 
dered, bnt  plaintiff 
not  compellable  to 
deliver  nntil  after  8 
days  from  filing  of 
affidavit  of  scripts. 

0.  xzi,  r.  8,  p.  175. 


O.  ix,  r.  9,  p.  188. 
The   officer    of    the 

court     serves,    the 

solicitor  files. 


0.  viii,  r.  1,  p.  134. 

O.  viii,  r.  1,  p.  134. 
O.  ix,  r.  13,  p.  139. 
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ABATEMENT, 

of  action  none,  if  right  snrviTe,  239. 

sncceasor  in  interest  may  be  made  partj,  230. 
plea  in,  abolished^  168. 

ABOLITION, 

of  prohibition  and  injunction,  19. 

of  terms,  29. 

of  distinction  of  certain  jndicial  offices,  85. 

if  recommended  by  oonncil  of  indfres,  85. 

order  in  council  maj  provide  n>r,  35. 
submission  of,  to  parliament,  35. 
not  to  operate  until  such  submission,  85. 
of  local  Tenue,  206. 
of  plea  in  abatement,  168. 
of  new  assignment,  168. 
of  bills  of  exceptions  and  proceedings  in  error,  254. 

saving  for  criminal  proceedings,  88. 
of  orders  to  show  cause  (in  actions),  245. 

except  where  new  trial  moved,  220. 
of  auditA  querela,  231. 

procedure  substitued  for,  281. 
of  error  to  House  of  Lords,  109. 

procedure  substituted  for,  448. 

ABOLITION  OF  OFFICES, 

bj  Lord  Chancellor,  on  vacancy,  59. 

with  concurrence  of  Treasury,  59. 

extent  of  power  to  all  offices,  59. 

saving  for  marshal,  59. 
vacant  office  not  to  be  tilled  up  for  a  month,  101. 

without  consent  of  Treasury,  101. 

suspension  of  appointment,  101. 
duration  of  provision  till  1878.  .117. 
secretary  to  visitors  of  lunatics,  100. 

ACCEPTANCE  IN  SATISFACTION, 
of  money  paid  into  court,  notice  of,  191. 
notice  to  defendant  of  acceptance,  191. 

must  be  given  by  plaintiff  in  four  days,  191. 
form  of,  288. 

ACCEPTANCE  OF  SERVICE, 

no  service  of  writ  required  in  case  of.  185. 
solicitor  must  enter  appearance,  135. 
otherwise  liable  to  attachment,  145. 
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ACCOUNT, 

taking  of,  assigned  to  Chancery  DiTision,  37. 
reference  of  case  involving  matters  of,  51. 
taken  bv  district  registrar,  55. 
indorsemeot  for,  127. 
on  default  of  appearance,  152. 
preliminary  order  for,  200. 

ACCOUNT  STATED, 

form  of  statement  of  claim  in,  295. 

ACT,  of  1873, 

repeal  of  parts  of,  74,  116. 
interpretation  clause  of,  70. 

of  1875, 
to  be  constmed  as  one  with  Act  of  1873.  .73. 

of  1876..  105— 119. 

ACTION, 

what  proceedings  it  includes,  70, 121. 

proceedings  not  actions,  governed  by  old  procedure,  123. 

nmst  be  commenced  by  writ,  123. 

when  to  proceed  in  district  registry,  142. 

not  defeasible  by  misjoinder,  157. 

power  to  join  several  causes  of,  161. 

consolidation  of,  241. 

transfer  of,  241. 

discontinuance  of,  by  plaintiff,  178. 

trial  of,  206—217. 

dismissal  of,  for  want  of  prosecution,  198,  208. 

nonsuit  in,  equivalent  to  judgment  for  defendant,  226. 

costs  of,  in  discretion  of  court,  248. 

ACTS  OF  PARLIAMENT, 

applying  to  old  courts,  construction  of,  57. 
as  to  concurrence  of  judges,  57. 

ADDITIONAL  JUDGES  OF  COURT  OF  APPEAR 
appointment  and  qualification  of,  75,  112. 

ADDITIONAL  RULES  OF  COURT, 
power  to  make,  before  Act,  85. 
order  in  council  issuing,  369. 
to  be  cited  as  "  Rules  of  the  Supreme  Court  (Coste),"  547. 

ADDRESS, 

of  plaintiff  to  be  indorsed  on  writ,  128. 

of  bis  solicitor,  128. 
of  defendant  to  be  stated  on  memorandum  of  appearance,  144. 

of  his  solicitor,  145. 

ADDRESS  FOR  SERVICE, 

in  London,  where  plaintiff  sues  by  solicitor,  128. 

where  m  person,  128. 
in  district  registry  writs,  within  district,  129. 
of  defendant,  appearing  by  solicitor  in  London,  143. 
appearing  m  person  in  London,  144. 
appearing  in  district  registry,  143, 144. 
illusory  address,  144. 
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ADDRESS  OF  SOLICITOR, 
indorsement  of,  apon  writ,  128. 
where  agent,  of  principal  also,  128. 

ADJOURNMENT, 
of  motion,  245. 
of  trial,  211. 

in  discretion  of  jndge,  211. 
payment  of  coats  of  day  on,  211. 

ADMINISTRATION  OF  ESTATES, 
roles  in  bankroptcy  to  apply  to,  81. 
actions  assigned  to  ChaDceiy  Dirision,  87. 

transfer  to,  of  actioD  by  or  against  execotor  242. 
form  of  indorsement  of  claim  for, 

by  creditor,  274. 

by  legatee,  274. 
forms  of  statements  of  claim  for,  295^302 

statements  of  defence,  296^303 

replies,  297—304. 

And  see  EXJECI7TOB8. 

ADMIRALTY, 

Connty  Conrt  appeals  in,  go  to  Probate,  &c.  Division,  40. 

ADMIRALTY  ACTION, 
form  of  writ  in,  125. 
choice  of  division  for,  130. 
warrant  of  arrest  in,  132. 
affidavit  to  lead  warrant,  132. 
service  of  warrant  in,  138. 
service  of  writ  in,  138, 139. 
indorsement  of  date  of  service,  189. 
intervention  in,  146. 

frocednre  on  default  of  appearance  in,  150. 
Preliminary  Act  in,  172. 
time  for  statement  of  claim  in,  175. 
removal  of,  from  district  registry,  206. 
may  be  tried  on  special  early  day,  262. 
forms  of  indorsement  of  claim  in,  281. 

ADMIRALTY,  COURT  OF, 
nnited  with  Snpreme  Court,  2. 
jodge  of,  to  be  a  jndge  of  High  Court,  3. 
special  provision  as  to  existing  jodge  of,  78. 
transfer  of  jurisdiction  to  High  Conrt,  9. 
appeals  from,  transferred  to  Court  of  Appeal,  12. 
rules  of,  as  to  collision,  to  prevail,  25. 
rules  of,  to  be  in  force  in  Snpreme  Conrt,  87. 
titles  of  statutes  and  rules,  685. 
assignment  of  causes  to  Probate,  &c.  Division,  88,  40. 

ADMISSION, 

assumed,  when  farts  not  denied,  169. 
costs  on  refusal  of,  199. 
notice  to  make,  199. 

ADMISSION  OF  DOCUMENTS, 
notice  to  admit,  199. 
affidavit  of  signature  to,  sufficient,  199. 
form  of,  199,  291. 
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AFFIDAVIT, 

before  writ  in  probate  actions,  182. 

before  warrant,  in  admiralty  actions  in  rem,  132. 

contents  of,  132. 
on  appearance  of  person  not  named  in  writ,  145. 

in  probate  actions,  145. 

in  admiralty  actions  in  rem,  145. 

in  action  for  recovery  of  land,  145. 
of  plaintiff  in  sammary  proceedings  on  specially  indorsed  writ,  150. 
of  defendant,  for  leave  to  appear,  151. 
to  support  summary  order  for  account,  152. 
in  answer  to  interrogatories,  194. 
not  required,  on  application  for  discovery,  195. 
of  documents,  196. 

when  required  to  obtain  inspection,  197. 
of  admissions,  199. 
when  not  to  contain  hearsay,  218. 
on  what  proceedings  to  be  used  as  of  right,  218. 
to  obtain  attachment  of  debts,  233. 
to  support  application  for  interlocutory  order,  244. 
when  to  be  in  print,  250,  370. 

AFFIDAVIT,  EVIDENCE  BY, 

filing  of,  by  plaintiff,  within  14  days  from  agreement,  219. 

by  defendant,  14  days  after,  219. 

in  reply,  within  7  days,  219. 
notice  of  cross-examination,  at  trial,  219. 
time  for  notice  of  trial  to  count  from  close  of  evidence  by,  220. 
not  to  contain  matter  of  hearsay,  218. 
admissible  in  Court  of  Appeal,  255. 
how  to  be  given  in  Court  of  Af  peal,  258. 

AFFIDAVIT  OF  SERVICE, 

of  writ  of  summons  before  proceeding  by  default,  147. 
where  writ  not  specially  indorsed,  but  claim  for  debt,  148. 

AFFIDAVITS,  PRINTING  OF, 

affidavits  used  in  actions  to  be  printed,  220. 

used  on  other  occasions,  printea  by  consent  or  order,  370. 

manner  of  printing,  871. 

to  be  print^  by  party  on  whose  behalf  taken,  371. 

may  be  sworn  to  either  in  print  or  manuscript,  250. 

AGENT, 

form  of  statement  of  claim  against,  804. 

defence  of,  305. 
to  endorse  name  of  principal  solicitor  on  writ,  128. 
costs  of  agency  correspondence,  388. 

AMENDMENT  OF  PARTIES, 

on  mis-joinder  or  non-joinder,  157. 
time  for  making  application  for,  158. 
And  see  Pabties. 

AMENDMENT  OF  PLEADINGS, 

striking  out  for  scandal  or  prejudice,  181. 
decision  of  judge  usually  final,  181. 
by  plaintiff,  without  leave,  once  before  reply,  181. 
by  defendant,  pleading  set-off  once,  182. 
application  to  disallow,  182. 
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AMENDMENT  OF  PLEADINGS- <?<wfi»tt<?rf. 
application  for  coanter-aroendment,  182. 
by  court  or  jadge  at  trial,  182. 
lapse  of  order  to  amend,  182. 
whether  to  be  in  writing  or  printed,  182. 
date  of  amendment  to  be  marked,  183. 

AMENDMENT  OF  WRIT  OF  SUMMONS, 

may  be  allowed  by  oonrt  or  judge  at  any  stage,  183. 

APPEAL, 

from  High  Court,  in  what  matters,  1 2, 13. 

in  what  matters  not^  13. 
from  Court  of  Appeal,  iu  what  matters,  106. 

Standing  Orders  of  Honse  of  Lords  as  to,  451. 
hills  of  exceptions  abolished,  254. 
to  be  by  motion  after  notice,  254. 
from  interlocutory  judgment,  14  days'  notice,  255. 
from  interlocutory  order,  4  days,  255. 
from  refusal  of  application  in,  4  days,  257,  258. 
from  interlocutory  order  in,  21  days,  259. 

except  by  leaTC,  259. 
from  final  judgment  in,  1  year,  259. 
power  of  court  of,  to  take  evidence,  &c.,  255. 
appeal  lies  against  decision  od  facts,  256. 
notice  by  respondent  instead  of  cross  appeal,  256. 
setting  down  appeal  b^  leaving  copies,  257. 
time  for,  under  Windmg-up  Acts,  257. 

on  refusal  of  ex  parte  applications,  257. 
evidence,  how  brought  before  court  on,  258. 
security  for  costs  on,  259. 
not  to  be  stay,  259. 
applications  to  judge  of  court  of,  260. 
no  appeal  from  order  as  to  costs,  49. 

except  with  leave,  49. 

but  appeal  lies  as  to  taxation,  49. 
two  counsel  heard  on^  260. 
mode  of  evidence  on,  258. 
cost  of,  in  discretion  of  court,  256. 

nsuidly  follow  event,  256. 

APPEAL,  COURT  OF, 

to  exercise  appellate  jurisdiction  of  Supreme  Court,  2. 
constitution  of,  74, 112. 
ex  o£Scio  iudges  of,  75. 
ordinary  judges  of,  75. 

•  to  be  styled  justices  of  appeal,  75. 

qualification  of,  5. 

salary  and  pension  of,  7. 
additional  ordinary  judges  of,  112. 
additional  judges  of,  75. 

may  he  supplied  from  Queen's  Bench,  &c.  Division,  75. 
jurisdiction  transferred  to,  11.     And  see  Chancery  ;  Exche- 
quer Chamber  ;  Privt  Council  ;  Stannaries. 
appeals  from  inferior  courts  taken  to,  by  leave,  46. 

except  where  statutory  finality,  116. 
in  Crown  Cases  Reserved,  no  appeal  to,  48. 
judges  not  to  sit  on  appeal  from  own  judgments,  76, 
appeal  from,  to  Honse  of  Lords,  105. 
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APPEAL  FROM  CHAMBERS, 

fn>a]  nuister  to  jodge,  within  4  dajs»  247. 
from  jadg«  to  court,  within  8  dajs,  248. 
no  stay,  imleaft  ordered,  248. 

APPEAL  FROM  INFERIOR  COURTS, 
to  be  heard  by  dirisiofim]  ooarts,  45.  252. 
constitution  of  diriatonml  ooort,  260. 
leaTe  for  farther  appeml  in,  bj  Act  of  1875.  .45. 
resection  of,  bj  Act  of  1876..  116. 

no  appeal  where  statotory  finality.  116. 
enactments  as  to,  may  be  applied  to  ooorta  of  record,  85. 

APPEARANCE, 

geaerally  entered  in  London,  148. 

when  compulsory  in  district  registzy,  142. 

when  optional,  142. 
entry  of,  by  mlicitor  accepdng  serrioe,  135. 
action  proceeds  according  to  place  of  appearanee,  143. 
mode  of,  143. 
contents  of  memofandom  of,  143, 

form  of,  271« 
notice  of  appearance  elsewhere  than  at  place  of  ioue,  143. 
by  partnership,  144. 
by  one  solicitor  for  seTcral  parties,  144. 
solicitor  not  entering  attachment  of,  145, 
notice  of,  after  time,  bnt  before  judgment,  145. 
of  persons  not  nameid  in  writ,  145. 

in  probate  actions,  145. 

in  admiralty  actions  in  rem,  145, 

in  action  for  recovery  of  land,  14& 

appearance  by  landloid,  146. 

notice  of  appearance  in  actkn  for  lecofwy  of  land,  146. 

limiting  defence  on,  in  action  for  nooTery  of  land,  146. 

ARBITRATION, 

under  C.  L.  P.  Act,  1854,  snrriTal  o^  52.    And  Mee  BXFSREBS, 
text  of  sections  as  to,  485- 

ARREST, 

warrant  of,  in  admiralty  action,  132.    See  Abhdialtt  Actiov. 

ARTICLED  CLERKS, 

examination  of,  446.    See  SOUCITOBB. 

ASSESSORS, 

may  be  called  in  by  conrt  at  discretion,  51. 
remnneration  of,  fixed  by  court,  51. 
trial  by  jndge  or  referee  with,  207. 

either  party  may  give  notice  of  trial  with,  208. 

neither  party  may  enforce  trial  with,  208. 
in  ecclesiastical  cases,  rules  for,  by  whom  made.  111. 

text  of  rules,  401. 

ASSIGNMENT, 

of  choees  in  action — to  be  effectual  in  Uw,  23. 
interpleader  in  case  of  disputed,  24. 

payment  into  court  under  Trustee  Relief  Acta,  24. 
new,  in  pleading  abolitkm  of,  168. 
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ASSIGNMENT  OF  BUSINESS, 
to  the  fiTe  diTisions,  36 — 38. 
choice  of  division  by  plaintiff,  82, 190. 

transfer,  in  case  of  assignment  to  wrong  dirisioB,  82. 

ASSIZE, 

jurisdiction  of,  transferred  to  High  Conrt,  9. 

commission  of  trial  upon,  81. 

any  party  may  require  trial  by  commissioners  of,  31  .^ 

day  for,  order  in  council  may  name  anthority  for  fixing,  90. 

place  of,  order  in  conncil  may  appoint,  90. 

proTisions  of  Winter  Assize  Act,  92. 

ASSOCIATE, 

entry  bv,  of  findinfi;8  and  judgment,  212. 
anthority  to  enter,  212, 226. 

ATTACHMENT, 

writ  of,  not  without  leave,  232. 
form  of,  367. 

ATTACHMENT  OF  DEBTS, 

provisions  as  to,  taken  from  C.  L.  P.  Act,  283. 
order  to  examine  judgment  debtor,  233. 

on  garnishee  to  show  cause,  233. 
what  debts  are  attachable,  234. 
execution  for,  285. 
trial  of  issues  on,  235. 
third  person  claimine  right,  285. 
payment  on,  valid  discharge  to  garnishee,  286. 
debt  attachment  book  to  be  kept  by  proper  officer,  286. 
costs  on,  in  discretion  of  court,  236. 

ATTORNIES, 

to  be  styled  **  solidtors,"  65.    See  Solicitors. 

AUDITA  QUERELA, 

disused,  281.    See  EXECUTION, 

AWARD, 

of  referee,  power  of  court  oyer,  51.    And  $ee  Bsfbb£NCE. 


BANC, 

disposal  of  business  in,  by  divisional  ccmrt,  48.    See  Divisional 

COUBT. 

BANK  OF  ENGLAND, 

distringas  on,  by  party  interested  in  rtock,  237,  482. 
writ,  where  to  be  applied  for,  237. 

BANKRUPTCY, 

action  not  to  abate  in  case  of,  239. 
substitution  of  trustee  for  bankrupt,  239. 
trustee  in,  may  not  join  claims  by  him  as  such,  162. 
London  Court  of,  no  part  of  Supreme  Court,  80. 
selection  of  judge  in,  80. 

from  High  Court  by  Lord  Chancellor,  80. 

when  consent  of  judge  necessary,  80. 
appeal  from  court  of,  to  Conrt  of  Appeal,  80. 
court  of,  may  stay  proceedings  in  High  Court,  22. 
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BANKRUPTCY— c<?«ttiifr^rf. 

rules  of,  in  what  cases  to  preTail,  81. 
in  administration  actions,  81. 
in  winding-up  of  companj,  81. 
as  to  rights  of  secured  cr^tors,  81. 
as  to  debts  proveable,  81. 
as  to  valuation  of  contingent  liabilities,  81. 
not  retrospective,  81. 

BANKRUPTCY,  TRUSTEE  IN, 

maj  not  join  claim  in  other  capacitj,  162. 

except  bj  leave,  162. 
appointment  of,  must  be  denied  specially,  168. 

BANKRUPTCY,  UNCLAIMED  DIVIDENDS  IN, 
amendment  of  Bankruptcy  Act,  1869,  as  to,  100. 
facilitation  for  payment  of,  101. 

BARRISTER, 

of  10  years'  standing,  may  be  judge  of  High  Court,  6. 
of  15  years,  of  Court  of  Appeal,  5. 
And  see  Couicbel. 

BENEFICIARIES, 

may  be  represented  by  their  trustees,  156. 

BILL  IN  EQUITY, 

substitution  of  statement  of  claim  for,  164. 

suit  formerly  commenced  by,  to  be  commenced  by  action,  122. 

BILL  OF  EXCEPTIONS, 
abolition  of,  254. 

not  abolished  in  revenue  cases,  264. 
former  effect  of,  254. 
practice  substituted  for,  89,  254—260. 

BILL  OF  EXCHANGE, 

summary  procedure  on,  act  for,  470. 

incorporation  of,  by  rules  of  court,  124. 
to  be  read  in  with  Judicature  Acts,  125. 
writ  under,  may  issue  from  district  registry,  130. 
writ  of  summons  under,  470. 
form  of  writ,  474. 
form  of  judgment,  476. 
leave  to  defendant  to  appear,  472. 
action  upon  lost  instrument,  472. 
loss  not  set  up,  if  indemnity,  472. 
setting  judgment  aside,  472. 
expenses  of  noting  recoverable,  473. 
summons  against  all  parties  to,  478. 
Common  Law  Procedure  Acts  incorporated,  478. 
after  appearance,  proceeding  under  Jndicatare  Acts,  473L 
form  of  pleadings  in  action  on,  306. 

BOTTOMRY,  ACTION  OF, 

affidavit  in,  before  warrant,  182. 

what  it  must  contain,  132. 
production  of  bond  before  warrant,  132. 
pleadings  in,  310. 

See  Admiraltt  AcmoK. 
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CANCELLATION  OF  DEEDS, 

action  for,  assigned  to  ChanceTj  Division,  S7. 
other  dlYisions  may  treat  deed  as  cancelled,  89. 
form  of  indorsement  of  claim  for,  273. 

CARGO, 

arrest  of,  132. 

in  ^strict  registry,  54. 

CASE, 

stating  of,  hj  justices,  46. 
heard  by  divisional  conrt,  46,  252. 

determination  of  High  Conrt  final,  46. 
because  of  statutory  finality,  46,  112. 
stating  of  special,  by  parties.  200. 

by  qnarter  sessions,  46. 

And  see  Special  Case. 

CAUSE  BOOK, 

entry  of  filing  writ  in,  131. 

CERTIFICATE  OF  ASSOCIATE, 

judgment  entered  on  production  of,  212,  226. 
form  of,  293. 

CERTIFICATE  OF  JUDGE, 

for  costs  under  Cannty  Court  Act,  55,  457. 
entry  of,  by  associate,  212. 
for  costs  in  action  for  trespass,  459. 
for  costs  of  special  jury,  502. 

CERTIORARI, 

assigned  to  Queen's  Bench  Division,  39. 

CHAMBERS, 

jurisdiction  of  jadge  at,  42. 

applications  at,  by  summons,  246. 

masters  and  registrar  to  exercise  jurisdiction  of  judges,  246. 

except  in  specified  cases,  246. 
not  to  give  leave  for  writ  out  of  jurisdiction,  247. 
master  may  refer  to  judge  at,  247. 
appeal  from  master  to  judge  at,  247. 
appeal  from  judge  at,  to  court,  248,  253. 
limitation  of  time  for,  absolute,  248. 
attendances  at,  costs  of,  384. 

of  counsel,  389. 

CHANCELLOR,  LORD, 

what  jurisdictions  of,  not  transferred  to  High  Court,  10. 
And  $ee  Lord  Chancellor. 

CHANCELLOR  OF  THE  EXCHEQUER, 
saving  for,  69. 

CHANCERY,  COURT  OF, 

united  with  Supreme  Court,  2. 

transfer  of  jurisdiction  of,  to  High  Court,  8. 

rules  of,  to  prevail  over  common  law  roles,  25. 

And  eee  Eqihtt. 
judge  of,  not  to  be  reqmred  to  go  assises,  &c.,  5. 
nor  to  try  election  petitions,  41. 
L.F.  0  0 
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CHANCERY  DIVISION, 
jadg€8  of,  33. 

power  to  inclade,  in  commiflBuni  of  aasifle,  41. 
if  appointed  after  Jadicatuze  Aoi,  41. 

power  of,  to  try  with  jniy,  32. 
assignment  of  bosiness  to,  37. 
abstracts  of  statutes  assigning  business  to,  542. 
business  to  be  disposed  of  by  single  judge,  44. 
judge  selected  by  plaintiff  in,  44. 
divisional  courts  in,  45. 

« 

CHANGE  OF  PARTIES, 
action  not  to  abate  for,  239. 
substitution  of  successor  in  interest,  239. 
deTolntiou  of  title,  effect  of,  239. 
order  to  add  parties,  239. 

how  obtained,  240. 
senrice  of  order,  240. 
application  to  discharge  order,  240. 
on  appointment  of  guardian  to  infant,  240. 

CHARGING  STOCK  AND  SHARES, 
incorporation  of  acts  on,  236. 
text  of  acts, 

1  &  2  Vict,  c  110,  SB.  14, 15.  .479,  480. 

3  &  4  Vict  c.  82,  s.  1..481. 

6  Vict.  c.  5,  ss.  4,  5.. 482. 
order  for,  ex  parte,  480. 
notice  of  order,  480. 
showing  cause  against  order,  480. 
charging  of  reyersionaTy  interests,  481. 
distringas  on  Bank  of  England,  237,  482. 

form  of,  483. 

CHARITABLE  TRUSTS, 

matters  in,  assigned  to  Chancery  Division,  37. 

CHARTER-PARTY, 

form  of  pleadings  in  action  on,  314. 
stamping  of,  after  execution,  496. 

CHIEF  JUDGE  IN  BANKRUPTCY, 
judge  of  High  Court  to  be,  80. 
appeal  from,  to  Court  of  Appeal,  80. 

CHIEF  JUSTICE, 

of  England,  member  of  High  Court,  3. 

And  $ee  LoBD  Chikf  Babok;  Lobd  Cbiep  Justiob. 

CHOICE  OF  DIVISION, 
by  plaintiff,  82,  130. 

in  admiralty  actions,  180. 

selection  of  judge  in  Chancery  Dividon,  44. 

CHOSES  IN  ACTION, 
assignee  of,  may  sue,  23. 
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CIBCUTTS, 

equity  caaaes  may  be  tried  on,  31. 
power  to  regulate  by  order  in  conndlf  89. 

to  diBcontinae  existing,  89. 

to  appoint  place  for  assizes,  90. 
text  of  order  in  council,  398. 
submission  of  order  in  council  to  parliament,  90. 
saving  for  former  enactments  as  to,  90. 

power  not  in  derogation  of,.  90. 
Winter  Assize  Act,  92. 

recommendation  of  Judicature  Commission  as  to,  92. 
Chancery  judge  appointed  before  act  need  not  go,  6. 

appointed  after  act  may  be  put  on  commiflrioa,  41. 

^  x_  ^         „       .    ^«**<»»  &«•  jodge  likewise,  80. 
duty  of  apjjellate  judge  to  go,  113. 

additional  judge  may  not  be  called  to  Court  of  Appeal  during,  75. 

CLAIM, 

statement  of  nature  of,  to  be  indorsed  on  writ,  123. 

before  issue  of  writ,  125. 
forms  of,  in  matters  assigned  to  Chancery  Diyision.  272. 
statement  of,  164. 

money  claims  where  no  special  indorsement,  273. 
mdorsement  for  costs,  276. 
damages  and  other  claims,  276. 
in  probate  actions,  280. 
in  admiralty  actions,  281. 

of  special  indorsement  under  Order  HI.,  Rule  6.  .282. 
And  see  Statement  of  Claim. 

CLERKS  OF  JUDGES, 
salaries  of,  61. 

chamber  clerks,  permanent  dvil  senrante^  61. 
special  provision  as  to,  102. 

CLOSE  OF  PLEADINGS, 

on  simple  joinder  of  issue,  180. 

COGNOVIT  ACTIONEM, 

to  be  executed  in  solicitor's  presence,  620. 
otherwise  invalid,  621. 
to  be  filed  in  21  days,  621. 

COLLISION, 

preliminary  act  to  be  filed  in  action  for,  172. 

contents  of  same,  172. 
admiralty  rule  when  both  ships  at  fault,  25, 28. 
indorsement  of  claim  in  action  for,  281. 
form  of  pleadings  in  action  for,  317. 

COMMISSION,  EVIDENCE  ON, 
statutes  as  to,  523. 
in  India  and  Colonies, '523. 
costs  of,  discretionary,  525. 

COMMISSIONERS  FOR  OATHS, 

in  former  courts  to  act  for  Supreme  Court,  62. 
appointed  by  Lord  Chancellor,  64. 

cc2 
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COMMITTEE  OF  LUNATIC, 
action  by  and  against,  163. 
may  be  seryed  with  writ  on  behalf  of  InnatiCi  137. 

COMMON  PLEAS  AT  LANCASTER, 
jnriBdiction  of,  tranaferred,  9. 
officers  of,  60. 
fee  fond  and  salaries  of  prothonotaries  of,  96. 

COMMON  PLEAS  DIVISION, 
jadges  of,  38. 

assignment  of  bnsiness  to,  37,  40. 
jnrisidiction  of  railway  commissioners  reTerts  to,  40. 

COMPANY, 

transfer  of  action  against,  where  winding  ap,  242. 
And  see  Winding-up. 

CONCURRENT  WRITS, 

within  and  without  jurisdiction,  133. 
to  be  issued  within  tweWe  months,  133. 

CONFESSION  OF  DEFENCE, 
by  plaintiff,  173. 
form  for,  287. 
judgment  may  be  signed  for  costs  upon,  174. 

CONSENT, 

order  by,  not  appealable,  49. 
to  take  evidenoe  by  affidavit,  217,  219. 

hearing  by,  before  master  or  district  registrar  when  appealable, 
204,  247. 

CONSOLIDATION  OF  ACTIONS, 
by  order  in  any  dirision,  242. 

CONTEMPT  OF  COURT, 

power  of  court  of  record  to  commit  for,  9. 
appeal  as  to  costs  of  committal,  49. 
referee  may  not  commit  for,  216. 

CONTRACT, 

stipulations,  not  of  the  essence  of,  24,  27,  81. 

denial  of,  does  not  deny  legality  or  legal  effect  of,  171. 

CONTRIBUTION, 

claim  for,  how  enforced,  159. . 

COPIES, 

regulations  as  to  supply  of,  371. 
scales  of  costs  of,  381. 

CORPORATION. 

service  of  writ  of  summons  on,  137. 

on  foreign  corporation,  140. 
interrogatories  how  ansin-ered  by,  193. 
discovery  by  officer  of,  193. 

COSTS, 

to  be  discretionary,  with  exceptions,  248,  266. 
incorporation  of  county  court  provisions  as  to,  66. 

text  of  those  provisions,  457. 
in  actions  of  trespass  and  slander,  459. 
no  appeal  on  questions  of,  only,  49. 

but  appeal  as  to  taxation,  49. 
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COSTS^eontinued, 

of  prolix  forms  of  writ  and  indorsement,  123. 

of  prolix  pleadings,  164. 

of  improper  interrogatories,  192. 

of  improper  matter  in  affidavits,  218. 

of  proving  documents  not  admitted,  199. 

right  to,  of  trustees,  mortgagees,  &c.,  248. 

right  to,  where  trial  by  jury,  248. 

of  appeal,  256. 

nsnally  follow  event,  266. 
security  for,  248. 

on  appeal,  269. 

COSTS,  SCALES  OF, 

as  fixed  by  Kules  of  the  Supreme  Court  (Costs),  370-393. 
"  lower  scale,"  in  what  actions,  373. 
'*  higher  8cale>"  in  what  actions,  376. 
court  or  judge  may  allow  either  scale,  876. 

COSTS,  SPECIAL  ALLOWANCES,  387—393. 
on  cross  appeal,  267. 
specially  endorsed  writs,  387. 
for  drawing  pleading,  387. 
instructions  from  more  than  three  persons,  887« 
for  affidavits,  388. 
same  solicitor  for  both  parties,  388. 
for  procuring  evidence,  388. 
agency  correspondence,  388. 
attendances  at  chambers,  388. 

no  costs  for  counsel,  without  certificate,  389. 
on  failure  of  a  party  to  attend,  389. 
none  for  inspection,  unless  for  good  reasons,  389. 
on  petition  served  on  party  not  required  to  attend,  389. 
old  to  be  maintained,  391,  392. 
in  district  registry,  393. 

COSTS,  TAXATION  OF, 
application  to  review,  392. 
preliminary  review  by  taxing  officer,  392. 
appeal  to  judge  from  taxing  officer,  392. 

no  fresh  evidence  on,  unless  by  judge's  order,  393. 
appeal  to  court  from  judge,  248. 
to  Court  of  Appeal,  49. 

COUNaL  OF  JUDGES, 

to  assemble  yearly  and  report,  .66. 

may  be  convened  at  any  time  by  Lord  Chancellor,  66. 

COUNSEL, 

signature  of,  to  pleading,  unnecessary,  166. 

to  special  case,  unnecessaiy,  201. 

to  petition  of  appeal  to  Lords,  required,  110,  i60. 
two,  are  heard  on  an  appeal,  260. 
speeches  of,  at  Nisi  Pnus,  491. 
costs  of  procuring  advice  of,  389. 
attendance  of,  at  chambers,  389. 
certificate  of  judge  for,  889. 
bound  to  assist  pauper  gratis,  629. 
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COUNTER-CLAIM, 

in  law  or  equity  conrt  maj  eoteituii,  1&. 

in  inferior  conrts,  67. 

when  defendant  may  set  up,  1^. 

distinct  caones  of  action  to  be  stated  teparatelyy  167. 

to  be  answered  specifically,  170. 

judgment  for  defendant  on,  177. 

proof  of,  when  pUintiff  does  not  appear,  811.    Se€  PLSAI>niO. 

inyolying  persons  other  than  plaintiff,  177. 

application  for  order  to  exclude,  177. 

withdrawal  of,  by  defendant,  179. 

COUNTERMAND, 

of  notice  of  trial,  by  leave  or  consent  only,  210. 

COUNTIES  PALATINE, 

jurisdiction  of  courts  of,  transferred  to  High  CobtI^  9. 
commissioners  of  assize  in,  69. 

COUNTY  COURT, 

appeals  from,  to  Hig^h  Court,  45. 

assignment  of,  to  divisional  court,  45. 

when  to  be  heard  by  divisional  court,  252.  253,  260. 

admiralty  appeals  go  to  Probate,  &c.  Division,  260. 

judgment,  when  final,  116. 

when  ffnal  without  leave  to  appeal,  46. 
application  of  County  Court  Act,  1867.. 55. 
text  of  applied  sections,  457 — 462. 
certificate  for  costs,  457. 
remitter  of  small  actions  of  contract,  460. 
transfer  of  equitable  actions,  461. 
remitter  of  actions  of  seduction,  &c.,  461. 
unless  security  given,  461. 
or  daim  fit  for  High  Court,  461. 
COURT, 

what  courts  united  in  Supreme  Conrt,  2. 

what  jurisdictions  transferred  to  High  Cburft,  9. 

what  to  Court  of  Appeal,  11. 
of  Bankruptcy  not  united  in  Supreme  Court,  80. 
inferior,  appeal  from,  45,  260.    See  Ikfebiob  CottBT. 
county,  appeal  from,  45.    Sse  Couktt  Coubt. 

CREDITORS'  ADMINISTRATION  ACTION, 
form  of  indorsement  of  writ  in,  272. 
whether  it  should  state  action  to  be  for  commoD  beaafit,  156. 

CRIMINAL  CAUSES, 

procedure  in,  unaffected,  88. 
excepted  from  rules  of  court.  264. 
assigned  to  Queen's  Bench  Division,  37. 

CRIMINAL  PROCEEDINGS, 
included  in  term  "  cause,"  70. 
not  included  in  term  *'  action/'  70. 
may  not  be  referred,  51. 
consideration  of  Crown  Cases  Reserved,  47- 
no  appeal  to  Court  of  Appeal  in,  48. 

save  where  error,  and  no  point  reeerved,  48i. 
jurisdiction  of  commissioners  of  assize,  31. 

transfer  of,  to  High  Court,  9. 
jurisdiction  of  Queen's  Bench  Division  in,  37. 
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CROSS  ACTION. 

ooanterH;lum  by  way  of,  18, 160w 

CROSS-EXAMINATION  OF  WITNESSES, 
notice  of,  on  affidaTits,  at  trial,  219. 
rules  of  C.  L,  P.  Act,  1854,  as  to,  492. 
witness  maj  be  asked  whether  oonvietod,  49& 

CROWN  CASES  RESERVED, 

interpretation  of  term,  7i. 
consideration  of,  by  High  Coort,  47. 
by  not  less  than  five  judges,  48. 
determination  final,  48. 
practice  as  to,  maintenance  of,  88. 
rules  may  alter,  88. 


DAMAGE  BY  COLLISION, 

preliminary  act  in  action  for,  172. 
admiralty  rules  to  prevail  in  action  for,  26. 

DAMAGES, 

forms  of  indorsement  of  claima  for,  27^ 

DEATH  OF  PARTIES, 
not,  to  abate  aetions,  239. 
substitution  of  snccessor  in  interest,  239. 
addition  of  parties  upon,  2S9. 
party  entitled  upon,  may  obtain  execution,  231. 

DEBT  ATTACHMENT  BOOK, 
to  be  kept,  236. 

DEBTS, 

special  indorsement  of,  126.    See  Special  Indobsemekt. 

assignee  of,  may  sne,  23. 

imprisonment  for,  nnder  Debtors  Act,  1869.. 515. 

DEFAULT  OF  APPEARANCE  (AT  TRIAL), 
by  defendant,  plaintiff  may  prove  his  claim,  211. 
by  plaintiff,  defendant  entitled  to  judgment.  21L 

or  may  prove  counter-claim,  iif  any,  211. 
setting  aside  judgment,  211. 

by  application  six  days  after  trial,  211, 

DEFAULT  OF  APPEARANCE  (TO  WRIT), 
by  infant  or  person  of  nnsonnd  mind,  147. 
where  writ  specially  indorsed,  147. 

where  several  defendants,  148. 
where  claim  for  debt  but  no  special  indorsement,  148. 
where  writ  ont  of  district  registry,  149. 
where  claim  for  detinue  or  onliqnidated  damage^  149. 
in  action  for  recovery  of  land,  149. 

joined  with  other  claims,  160. 
in  chancery  and  probate  actions,  150. 
where  writ  indorsed  for  an  account,  158. 
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DEFAULT  OF  PLEADING, 

in  Btatement  of  daim,  dUn^asal  of  action  upon,  187. 
in  defence  on  elaini  of  debt,  187. 

on  daim  of  damages,  188. 

on  claim  of  debt  and  damages,  188. 

in  action  for  reooTcry  of  land,  188. 

claim  for  land,  with  other  claims,  189. 

probate  actions  maj  proceed  in  case  of,  189. 

m  all  other  cases,  motion  for  judgment  189. 
by  certain  of  sereral  defendants,  187, 188. 
dose  of  pleadings  by  default,  189. 
default  by  third  party,  190. 
setting  aside  judgment,  190i 

DEFENCE, 

time  for  deHyeiy  of,  176. 

Tolnntarj  defence,  176. 

on  leaye  to  defend,  176. 

improper  non-admission  of  facts  by,  costs  of,  176. 

title  of,  on  connter-claim,  177. 

service  of  connter-claim  in,  on  fresh  parties  to,  177. 

form  of  notice,  287. 

appearance  of  fredi  parties  to,  177. 
order  to  exclude  counter-claim  from,  177. 
judgment  for  defendant  for  balance  in  his  favour,  177. 
notice  in  probate  actions  with,  as  to  cross-examination  onlj,  178. 

See  rusADlNO. 

DELIVERY. 

writ  of,  for  property  not  land,  or  money,  238, 
form  of  precipe  for,  369. 
form  of  writ  of,  366. 

DEMURRER, 

to  whole  or  distinct  part  of  pleading,  183. 

grounds  of,  to  be  stated,  182L 

form  of,  186,352. 

delivery  of  demurrer  books,  185. 

time  for  delivery  of,  184. 

combined  with  other  pleading,  184. 

with  pleading  to  same  matter,  184. 

entry  of,  for  argument,  184. 

hearing  of,  by  single  judge,  186. 

order  n>r  amendment  after,  185. 

only  on  payment  of  costs,  185. 

costs  on  allowance  of,  185. 

to  whole  claim,  costs  on,  185. 

matter  deemed  struck  out,  on  allowance  of.  186. 

costs  of  unsuccessful  demurrer,  186. 

fresh  pleading,  when  overmled,  to  be  by  leave,  186. 

form  of  memorandum  of  entiy  of,  186. 

DISCLOSURE, 

by  solicitor  of  authority  to  issue  writ,  134. 

on  demand,  by  defendant,  134. 

stay  of  proceedings,  if  writ  unauthorised,  134. 
by  partners  where  writ  issued  in  name  of  firm,  1 34. 
names  of  individual  members  must  be  declared,  134. 

on  demand  by  defendant,  134. 
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DISCONTINUANCE, 

by  plaintiff  before  next  step  after  defence,  178. 

afterwards  with  leave,  178. 
to  pay  costs  on,  178. 
by  defendant  with  leave  only,  178. 
withdrawal  of  record,  179. 
judgment  for  costs  on,  179. 

DISCOVERY, 

of  docnments,  general  power  to  order,  195. 
exercised  as  in  equity,  196. 
what  documents  privileged,  196. 
application  by  party  for,  without  aflSdavit,  195. 
affidavit  by  jmrty'  objecting  to  produce,  19(5. 
to  specify  objections,  196. 

form  of,  289. 
by  interrogatories,  191. 
of  name  of  publisher,  194. 

See  IMTSBBOOATORIBS. 

DISMISSAL  OF  ACTION, 
for  default  of  pleading,  187. 
for  failure  to  give  discovery  or  inspection,  198. 

not  ordered,  save  in  last  resort,  198. 
instead  of  giving  notice  of  trial,  208. 

DISSOLUTION  OF  PARTNERSHIP, 

actions  for,  assigned  to  Chancery  Division,  37. 

DISTRIBUTION  OF  BUSINESS, 

amongst  divisions  by  rules  of  court,  36. 

amongst  officers  of  court,  58. 

crown  office,  entry  of  ^>peals  in,  260. 

DISTRICT  REGISTRIES, 

power  to  establish,  under  Act  of  1878.  .52. 

b^  order  in  council,  52. 
order  m  council  establishing,  394. 
list  of  district  re^tries,  396,  897. 
seals  of,  to  be  evidence,  53. 
fees  in,  53. 

to  be  accounted  for  to  Treasury,  206. 
joint  registrars  in,  84. 
deputy  registrars  in,  117. 
powers  of  registrars,  assignable  by  rules,  54. 

Order  XXXV.  as  to,  202. 
plaintiff  wherever  resident  may  sue  from,  129. 

except  in  probate  action,  129. 
appearance  by  defendant  in,  142. 

compulsory  if  resident  and  within  district,  142. 

otherwise  optional,  142. 
proceedings  in,  down  to  final  judgment,  202. 
final  judgment  in,  202. 
order  for  accounts  in,  152,  207. 
entzy  of  judgment  in  London,  203. 
issue  of  execution  from,  203. 
taxing  costs  in,  208. 
jurisdiction  of  registrar  in,  208. 

equivalent  to  that  of  master,  203. 

applications  to,  as  at  chambers,  203,  246. 

cc5 
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DISTRICT  REGISTRIES-««»«iM«fi. 

JDiisdiction  of  registnur  in,  reference  to  jv4ge>  20&. 

appeal  from  registrar  to  judge,  204. 
removal  from,  204. 

mode  of  proceeding  for,  206. 

as  of  right,  by  defendant,  in  wbat  caeee^  S04. 

by  intervener  in  admiralty  action,  205. 

by  leave,  by  any  party,  205. 

transmission  ox  docomenta  on  removal  of  action,  2061 

DISTRINGAS, 

proceedings  for,  237. 

incorporation  of  5  Viet  e.  6,  ■•  4,  6.  •237. 
text  of  those  sections,  482. 
costs  of,  376. 

DIVISIONAL  COURTS, 
to  be  exceptional,  114. 

may  be  held  as  ordered  by  mles  of  Qonrt,  116. 
what  matters  to  be  heard  by,  252. 
number  of  jndges  not  to  exceed  two,  115i 

unless  president  of  division  of  (»inion  otiierwiM,  115. 
for  what  business  formerly  in  '*  banc,^'  42,  262. 
in  Chancery  Division,  45. 
in  Probate,  8cc.  Division,  45. 
for  appeals  from  inferior  coorts,  45, 260. 

JSee  INFEBIOB  COUBTS. 

DIVISIONS  OF  COURT  OF  APPEAL^ 
power  to  sit  in  two,  83. 

DIVISIONS  OF  HIGH  COURT, 
names  and  judges  of,  33. 
assignment  of  business  to,  86. 
distribution  of  business  amongst,  36. 
power  to  alter,  by  order  in  council,  35. 
transfer  of  judge  from  one  to  another,  34. 
every  judge  may  sit  in  any  division,  33,  43. 

DIVISIONS  OF  SUPREME  COURT, 
High  Court  and  Court  of  Appeal,  2. 
to  be  permanent  divisions,  2. 

DIVORCE  COURT, 

former  rules  of ,  to  be  in  force.  87,  264. 
titles  of  statutes  and  rules,  533. 

DOCUMENTS, 

rectification  of,  assigned  to  Chancery  Division,  37. 

notice  to  admit,  199. 

must  be  abstracted  in  pleading,  171. 

inspection  of  documents  referred  to  in  pleading,  196. 

what  documents  are  privileged,  196. 

DURHAM,  COURT  OF  PLEAS  AT, 

transferred  to  High  Court,  9.  • 

ECCLESIASTICAL  CASES, 

assessors  in,  may  be  appointed  by  order  in  council,  110. 
text  of  order  in  council,  401« 
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EJECTMENT, 

fonn  of  indonenMnt  of  wiit»  277. 

See  Land,  Action  fob  Recovery  of. 

ELECTION  PETITIONS, 

assignment  of,  to  Commoo  Pleas  DinsioQ,  97,  40. 

DO  appeal  to  Court  of  Appeal  in,  13. 

rota  of  judges  for,  41. 

judges  to  l^  selected  oat  of  Queen's  Bench,  &c  Division,  41. 

mode  of  selection,  42. 

judge  being  peer  may  not  tiy,  42. 

ELEGIT, 

writ  of,  to  baye  sane  effect  as  before  acta^  282. 
writs  in  aid  of,  282. 

ENTRY  OF  JUDGMENT, 
by  whom,  225. 

copy  of  pleading  to  be  left,  225. 
date  of,  where  judgment  pronoonced  in  oomrt,  226. 
otherwise  from  prmiactioo  of  proper  docnmenCs,  226. 
after  examination  of  affidavit,  226. 
upon  sealed  certificate  or  return,  226. 
of  nonsuit,  when  final,  226. 

EQUITABLE  CLAIMS  AND  DEFENCES, 
*  court  to  entertain,  17. 
incidental  equities  to  be  recognized,  18,  21. 
no  legal  right  to  commit  equitable  waste,  28. 

EQUITY, 

rules  of,  to  prevail,  22,  25. 
Stfe  LA.W  AND  Equitt. 

ERROR, 

abolition  of  proceedings  in,  254. 

where  on  record  in  criminal  proceeding,  appeal  lies,  48, 

saving  for  fiat  of  Attorney- General,  1&. 

ESSENCE  OF  CONTRACT. 

stipulations  not  of,  disregarded,  24. 

provisions  as  to,  to  operate  from  commencement  of  Act  of 
1875..  81. 

EVIDENCE, 

in  absence  of  agreement,  oral,  217. 
agreement  for  affidavits  must  be  written,  217. 
time  for  filing  affidavits,  219. 
of  particular  facts  by  affidavit,  with  leave,  217. 
on  motion,  petition  or  summons  by  affidavit^  218, 
hearsay  excluded  from  affidavits,  218. 

except  on  interlocutory  motions,  218, 
on  depositions  by  order,  218. 
rules  of,  unaffected  by  acts,  88. 
provinons  of  C.  L.  P.  Act,  1854,  as  to,  491. 
must  not  be  pleaded,  166. 
rejection  of,  new  trial  for,  221. 
only  where  miBcarriage,  221. 


588 

EXCEPTION  ENTERED  ON  RBCORD, 

to  enforce  right  to  hmve  imaemldL  to  jurj,  89L 

EXCEPTIONS.  BILL  OF, 
abolished,  254. 

See  Bill  of  ExcEPnasa 

EXCEPTIONS  FROM  THE  RULES, 
enomerated,  264. 

EXCHEQUER  CHA3fBER,  COURT  OF, 

jurisdictkm  trmnsferred  to  Court  of  Appal,  II. 

EXCHEQUER,  COURT  OF, 

jarbvliction  of,  tnuisferred  to  Higli  Court,  9. 

exclonre  joriadictioo  of,  aaogned  to  Exchequer  DtTiaoa,  38. 

EXCHEQUER  DIVISION, 

part  of  High  Court  of  Jostioe,  83. 
podges  of,  83. 

aBsignment  of  biUBDeei  to,  88l 
statutes  as  to  reTeniw  causes  in,  637. 

EXECUTION, 

on  jodgment  for  payment  of  DMoej,  226L 

for  pajmeot  into  court,  227. 

for  reoorery  of  land,  227. 

for  recorerj  of  other  property,  237. 

against  partners,  228. 
writ  of,  what  incloded  in  name,  227. 
on  conditional  judgment  br  leave,  227. 

to  isBue,  on  production  of  proper  docnmenti  and  filing  pnedpe,  228:. 
forms  of  precipe,  229,  8fi7. 
indoTBement  of  writ  with  solicitor's  name,  229. 

with  direction  to  sheriff,  229. 
forms  of  writ  of,  229,  357->359. 
to  enforce  payment  of  coeti^  229. 
conditions  on  issue  of,  228—231. 
writ  of,  in  force  for  one  year,  unless  renewed,  280. 
renewid  of  writ,  280. 

CTidence  of,  231. 
on  change  of  parties  to  judgment  hy  order,  192. 
may  issue  within  six  years  from  judgment,  231. 

after  that  time  by  leave,  231. 
on  every  order  as  if  a  judgment,  231. 
by  persons  not  parties,  231. 

may  be  stayed  in  place  of  prooeas  by  auditi  querela,  231. 
saving  for  former  rights,  282. 

for  order  of  writs,  232. 
different  writs  of^232,  237,  238. 

EXECUTORS  AND  ADMINISTRATORS, 

statement  of  character  to  be  indorsed  on  writ,  126. 
represent  the  estate,  155. 
joinder  of  caoses  of  action  by  or  against^  162. 
right  of,  must  be  specihcally  denied  in  pleading,  168. 
may  be  substituted  for  decowed,  in  action,  239. 

EXPRESS  TRUST, 

Statutes  of  Limitation  no  bar,  23, 
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FACTS, 

admission  of,  199. 
extra  costs  on  refnsal  to  make,  199. 
appeal  against  decision  on«  256. 
does  not  lie  from  Coanty  Court,  47. 

FALSE  IMPRISONMENT, 
pleadings  in  action  for,  822. 

FEES, 

fixing  and  collection  of,  in  Snpreroe  Conrt,  94. 
orders  of  Lord  Chancellor  as  to,  404,  416. 
orders  relating  to  collection  of,  by  stamps,  419,  428. 
order  as  to  fees  of  official  referees,  416. 
solicitors',  order  as  to,  873. 
scales  of  solicitors'  fees,  378,  375. 
Ste  Cofsrrs, 

FIERI  FACIAS, 

indnded  in  term  "  execution,"  227. 
effect  of,  232. 
form  of  prfedpe  for,  857. 
form  of  writ  for,  860. 
writs  in  aid  of,  232. 
See  EXBCUTIOK. 

FIERI  FACIAS  DE*  BONIS  ECCLESIASTiaS, 
issne  of,  232. 
form  of  praacipe  for,  358. 
form  of  writ  for,  868. 
form  dnring  yacancj  of  bishopric,  864. 

FIRM, 

mode  of  sning  and  being  sned,  156. 
And  see  Pabtnebs. 

FORECLOSURE, 

form  of  statement  of  claim  for,  324. 
of  defence  and  connter-claim,  826. 
of  reply,  326.  • 

FOREIGN, 

attachment,  excepted  from  Debtors  Act,  522. 

corporation,  service  of  writ  on,  140. 

sovereign,  service  of  writ  on  ambassador  not  allowed,  186. 

FORMA  PAUPERIS,  ACTION  IN, 
statutes  as  to,  529. 

rules  of  Hilary  Term,  1858,  as  to,  580,  581. 
Consolidated  Uhancery  Ordera  as  to,  580,  531. 

FORMS, 

of  writs  of  snmmons,  obligatory,  124, 125. 
of  pleading,  permissive,  166. 

And  tee  the  Tablk  ov  Coktents. 

FRAUD, 

pleadings  in  action  for,.  38. 

statute  of  frauds  must  be  pleaded,  171. 
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FURTHER  CONSIDERATION, 
meaning  of  term,  212. 
judge  may  rescrre  qaestion  for,  212. 
coart  may  order  case  to  stand  o?er  lor,  224. 
before  referee,  216,  217. 


GAOL  DELIVERY, 

commissions  of,  not  affected,  68. 
who  may  be  oonmuasioDers  of,  6,  41. 

GARNISHEE, 
order  on,  238. 

See  Attachment  of  Debts. 

GOOD  FRIDAY, 

not  counted  in  limited  time,  251. 
Easter  vacation  begins  on,  262. 

GREAT  SEAL, 

provision  for,  being  in  oomminion,  60i 

what  jorisdiction  under,  not  transferred  to  High  Oemrt,  10. 

GUARANTEE, 

special  indorsement  in  action  on,  126. 
pleadings  in  action  on,  332. 

GUARDIAN  AD  LITEM, 

appointment  of,  for  infant  or  person  of  mHoimd  ndnd,  m  dobuill 

of  appearance,  147. 
appointed  by  order,  147. 
notice  to  party  in  charge,  147. 
infant  may  defend  by,  156. 
persona  of  unsoand  mind  may  defend  by,  168L 


HANDWRITING, 

comparison  of  disputed,  495. 

HEARSAY  EVIDENCE, 

exclusion  of,  from  affidavit,  218. 

HIGH  COURT  OF  JUSTICE, 

to  ezevcise  original  jurisdiction  of  Supreme  Coort,  2. 
constitution  of,  3. 
number  of  judges  of,  3. 

not  to  be  reduced  at  present,  74« 
qualification  of  judges  of,  5. 
precedence  of  jadges  of,  77. 
salaries  and  pensions  of,  7,  8. 
jurisdiction  transferred  to,  8. 
jurisdiction  not  transferred  to,  10. 
appeals  from,  12.    And  see  Appeal,  Coust  OF. 
transfer  of  pending  business  to,  14. 
five  divisions  of,  31. 
jurisdiction  of  judge  of,  on  circait,  81. 
judge  of,  to  constitute  a  court,  82,  42. 
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HIGH  COURT  OF  JUSTICE— ^on^ntMiJ. 
power  to  alter  by  order  in  council,  35. 
power  to  abolish  chiefships  on  vacancj,  36w 

presentation  of  address  of  parliament  as  to,  85. 
no  power  to  alter  namber  of  judges^  85. 
assignment  of  business  to  particular  divisiona  of»  86. 
sittings  of,  29,  261. 
holidays  and  vacations  of,  262. 

«  HIGH  JUDICIAL  OFFICE,'' 
meaning  of  term,  119. 
qnalification  of  Lords  of  Appeal  by,  107. 

HOUSE  OF  COMMONS, 
judge  not  to  sit  in,  76. 

HOUSE  OF  LORDS, 

abolition  of  appellate  jurisdiction  of,  by  Act  of  1873. .  14. 

suspension  of,  by  Act  of  1875.  .74. 
leTiTsI  of  appellate  jurisdiction  of,  by  Act  of  1876*  .105. 
appeal  to,  from  Court  of  Appeal,  105. 

not  less  than  3  Lords  of  Appeal  must  hear,  106. 

who  are  '*  Lords  of  Appeal,"  106. 
may  make  orders  as  to  conditions,  &c.  of  appeal,  110. 

text  of  standing  orders  of,  451. 

appeal  must  be  within  one  year,  451. 
may  sit  during  prorogation  or  dissolution,  108,  109. 
assistance  of,  by  *'  Lords  of  Appeal  in  Ordinary,"  107. 

HOUSES  OF  PARLIAMENT. 

address  of,  as  to  abolition  of  judgeships,  85. 
submission  of  orders  in  council  and  rules  to,  93. 

within  40  days  after  being  made,  93. 

or  within  40  days  after  session,  93. 

either  bouse  may  annul  by  address,  93. 

interim  proceedings  to  be  valid,  93. 
as  to  regulation  of  circuits,  90,  93. 
as  to  additional  rules  of  court,  86,  98. 
as  to  alteration  of  rules  of  courts  86,  93, 115. 
as  to  alteration  of  divisions,  35. 

order  not  to  have  effect  for  30  days,  36. 

address  may  annul,  35. 

if  toot  annulled,  to  have  force  of  statute,  36. 
submission  of  account  of  fees  to,  97. 

within  one  month  after  March  31 . .  98. 
submission  of  rules  as  to  ecclesiastical  assessors  to.  111. 
power  to  appoint  new  judges  on  address  by,  116. 

HUSBAND  AND  WIFE, 

service  on  husband  to  be  service  on  wife,  186. 
joinder  of  claims  by  or  against,  162. 
And  see  Mabbied  Woman. 


IMPRISONMENT  FOB  DEBT, 
text  of  Debtors  Act,  1 869. .  515. 
abolition  of,  with  exceptions,  515. 
committal  for  debts,  516. 
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UiPBISONMENT  FOR  DEBT—oontinusd. 
jnriadictioii  in  chambers,  517. 

in  oonnty  conrts,  517. 
abolition  of  mesne  process,  518. 
power  to  anest  defendant  leaving  England,  518. 

INCIDENTAL  EQUITIES, 
ooort  must  recognize,  18. 

as  Court  of  Chanoeiy  would  have  done,  18. 
whether  party  must  be  before  court,  21. 
example  of  an  "  incidental  equity,"  479. 

INDORSEMENT  OF  ADDRESS, 
where  plaintiff  sues  by  solicitor,  128. 
where  in  person,  128. 
on  district  registry,  writ,  129. 

where  appearance  in  registry  optional,  129. 

where  compulsory,  129. 

INDORSEMENT  OF  CLAIM, 

every  writ  of  summons  must  have,  128. 
must  specify  division  of  High  Court,  123. 
need  not  state  precise  ground  of  complaint,  125. 
may  be  to  the  effect  of  forms  in  appendix,  126. 

forms,  272  et  »eq. 

costs  of  using  other  forms,  123. 
special  indorsement  of  debt,  126. 

forms  of,  282. 
general  indorsement  of  amount  of  debt,  127. 

forms  of,  273. 

form  for  costs,  276. 
to  have  account  taken,  127. 

INDORSEMENT  OF  REPRESENTATIVE  CAPACITY, 
•  in  ordinary  actions,  126. 
in  probate  actions,  126. 
forms  of,  280. 

INFANTS, 

service  of  writ  of  summons  on,  137. 

sue  by  next  friends,  155. 

defend  by  guardians,  155. 

rules  of  equity  to  prevail  as  to  cnstodj  of,  25,  28. 

wardship  of,  assigned  to  Chancery  Division,  87. 

INFERIOR  COURTS, 

appeal  from,  to  divisional  court,  45. 
constitution  of  divisional  court,  260. 

entry  of  appeals  in  Crown  Office,  260. 
mostly  no  appeal  to  Court  of  Appeal,  13. 

because  statutory  finality,  13. 

single  judge  may  not  hear,  252. 
equitable  jurisdiction  may  be  conferred  on,  66. 

to  be  exercised  as  in  High  Court,  66. 
where  counter-claim  beyond  jurisdiction  of,  case  may  be  removed 

to  High  Court,  67. 
rules  of  law  under  act  to  be  in  force  in,  67. 
prohibition  to,  22. 

appeal  to  Court  of  Appeal  in,  22. 

master  has  no  jurisdiction  in,  246, 
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INJUNCTION, 

abolition  of,  from  one  conrt  to  another,  19,  22. 
I^ands  for,  to  be  ground  of  defence,  19. 
interlocntory,  24,  27. 

mode  of  application  for,  243. 
snryives  to  Court  of  Bankruptcy,  22. 

INLAND  REVENUE, 

to  keep  accounts  of  money  receiTcd  for  stampe,  95. 

INQUIRIES, 

directed  at  any  stage,  200. 

INROLMENT, 

in  effect  abolished,  13. 

INSPECTION, 

of  documents  referred  to  in  pleading,  196. 

notice  to  produce  for,  and  form,  290. 

notice  of  time  to  inspect,  and  form,  290. 
order  for,  generally,  197. 
application  for,  to  be  on  aflidayit,  197. 
what  documents  are  priTileged  from,  196. 
reserving  question  o^  till  trial  of  fact,  197. 
consequences  of  failure  to  comply  with  order  for,  198. 
service  of  order  for,  198. 
solicitor  not  advertising  client  of  order  for,  198. 
of  property,  being  subject  of  action,  243. 

power  to  authorize  samples  to  be  taken,  243. 

by  jury,  on  view,  248. 

INTEREST, 

claim  for,  in  money  demand,  126,  283. 
at  4  per  cent,  on  judgment,  229. 
direction  to  shenff  to  levy,  229. 

INTEREST  SUIT  (PROBATE), 
forms  of  pleading  in,  833. 
denifd  of  interest  by  defendant,  168. 

INTERLOCUTORY  ORDER, 

for  interim  custody  of  property,  242. 

for  sale  of  perishable  articles,  243. 

for  detention,  preservation,  or  inspection  of  property,  243. 

for  mandamus^  injunction,  receiver,  243. 

who  may  apply  for,  243. 

time  for  application  for,  244. 

to  give  up  property  on  which  lien  claimed  on  payment  of  amount 

into  court,  244. 
time  for  appealing  against,  255,  259. 

INTERPLEADER, 

incorporation  of  Interpleader  Acts,  122. 
statutes  thereon«> 

1  &2Will.  4,c.  58.463. 

23  &  24  Vict  c  126.. 467. 
between  claimants  generally,  463. 
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INTERPLEADER  -conHnued. 
by  sheriff,  465. 

jadgment  to  be  final  in,  122,  4f4. 
appeal  from  jadge  to  conrt  in,  464. 
reference  by  judge  to  conrt  in,  465. 
co8t8  of,  466. 

althoogh  titles  of  independent  origin,  467. 
special  case  in,  468. 

appeal,  468. 
goods  seized  and  sold  on,  467. 

INTERPRETATION  CLAUSE, 
of  Act  of  1873.. 69. 
of  rules  of  court,  264. 

of  Act  of  1873,  applies  to  Act  of  1875.  .73. 
of  Act  of  1876..  118. 

INTERROGATORIES, 

without  leaTC,  within  particular  time,  191. 

with  leave,  at  any  time,  192. 

costs  of  improperly  exhibiting,  192. 

form  of,  193,  288. 

order  to  administer  to  officer  of  corporation,  ISSl 

striking  out  on  application  of  interrogated  party,  193. 

on  what  grounds  entertained,  194. 

plaintiff  in  libel  may  diseoTer  publisher,  194. 
to  be  answered  on  affidavit  in  10  days,  194. 

answer  to  be  printed,  if  more  than  10  folios,  194. 

form  of  affidavit  in  answer,  194,  289. 
further  answer  to,  195. 
consequences  of  neglect  to  answer,  198. 
use  of  part  of  answer  at  trial,  198. 

IRELAND, 

appeal  to  House  of  Lords  from  oonrts  in,  106, 110^ 

service  of  writ  upon  defendant  in,  141. 

Bills  of  Exchange  Act  does  not  extend  to,  474. 

ISSUE  OF  WRITS  OF  SUMMONS, 

from  district  registry,  except  in  probate  actJOHW,  129. 
statement  on  writ  when  defendant  neither  resides  nor  does  busi- 
ness in  district,  130. 
statement  when  he  does  one  or  other,  I3QL 
choice  of  division  by  plaintiff,  ISO. 
preparation  of  writs,  13L 
sealing  of  writs,  131. 
copy  left  with  officer,  131. 
in  probate  actions  affidavit  filed  before  issue,  132. 
contents  of  affidavit  in  admiial^  aetkms,  132. 

ISSUES, 

settlement  of,  by  judge  under  Ord.  XXVI.,  180. 


JOINDER  OF  CAUSES  OF  ACTION. 
general  power  of,  subject  to  order,  161. 
exception  in  action  for  recovery  of  land,  161. 
by  trustee  in  bankruptcy,  162. 
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JOINDER  OF  CAUSES  OF  ACTION- wntinwrf. 
bjr  or  against  husband  and  wife,  162. 
by  or  against  ezecator  or  administratoTy  162. 
ciaiins  by  plaintiffs  jointly  with  claims  separately,  162. 
canses  of  action  may  be  severed  by  order,  162. 

JOINDER  OF  ISSUE, 
close  of  pleadings,  1 80. 
allowed  after  reply  without  leave,  180. 

JOINDER  OF  PARTIES, 

who  may  be  joined,  as  plaintiffs,  153. 

as  defendants,  154. 
amendment  by  substituting  and  adding  parties,  158. 
parties  to  a  joint  or  several  contract,  154. 
joinder  of  two  defendants  in  case  of  doubt,  155. 
when  wrong,  how  amended,  157,  158. 
adding  third  party,  159,  160. 

JUDGE, 

oaths  to  be  taken  by,  76. 

resignation  of  oflSce  by,  4. 

tenure  of  office  during  good  behaviour,  76. 

removal  upon  address  from  parliament,  76. 
may  not  sit  in  House  of  Commons,  76. 
precedence  of,  77. 
need  not  be  serjeant-at-law,  5. 
extraordinary  duties  of,  6. 

special  provision  for  judge  of  Admifiilty  Cburt,  78. 
of  High  Court — 

who  are  to  be  the  first,  8,  33. 

how  to  be  appointed,  3,  34. 

transfer  of,  34. 

chief  justiceships,  &c.  to  be  continued,  8. 

may  be  abolished  by  order  in  council,  &e.,  85. 
qualification  of,  5. 
salaries  and  pensions  of,  7. 
jurisdiction  of,  42. 
officers  attached  to  person  of,  61. 
salaries  of,  62. 

appointment  of,  by  judges,  61,  64. 
not  to  be  entitled  to  pension,  65. 
saving  for  office  of  marshal,  60. 
chamber  clerks,  62,  101. 
of  Court  of  Appeal,  75. 

See  Appeal,  Coubt  of. 

JUDGMENT, 

includes  decree,  71. 

not  in  divorce.  264. 
criminal,  of  High  Court  final,  48. 
for  default  of  appearance,  1 47-- 150. 
on  specially  indorsed  writ,  150, 152. 
admitted  by  third  party  defaulting,  160. 
for  costs  •n  discontinuance,  179. 
for  default  of  pleading,  187—190. 
when  motion  lor,  required,  189. 
for  costs,  on  payment  into  court,  191. 
when  in  district  registry,  202,  208. 
on  default  of  appearance  of  a  party  at  the  trial,  211. 
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J  UDGUFNT^-eontinited. 

direction  as  to,  bj  jndge,  212. 

certificate  of  associate  to  be  authority  to  enter,  212,  226. 

motion  for,  222—226. 

entry  of,  225,  226. 

how  enforced  by  execution,  226 — 232 

reviTal  of,  231. 

attachments  of  debts  after,  283. 

charging  order  after,  2d6. 

time  for  appeal  from,  256. 

JUDiaAL  COMMITTEE  OF  PRIVY  COUNCIL, 

jorisdiction  in  admiralty  truisfened  to  Coart  of  Appeal,  12. 

in  lunacy,  12. 
Lord  of  Appeal  in  Ordinary  to  aerre  on,  106. 
on  vacancy  in,  further  appointment  of  Lord  of  Appeal,  111. 

further  appointment  of  judges,  116^ 
adrice  of,  as  to  ecclesiastical  assesson^  111. 

JURIES, 

law  of,  unaffected,  88. 
subsisting  procedure  as  to,  498. 

JURISDICTION, 

transferred  to  High  Court,  8. 
not  transferred  to  High  Court,  10. 
transferred  to  Court  of  Appeal,  11. 
cesser  of,  of  old  courts,  14. 
sendee  out  of,  140.    See  Sbbvice. 

JURY, 

either  parfy  may  give  notice  for,  207, 208.    See  Tbial  bt  Just. 

JUSTICES  OF  THE  PEACE, 

statement  of  case  by,  for  High  Court  46. 
hearing  of,  by  division^  court,  46. 
no  appeal  to  Court  of  Appeal,  13,  252. 


LANCASTER, 

Court  of  Common  Pleas  o^  mex^ged  in  High  Court,  9. 

officers  of,  60. 
Lord  Chancellor  to  supersede  chancellor  of  county  palatiiie,  60. 

as  to  appointments,  60. 

not  further  or  otherwise,  with  certain  saTingK.  69. 
Court  of  Chancery  Appeal,  merged  in  Court  of  Appeal,  11. 
to  cease  to  be  county  palatine  as  to  assizes,  69. 

not  further  or  otherwise,  69. 
prothonotaries  fee  fund,  96. 
prothonotaries  appointed  district  registnurs,  394. 

LAND,  ACTION  FOR  RECOVERY  OF, 
when  mortgagor  may  bring,  23,  26. 
writ,  how  served  in,  138. 

when  writ  in,  may  be  served  out  of  jurisdiction,  140. 
appearance  in,  by  penoii  not  named  in  writ,  146. 

notice  of,  146. 
appearance  by  landlord  in,  146. 
limitation  of  defence  in,  to  part  of  land  claimed,  146. 
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XAND,  ACTION  FOR  RECOVERY  OV  -  amtinved. 
form  of  notice  of  appearance,  146. 
default  of  appearance  in,  149. 

where  claim  for  other  matters  also,  160. 
what  canses  of  action  may  he  joined  with,  161. 
when  title  to  be  pleaded  iy  defendant,  168. 
de&nlt  of  pleading  in,  188. 

when  claim  for  other  matters  also,  189. 
local  Tenne  abolished,  206. 
default  of  appearance  at  trial  in,  211. 
judgment  in,  how  enforced,  227. 
writ  of  possession  in,  238. 
form  of  indorsement  of  claim  in,  277. 

statement  of  claim  by  landlord  against  tenant,  335. 
pleadings  in,  generally,  845. 
]Ddgment  by  default  m,  354. 
writ  of  possession  in,  359. 

LANDLORD  AND  TENANT, 

landlord  appearing  as  such  must  state  it,  146. 
pleadings  in  action  for  reooyery  of  land  between,  834. 
See  Land,  Action  fob  Rbcovebt  of. 

LAW  AND  EQUITY, 

concurrent  administration  of,  17 — 22. 

equitable  claim  and  defence,  18. 
oonnter-claim,  18. 

relief  against  third  party,  18, 159. 

notice  to  third  party,  18. 
incidental  equities  to  be  recognized,  18. 

as  Court  of  Chancery  would  have  done,  19. 
prohibition  and  injunction  abolished,  19. 

matter  of  injunction  to  be  matter  of  defence,  19. 

stay  of  proceedings,  19. 
legal  claims  to  be  recognized,  19. 
combination  of  remedies,  20. 

finality  of  pixxieedings,  20. 
concurrent  administration  of,  in  inferior  courts,  66. 
amendment  and  declaration  of  the  law,  22. 

statutes  of  lunitation  inapplicable  to  express  trusts,  23. 

equitable  waste,  23. 

equity  to  prevail  as  to  merger,  23. 

mortgagor  empowered  to  sue  in  own  name,  23. 

assignment  of  choses  in  action,  23. 

stipulations  not  of  the  essence  of  contracts,  23. 

mandamus,  injunction,  receiver,  24,  243. 

injunction,  whether  defendant  in  possession  or  not,  24. 

rule  of  equity  to  prevail  as  to  infants,  25. 

rules  of  equity  to  prevail  generally,  25. 

application  of  above  rules  to  ail  courts  in  England,  67. 

LEAVE  TO  DEFEND, 

where  writ  specially  indorsed,  150 — 152. 
affidavit  for,  by  defendant,  151. 
plaintiff  may  reply  to,  151. 
summ'ons  returnable  in  2  clear  days,  151. 
defendant  must  show  cause,  why  judgment  not  signed,  151. 
may  have  time  to  consult  solicitor,  151. 
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LEAVE  TO  DEFEND— c«i««w^. 

defendant  may  bring  amoant  into  oonrt,  151. 
may  defend  as  to  part,  151. 
some  of  defendants  may  defeod,  152. 
defence  on  terms,  152. 

LEGAL  BIGHTS, 

court  to  give  effect  to,  19. 

LETTERS  PATENT, 

appointment  of  judges  of  ]ffigh  Coort  by,  8. 

of  Conrt  of  Appeal,  75. 
jmisdiction  of  Lord  Chancellor  as  to,  not  tnuulerTed,  10. 

LIBEL, 

plaintiff  may  get  disooveiT  of  publisher,  ld4. 
payment  into  conrt  by  defendant  newspaper,  190. 
order  to  pay  costs,  not  appealable,  48. 
pleading  of  justification,  170. 

LIEN, 

order  for  possession  by  claimant  on  payment  into  toait  of  amonnt 

of,  244. 
of  tMrd  party,  on  debt  sought  to  be  cbai^gsd,  235. 

LIMITATIONS.  STATUTE  OF, 

inapplicable  to  express  trusts,  23, 25. 
pleading  of,  169,  170. 

LIQUIDATED  DEMAND, 

special  indorsement  of,  under  Order  III.,  Rule  6. .  126. 

general  indorsement  of,  under  Rule  7. .  127.    See  Imdobbkscekt. 

LOCAL  VENUE, 
abolition  of,  206. 
See  VXNUB. 

LONDON, 

continuous  sittings  in,  32. 

See  Middlesex. 
Bankruptcy  Court,  appeal  from,  80. 
See  BANKBUPTcrr. 

LORD  CHANCELLOR, 

a  judge  of  High  Court  of  Justice,  3. 

president  of  conrt,  4. 

not  permanent  judge  of,  74. 

may  deliver  jnd^i^ment  after  resignation,  74. 
ex  officio  judge  of  Court  of  Appeal,  75. 

president  of  court,  77. 
oaths  of  office  of,  76. 
salary  of,  7. 
pension  of,  8. 

president  of  Chancery  Division,  83. 
convening  of  council  of  judges  by,  56. 
appointment  of  officers  of  court  by,  64. 

power  to  abolish  offices,  59. 

to  suspend  appointments,  102, 
to  increase  salaries,  59. 
general  saving  as  to,  68. 
provision  as  to  great  seal  in  commission,  69. 

And  see  Lettsbs  Patent  ;  Lukact;  TsAirorBB. 
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LORD  CHIEF  BARON  OF  THE  EXCHEQUER, 
a  judge  of  High  Court  of  Justice,  3. 
ex  ofBcio  judge  of  Court  of  Appeal,  76. 
salary  of,  7. 
pension  of,  8. 

president  of  Exchequer  Division,  33. 
order  in  council  may  abolish  office  of,  36. 

LORD  CHIEF  JUSTICE  OF  ENGLAND, 
a  judge  of  High  Court  of  Justice,  3. 

president  of,  in  absence  of  Lord  Chancellor,  4. 
ex  officio  Judge  of  Court  of  Appeal,  76. 
salary  of,  7. 
pension  of,  8. 

president  of  the  Queen's  Bench  Division,  33. 
order  in  council  may  abolish  office  of,  36. 

submission  of,  to  parliament,  36. 
concurrence  of,  as  to  day  of  meeting  of  oonncil  of  jodges,  66. 

LORD  CHIEF  JUSTICE  OF  THE  COMMON  PLEAS, 
a  judge  of  High  Court  of  Justice,  3. 
ex  officio  judge  of  Court  of  Appeal,  76. 
salary  of,  7. 
pension  of,  8. 

president  of  Common  Pleas  Division,  88. 
order  in  council  may  abolish  office  of,  36. 

LORD  TREASURER, 

abolition  of  judicial  functions  of,  69. 
office  of,  otherwise  unaffected,  69. 

LORD  WARDEN  OF  STANNARIES, 

transfer  of  jurisdiction  of,  to  Court  of  Appeal,  11. 

LORDS,  HOUSE  OF, 

appeal  to,  tem  Court  of  Appeal,  106. 
See  House  of  Lords. 

LORDS  JUSTICES  OF  APPEAL  IN  CHANCERY, 
to  be  first  ordinary  judges  of  Court  of  Appeal,  76. 
to  retain  jurisdiction  in  lunacy,  77. 

LUNACY, 

jurisdiction  in,  exercised  by  judges  "  intmsted,'*  77. 
jurisdiction  of  Lord  Chancellor  in,  77. 

of  Lords  Justices  in,  77. 

not  transferred  to  Court  of  Appeal,  10. 
appellate  jurisdiction  in,  transferred,  11. 
abolition  of  secretary  to  visitors  in,  100. 
regulation  of  fees,  &c.  in,  94. 

LUNATICS, 

service  of  writ  of  summons  on,  187. 

actions  by  and  against,  as  in  Chancery  before  act,  163. 

appointment  of  guardians  ad  litem  for,  in  default  of  appearance,  147 


MALICE, 

need  only  be  alleged,  in  pleading,  as  a  fact,  171. 
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MANDAMUS. 

interlocutory,  24,  27. 

mode  of  application  for,  243. 
prerogative,  assigned  to  Qneen's  Bench  Diyiaion,  37, 39. 

appeal  from  refusal  to  grant,  13. 

MARRIED  WOMEN. 

fierrice  of  writ  of  summons  on,  136. 
may  sne  by  next  friends,  155. 

or  witiiont,  by  leave,  and  on  secnrity,  155. 
may  defend  alone,  by  leave,  and  on  secnrity,  155. 
joinder  of  canses  of  action  by  or  against,  162. 

MARSHAL, 

act  not  to  interfere  with  office  of,  59. 
admiralty,  service  of  warrant  of  arrest  by,  138. 

-MASTER, 

jurisdiction  oo-extensive  with  that  of  jndge,  246. 

list  of  exceptions,  246. 
reference  by  master  to  jndge,  247. 
appeal  from  master  to  jndge,  247. 

within  4  days,  247. 

no  stay,  unless  so  ordered,  248. 

MASTER  OF  THE  ROLLS, 
judge  of  High  Court,  8. 
ex-officio  judge  of  Court  of  Appeal,  75. 
power  to  abolish  office  of,  on  vacancy,  35. 
jurisdiction  of,  over  records,  saving  for,  10. 
appointment  of  officers  by,  64. 
admission  by,  of  solicitors,  66,  431. 
appointment  by,  of  examiners,  437. 

MASTERS, 

of  old  courts,  attached  to  Supreme  Court,  68. 
salaries,  &c.,  not  to  be  affected  by  act.  59. 
duties  to  be  regulated  by  rules  of  court,  58. 

to  be  uialogons  to  former  duties,  59. 
office  may  be  alx>li9hed  on  vacancy,  59. 
examination  of  articled  clerks  by,  436. 

MATTER, 

meaning  of  term,  70. 
criminal,  no  appeal  in,  48. 

MAYOR'S  COURT,  LONDON, 
prohibition  to,  22. 
appeal  from,  13. 

MEMORANDUM  OF  APPEARANCE, 
form  of,  271. 

contents  of,  143, 144.    See  Appsabance. 
one  memorandum,  where  one  solicitor,  144. 

MERGER, 

none  at  law,  unless  in  equity,  23,  26. 

MESNE  PROCESS, 

abolition  of,  by  Debtors  Act,  518. 
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MESNE  PROFITS, 

claim  for,  joiuder  of,  with  action  for  land,  161. 

MIDDLESEX, 

sittings  in,  continaons,  32. 

not  contemporaneons  with  London  sittings,  82. 

hearing  in  vacation  in,  31. 

sitting  for,  of  vacation  jndges,  31,  268. 

MISDIRECTION, 

new  trial  not  to  be  granted  for,  221. 

nnless  substantial  miscarriage,  221. 
taken  before  dirisional  court,  233. 

MISJOINDER  OF  PARTIES, 

action  not  defeated  for,  145.    See  Pabties. 

MONEY  CLAIMS, 

forms  of  general  indorsement  of,  278. 

"  MONTHS," 

to  be  calendar  months,  251. 

MORTGAGE, 

redemption  of,  assigned  to  Chancery  Division,  37. 
mortgagor,  may  sne  in  his  own  name,  28. 
mortgagee,  right  of,  to  costs,  248. 
account,  form  of  claim  for,  by  mortgagor,  273. 
by  mortgagee,  272. 

MOTION, 

applications  in  court  to  be  by,  244. 
generally  not  to  show  cause,  245. 
notice  of,  to  be  given,  245. 

2  clear  days,  245. 

motion  may  be  dismissed  on  failure  to  give,  245. 
service  of,  on  defendant  not  appearing,  without  leave,  246. 

before  time  for  appearance,  with  leave,  246. 

costs  on  failure  to  move  after  notice,  245. 

MOTION  FOR  JUDGMENT, 

judgment  obtained  by,  when,  222. 

notice  of,  222,  223. 

when  against  judge's  direction,  to  Court  of  Appeal,  223. 

after  issues  tried,  224. 

not  after  a  year  except  with  leave,  224. 

further  consideration  ordered  on,  224. 

on  admissions  of  fact  in  pleadings,  224. 

without  waiting  for  determination  of  other  question,  224. 

MULTIFARIOUSNESS, 

how  far  objection  of  maintainable,  161. 
power  to  join  causes  of  action,  161. 


NECESSARIES  FOR  SHIP, 

forms  of  pleading  in  respect  of,  335. 

NEGLIGENCE, 

forms  of  pleading  in  action  for,  337. 
i:..F.  D  D 


602  IKDEX. 

NEW  TRIAL, 

motion  for,  to  diTinonal  court,  if  trial  hj  jmr,  220, 253. 
to  Court  of  Appeal  if  trial  bj  judge  withoat  jnrj,  220. 
of  anj  one  question  in  action,  222. 
order  to  show  caase  to  be  stayed,  223. 
within  4  dajs  in  town  cansca,  220. 

or  first  coort  daj,  220. 
within  first  4  days  of  next  sittings  in  county  caoMS,  220. 
cause  to  be  shown  in  8  days,  220. 
serrice  in  4  days  of  order  to  show  cause,  221. 
not  granted  for  misdirection  or  rejection  of  eTidence,  221. 

unless  substantial  wrong  occasioned,  222. 

by  leave,  and  on  security  for  costa^  155. 

NEXT  FRIEND, 

representation  of  married  women  and  infants  by,  165. 
married  woman  may  sue  or  defend  without,  155. 

NISI  PRIUS, 

jurisdiction  of  coart  of,  transferred  to  High  Court,  9. 
judge  appointed  after  act,  not  bound  to  try  at,  5. 
And  $ee  AflSUSB. 

NONCOMPLIANCE  WITH  RULES, 

irregularity  not  nullity,  260. 
proceedings  may  be  set  aside,  260. 

NONJOINDER  OF  PARTIES, 

court  to  deal  with  parties  before  it,  157. 
amendment  by  adding  parties,  157. 

NONSUIT, 

equivalent  to  judgment  on  merits,  226. 
judgment  of,  may  be  set  aside  on  terms,  226. 

"  NOT  GUILTY  BY  STATUTE," 
defence  of,  retained,  169. 
no  other  defence  to  be  pleaded  without  leave,  169. 

NOTES, 

of  judge,  recourse  to  on  appeal,  258. 

of  county  court  judge,  253. 
shorthand,  costs  of  transcript  from,  258. 
marginal,  no  part  of  statute,  xxvi. 

NOTICE, 

of  writ  served  out  of  jurisdiction,  140. 

form  of  notice,  124,  268. 
in  lien  of  service,  186,  142. 
by  defendants  to  third  party,  159. 

form  of,  160. 
of  appearance,  after  time  limited,  145. 
of  Imiited  appearance  in  action  for  recovery  of  land,  145. 
of  appeal,  255. 

by  respondent  257. 
of  payment  into  court,  191. 

form  of,  288. 
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NOTICE— «mft«wA 

to  prodace  docnments,  referred  to  in  pleading  for  inspection,  196. 
to  admit  docnments,  199. 
form  of  notice,  291. 
of  motion,  245.    See  Motion. 
allegation  of,  in  pleading,  as  a  fact,  171. 

NOTICE  OF  TRIAI^ 
bjT  plaintiff,  207. 
bj  defendant,  208. 

application  to  dismiss  action  instead  of,  208. 
party  receiving,  how  Ux  entitled  to  a  jury,  208. 
must  state  pli^  and  day  of  trial,  209. 
in  Qneen's  Bench,  &c;  Division,  209. 
10  days'  notice  sufficient,  209. 

unless  short  notice  consented  to,  209. 
short  notice  4  days,  209. 
in  town,  not  for  particular  sittings,  210. 
lapse  of  notice  if  cause  not  entered,  210. 
in  country,  for  first  day  of  assizes,  210. 
countermand  of,  by  consent,  or  leave,  210. 
form  of,  209,  292. 

NOTICES, 

to  be  in  writing,  250. 

unless  expressly  authorized  to  be  oral,  250. 


OATHS, 

commissioners  for,  to  act  for  Supreme  Court,  62. 
to  be  appointed  by  Lord  Chancellor,  64. 
what,  to  be  taken  by  judges,  76. 
affirmations  when  substituted  for,  491. 
evidence  of  atheist,  492. 

OFFICERS,  / 

transfer  to  Supreme  Court,  58. 
salary  of,  59. 

increase  of,  if  duties  increased,  69. 
distribation  of  business  among,  58. 
abolition  of  offices,  59. 

power  to  suspend  appointments,  101, 117. 
compensation  to,  62. 

doubts  as  to  status  of,  settled  by  ndes,  62. 
duties  of,  in  Supreme  Court,  261. 
appointment  and  removal  of,  63, 64. 
salaries  and  pensions  of,  58,  64. 
are  permanent  '*  civil  servants,"  65. 
increase  of  salary,  if  duties  increased,  59. 
to  be  attached  to  divisions  corresponding  to  courts,  58,  261. 
•  to  follow  appeals,  261. 
personal  officers  of  judges,  61,  62. 

OFFICES, 

to  be  daily  open,  262. 
exceptions  for  holidays,  262. 
close  on  Saturday  at  2  p.m.,  263. 
of  district  registrars,  open  with  county  court  offices,  262. 

DD  2 
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OFFICIAL  REFEREES, 

power  to  Lord  Chancellor  to  appoint,  68. 
See  Referees. 

ORAL  EVIDENCE, 

to  be  asoallj  adopted,  217. 

See  Affidavit  ;  Evidkncb. 
practice  on,  under  C.  L.  P.  Act»  1854.  .491 — 195. 

See  WITMS8& 

ORDER, 

appeal  from,  12. 

to  pay  money,  enforcement  of,  226. 
And  see  Iktsrlogutoby  Order. 

ORDER  IN  COUNCIL, 

under  Act  of  1876  to  be  presented  to  Parliament,  93. 
rules  as  to  ecclesiastical  assessors  by,  111. 

presentation  of,  to  parliament,  111. 

text  of,  401. 
regulation  of  vacations  by,  SO. 

upon  report  of  judges,  30. 
alterations  of  divisions  of  High  Court  by,  35. 
abolition  of  chief  justiceships,  &c  by,  35. 

presentation  of,  to  parliament,  35. 
district  registries  may  be  established  by,  52. 

order  establishing,  394. 
jurisdiction  of  inferior  courts  may  be  extended  by,  66. 
additional  rules  of  court  may  be  made  by,  85. 

before  commencement  of  act,  86. 

order  in  council  making,  369. 

termed  Rules  of  the  Supreme  Court  (Costs),  547.  | 

circuits  may  be  regulated  by,  80.  ' 

order  in  council  regulating,  398.  I 

ORDER  TO  SHOW  CAUSE, 
not  usually  granted,  245. 

exception,  in  case  of  motion  for  new  trial,  245. 


PAPER, 

character  of,  for  proceedings,  250. 

PARLIAMENT, 

submission  of  rules  and  orders  to,  93. 

See  Houses  of  Parliament  ;  Elbctiok  Petition. 

PARTICULARS, 

by  amended  statement  of  claim,  127. 
by  special  indorsement,  127. 

PARTIES, 

claims  by  plaintiffs  jointly,  severally  and  in  alternative^  153^ 

against  several  defendants,  154. 
amendment  by  substituting  and  adding  plaintiffs,  153. 
defendants  interested  in  part  only,  154. 
joint  and  several  liability  on  contracts,  1 54. 
joinder  of  two  defendants  in  case  of  doubt,  155. 
beneficiaries  may  be  represented  by  trustees,  155. 
representative,  155. 
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VARTTES—eontinued, 

in  creditor's  adminifltratimi  action,  166. 

married  women  and  infants,  155. 

partners  may  sue  or  be  sued  in  name  of  firm,  166. 

provisions  of  sect.  42  of  15  &  16  Vict  c  86,  applied,  167. 

text  of  those  provisions,  477. 
in  probate  actions  as  before,  167. 
misjoinder  not  fatal,  157. 
amendment  bj  striking  ont  or  adding,  167. 

service  on  new  defendant,  158. 
claim  bj  defendant  for  contribation,  &c  against  new  parties,  159. 

notice  of  claim,  159. 

form  of  notice,  286. 
parties  added  at  judge's  discretion,  160. 

notice  to,  160. 
proceeding  against  parties  added  by  defendant  or  jadge,  160. 

And  see  Joindeb  of  Causes  of  Action. 

PARTNERS, 

sae  and  are  sned  in  name  of  firm,  156. 

service  of  writ  of  summons  on,  137. 

appearance  of,  144. 

disclosure  of  names  of  plaintiff  firm,  184. 

order  for  disclosure  of  names  of  party  firm,  184. 

dissolution  of  partnership  assigned  to  Chancery  Division,  37. 

form  of  claim  for  partnership  account,  272. 

PAUPER, 

action  by,  without  fee,  629. 

certificate  of  counsel  necessary,  530. 

PAYMENT  INTO  COURT, 

after  service  of  writ  and  at  or  before  defence,  190. 
if  before  defence,  notice  of,  191. 

form  of  notice,  288. 
in  action  for  libel  against  newspaper,  190. 
payment  out  of  money  paid  into  court,  191. 
notice  of  acceptance  in  satisfaction,  191. 

»form  of  notice,  288. 
where  ordered,  enforced  by  sequestration,  287. 

PENDING  BUSINESS, 

causes  heard,  but  not  concluded,  unaffected,  14. 

enforcement  of  judgments,  14. 
causes  pending  to  be  transferred,  14. 

appeal  business  to  Court  of  Appeal,  16. 
other  business  to  High  Court,  15. 
manner  of  procedure,  15. 

discretion  of  court  as  to,  16 
in  House  of  Lords,  saving  for,  110. 

PETITION, 

evidence  on,  may  be  by  affidavit,  218. 
deponent  may  be  cross-examined,  218. 
included  in  term  pleading,  70. 
to  House  of  Lords,  appeal  by,  106. 
form  of  petition,  448. 

PETITION  OF  RIGHT, 
statute  as  to,  505. 
form  and  contents  of,  505. 
to  be  left  at  Home  Ofiice,  606. 
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PETITION  OF  RIGHT— i?wi/»«iwA 

at  office  of  treasury  solicitor  after  fiat,  60& 
time  for  answeriDg,  by  crown,  606. 
time  for  other  portiefl,  506. 
answer  to,  607. 
snbeeqaent  procedure  on,  507. 
judgment  by  default  on,  508. 
form  of  judgment,  508. 
judgment  of  amoveas  manna,  608. 
costs  of  crown  upon,  508. 
costs  of  suppliant  upon,  509. 
certificate  of  judgment  upon,  609. 
satisfaction  of  judgment,  510. 
power  to  make  rules  upon,  510. 
chancery  rules  thereunder,  511. 

PETTY  SESSIONS, 

appeals  from,  to  High  Court,  46. 
See  Inferior  Courts. 

PLEADING, 

rules  of,  for  High  Court,  168. 

are  substituted  rules,  163. 

except  as  to  Court  of  Divorce,  163. 
delivery  of  statement  of  claim,  defence  and  reply,  164. 
set-off  and  counter-claim,  165. 
not  to  contain  evidence,  166. 
signature  of  counsel  unnecessary,  166. 
more  than  10  folios  to  be  printed,  166. 
forms  of,  295.    And  see  TABLE  OF  CONTEKTB. 
formal  contents  of,  167. 
date  of  delivery  to  be  marked,  167. 
in  probate  actions,  168, 175. 
pleas  in  abatement  abolished,  168. 
new  assignments  not  to  be  used,  168. 
in  action  for  recovery  of  land,  168. 
"  not  guilty  by  statute,"  169. 
joinder  of  issue,  170. 
documents  to  be  abstracted,  171. 
denial  of  contract,  no  denial  of  its  legality,  171. 
in  actions  for  damage  by  collision  between  vessels,  172. 
filing  of  preliminary  act,  172. 
pleading  matters  arising  pending  action,  173. 

And  eee  Statement  of  Claim  ;  Defence  ;  Reply. 

POSSESSION  OF  SHIP, 

forms  of  pleading  in  action  for,  338. 

notice  of  proceedmg  in  default  of  appearance,  127. 

POSSESSION,  WRIT  OF, 
for  recovery  of  land,  238. 
on  affidavit  of  service  of  judgment,  288. 
form  of,  365. 
form  of  pnecipe  for,  859. 

POUNDAGE. 

to  be  levied  under  writ  of  execution,  229. 

PRECIPE,  FORMS  OF,  367—369. 
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PRELIMINARY  ACT, 

to  be  filed  in  actions  for  damages  by  collision  of  vessels,  172. 

contents  of,  172. 

not  to  be  opened  without  order,  172. 

consent  of  solicitors  to  opening,  172. 

PRELIMINARY  ISSUE  OF  LAW, 

maj  be  raised  for  opinion  of  court,  200. 

stay  of  proceedings  pending  determination,  200. 
And  see  Special  Cabs. 

PRINTING, 

of  pleading,  166. 

of  amended  pleading,  182. 

of  special  case,  201. 

of  answers  to  interrogatories,  194. 

of  affidavits  used  at  trial,  220. 

of  affidavits  previously  used,  370. 

of  affidavits  generally,  by  consent,  370. 
of  evidence  for  Court  of  Appeal,  258. 
of  case  for  House  of  Lords,  449. 
mode  of  printing,  250,  371. 
supply  of  printed  copies,  871. 
expense  of,  how  borne,  873. 

PRIVY  COUNCIL,  JUDICIAL  COMMITTEE  OF, 
appeals  to,  in  admiralty  and  lunacy  transferred,  11. 
Lords  of  Appeal  in  ordinary,  when  to  sit  on,  108. 
appointments  on  vacancy  on,  107. 

PROBATE, 

probate  actions,  parties  to,  167. 

affidavit  verifying  writ  in,  182. 

proceedings  in,  on  default  of  appearance,  150. 
statement  of  claim  in,  175. 

eight  days  after  affidavit  of  scripts^  175. 
defence  in,  176. 

how  limited  for  proof  in  solemn  form,  178. 

forms  of  indorsement  of  writs  in,  280. 
court  rules  to  be  in  force,  88. 

titles  of  statutes  and  rules,  536. 

PROBATE.  DIVORCE,  AND  ADMIRALTY  DIVISION, 
two  judges  of,  33. 

to  act  under  commissions  of  assize,  80. 

if  appointed  after  Act  of  1875.  .80. 

of  action  to,  by  plaintiff,  83, 130. 
assi^ment  of  business  to,  ^, 

president  to  make  rules  as  to  non^contentions  probate  business,  87. 
business  disposed  of  by  single  judge,  45. 
divisional  courts  in,  45. 
'  county  court  admiralty  appeals  go  to,  260. 

PROCEDURE  EXPRESSLY  UNAFFECTED, 
probate,  divorce,  and  admiralty  rules,  87. 
criminal,  88,  264. 
mode  of  oral  evidence,  88. 
law  relating  to  juries,  88. 
crown  practice  of  Queen's  Bench,  264. 
revenue  practice  of  Exchequer,  264. 
divorce  practice,  264. 
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PROCEDURE,  OLD,  MAINTENANCE  OP, 
by  Act  of  1878*.  16. 
by  Act  of  1876.. 88- 

by  declaratory  note  to  first  flchedole,  131. 
collectioQ  of  acts,  &c  as  to,  485. 

And  see  SuBSiSTiNO  Pbogbdubk. 

PROCTORS, 

tobe**BoUcitor8,"65. 

solicitor  may  practise  as  in  proTindal  conrti,  66. 

PRODUCTION  OF  DOCUMENTS, 
on  oath,  may  be  ordered,  195. 
And  see  Documents. 

PROHIBITION, 

abolition  of,  in  High  Conrt,  19. 
to  inferior  courts  by  any  division,  22. 
master  has  no  jarisdiction  in,  246. 
appeal  from  judgment  as  to,  18. 

PROTHONOTARIES, 

made  district  registrars,  395. 

PUBLIC  OFFICER, 

indorsement  of  character  of,  126. 
form  of,  284. 


QUARE  IMPEDIT, 

form  of  indorsement  of  claim  for,  278. 

action  for,  assigned  to  Common  Pleas  DiTiaion,  87,  40. 

QUARTER  SESSIONS, 
appeals  from,  45. 

to  High  Court,  46,  254. 
appeal  to  Court  of  Appeal,  46, 116. 

by  special  leave,  46. 

not  when  High  Conrt  final  by  statute,  116. 

QUEEN'S  BENCH  DIVISION, 
judges  of,  38. 
assignment  of  business  to,  87,  89. 

QUI  TAM  ACTION, 

form  of  indorsement  of  plaintiff's  character  in,  285. 


RAILWAY  COMMISSIONERS, 

jurisdiction  of,  reverts  to  Common  Pleas  Division,  40. 
case  stated  by,  heard  by  divisional  ooart,  252. 

RAISING  PORTIONS, 

cause  for,  assignment  of,  to  Chancery  Dividon,  87. 
form  of  claim  for,  273. 

RECEIVER, 

appointment  of,  by  interlocutory  order,  24. 
mode  of  application  for  order,  243. 
indorsement  of  claim  for,  125. 
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RECOVERY  OF  LAND, 

serrice  of  writ  iu  action  for,  138. 

See  Land,  Action  poe  Kecoyebt  op. 

RECTIFICATION  OF  DOCUMENTS, 
assigned  to  Chancery  Division,  37. 

other  divisions  may  treat  document  as  rectified,  39. 
form  of  claim  for,  224. 

REFEREES, 

trial  by,  51,  207. 

by  consent,  and  in  matters  of  account,  51. 

powers  of,  215. 

powers  of  coart  with  respect  to,  61, 215. 

statement  of  case  by,  216. 

official,  to  be  appointed,  63. 

remuneration  of,  64. 

order  as  to  fees  in  proceedings  before,  416. 

rotation  of,  214. 

court  may  select  particular  referee,  215. 

to  sit  from  10  a.m.  to  4  p.m.,  264. 

REFERENCE, 

under  C.  L.  P.  Act,  1854,  surviyal  of,  52. 
text  of  sections  as  to,  485. 

REGISTRAR    IN   ECCLESIASTICAL   AND   ADMIRALTY 
CASES, 
special  provision  as  to,  79. 
power  to  abolish  office,  79. 

REGISTRAR  OF  SOLICITORS, 

office  of,  84. 

deposit  of  documents  with,  448. 

RELIEF  AGAINST  THIRD  PARTIES, 
court  may  grant,  18,  159. 
tiotice  of' claim  for,  159. 

serving  of,  159. 
where  third  party  involved  in  counter-claim,  165. 

RENEWAL  OF  WRITS. 

leave  to  renew  within  12  months,  134. 
memorandum  of  renewal,  135. 

form  of.  271. 
evidence  of  renewal,  135. 

REPEAL, 

of  acts  by  Act  of  1875.  .33. 
by  Act  of  1876..  118. 

REPLY, 

delivery  of,  in  3  weeks,  179. 

what  it  may  contain,  179. 

not  confined  to  joinder  of  issue,  180. 

pleadings  subsequent  to,  by  leave,  in  4  days,  180. 

if  joinder  of  issue  without  leave,  180. 

reply  by  fresh  party  in  answer  to  defence,  177. 

of  matters  arising  during  action,  173. 

within  8  days,  173. 
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REVENUE  CAUSES, 

assigned  to  Exchequer  Diyision,  38,  40. 
heanl  before  divisional  court,  252. 
litit  of  Revenue  Statutes,  537. 
mles  of  court  do  not  apply  to,  264. 
bill  of  exceptions  lies  in,  537. 

ROLLS,  MASTER  OF, 
judge  of  High  Court,  3. 

See  Master  of  the  RoLLa 

RULE  NISI, 

abolition  of,  with  exceptions,  245. 
See  Order  to  show  Cause. 

RULES  OF  COURT, 

schedule  of,  in  Act  of  1875.  .12L 

sources  of,  86, 121. 

authority  of,  86,  121. 

now  cited  as  "  Rules  of  the  Sapreme  Court,"  121. 
power  to  alter,  86. 

vested  in  committee  of  judges,  115. 
to  be  laid  before  parliament,  86. 
annulling  of,  by  either  house,  86. 
collection  of  rules  issued  after  the  act,  547. 
additional,  power  to  make,  by  order  in  council,  86. 

before  commencement  of  act,  85. 

text  of,  369—393. 

dted  as  **  Rules  of  the  Supreme  Court  (Costs),"  547 
See  Costs. 


SALARIES  AND  PENSIONS, 
of  judges  of  High  Court,  7. 

of  Court  of  Appeal,  7. 
of  Lords  of  Appeal  in  Ordinary,  107. 
of  officers  of  Supreme  Court,  64. 

may  be  increased  if  duties  increased,  59* 
confirmation  of  existing,  59. 

SALVAGE.  ACTION  OF, 

when  affidavit  in,  before  writ,  182. 
forms  of  pleading  in,  346. 

SATURDAY, 

closing  of  offices  at  2  p.m.  on,  263. 

SCANDAL, 

striking  out  from  pleadings,  181. 

from  interrogatories,  198. 

SCHEDULE  OF  ACT  OF  1873, 
contained  rules  of  procedure,  71. 
repeal  of,  101. 

ccmsolidation  of,  with  judge's  rules,  121. 
cited  aa  "  Rules  of  the  Supreme  Court,"  121. 
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SCOTLAND, 

appeal  to  Honse  of  Lords  from  conrts  in,  105. 

service  of  writ  upon  defendant  in,  141. 

Bills  of  Exchange  Act  does  not  apply  to,  474. 

SECRETARIES, 
of  judges,  61,  62. 

appointed  and  remoTable  bj  jadge,  61,  62. 
not  entitled  to  pension,  64. 

SECURITY  FOR  COSTS, 

to  be  as  ordered  by  judge,  248. 
on  appeal  to  House  of  Lords,  452. 
on  actions  of  tort,  461. 

SEDUCTION, 

order  to  try  action  in  county  court  for,  461. 

SEQUESTRATION, 

writ  of,  to  enforce  payment  into  court  or  other  act,  237. 
form  for,  867. 
form  of  prscipe  for,  359. 

SERJEANT, 

judge  of  High  Court  need  not  be,  6. 

SERVICE  OF  WRIT  OF  SUMMONS  (within  jurisdiction), 
agreement  to  accept,  135. 
writ  served  personally,  136. 
substituted  or  other  service,  136. 
affidavit  in  application  for,  189. 
notice  in  lieu  of  service,  136. 
on  a  wife,  186. 
on  an  infant,  137. 
on  a  lunatic,  137. 
on  partners,  137. 

on  person  trading  in  firm  name,  137. 
on  corporations,  &c.,  137. 
in  action  to  recover  land,  138. 
by  whom,  in  admiralty  actions  in  rem,  138. 

how  effected,  139. 
date  of  service  to  be  indorsed  in  3  days  after  service,  139. 

SERVICE  OF  WRIT  OUT  OF  JURISDICTION, 
order  for,  in  what  cases  made,  140. 
on  foreign  corporation,  140. 
on  defendant  in  Scotland  or  Ireland,  141. 

regard  to  be  had  to  local  court,  141. 
concurrent  writ,  133. 

affidavit  in,  application  for,  141. 
in  probate  actions,  141. 
time  of  entering  appearance  after,  142. 
notice  in  lieu  of  writ,  142. 

SHERIFFS, 

appointment  of,  in  Exchequer  Division,  69. 
interpleader  by,  465. 

SHORTHAND  NOTES, 

costs  of  transcript  from,  for  appeal,  258. 
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SINGLE  JUDGE, 

has  all  jarisdiction  of  court,  42. 
most  dispose  of  whole  action,  114. 

except  as  otherwise  ordered  by  mles,  115, 
R.  S.  C,  Dec.  1876,  as  to,  557. 

SITTINGS, 

of  Coart  of  Appeal  and  High  Court,  261. 

in  racation  in  town,  31,  263. 

in  London  and  Middlesex  to  be  continnons,  32. 

are  not  contemporaneous,  32. 
four  in  each  year,  261. 

dates  of, '26 1,262. 
of  jndges  on  circait,  29. 
of  official  referees,  264. 

SOLICITOR, 

indorsement  by,  upon  writ  of  enramons,  128. 
to  state  plaintiff's  address,  128. 
to  give  address  for  seryice  in  London,  128. 

if  agent  to  state  name  of  principal,  128. 
where  writ  ont  of  district  registry,  1 29. 

name  and  address  of  solicitor  within  district,  129. 
declaration  by,  whether  privy  to  writ,  134. 
stay  of  proceedings  if  not  privy,  134. 
may  undertake  to  accept  service,  136. 

most  enter  an  appearance  in  snch  case,  145. 
otherwise  may  be  attached,  145. 
name  of,  to  be  stated  on  writ  of  execution,  229. 
communication  from,  privileged  from  discovery,  196. 

SOLICITORS, 

all  attorneys  to  be  styled,  65. 

to  be  solicitors  of  Supreme  Court  65. 

privileges  and  obligations  unaffected,  65. 
jurisdiction  of  court  over,  66. 
registrar  of,  84,  443. 
power  to  adapt  regulations  as  to  admission  of,  84. 
text  of  regulations  as  adapted,  430 — 447. 

preliminaxy  and  intermediate  examination,  434. 
final  examination,  436,  441. 
re-admission.  438,  443. 
questions  as  to  service  of  articles,  416. 
bound  to  assist  pauper  gratis,  529. 

SOLICITORS*  FEES, 

to  be  fixed  by  order  in  council,  86. 
order  fixing,  373. 
schedule  of,  375. 

SPECIAL  CASE, 

statement  of,  by  agreement,  after  writ,  200. 

by  order,  after  writ,  200. 
plaintiff  may  not  demand  statement  of  claim,  201. 
must  be  printed,  201. 
need  not  be  signed  by  counsel,  201. 
if  married  woman,  &c.  party,  leave  required,  201. 
hearing  of  by  divisional  court,  by  agreement,  253. 
from  Quarter  Sessions,  for  Queen's  Bench  Division,  39. 
under  Baines*  Act,  45. 
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SPECIAL  INDORSEMENT, 

of  debt  or  liquidated  demand,  126. 

fonns  of,  282. 

jadement  bj  default  of  f^ypearanoe  after,  147. 

application  for  final  judgment  after,  151. 

removal  of  action  from  district  registry,  204. 

notice  that  special  indorsement  is  statement  of  claim,  175. 

SPECIFIC  PERFORMANCE, 

in  real  contracts  assigned  to  Chancery  Diyision,  87. 
consolidation  of  action  for,  with  action  for  damages,  241. 

STAMPS, 

Treasury  may  make  orders  as  to  fees  by,  94, 

text  of  orders  as  to,  416,  419. 
stamping  of  instruments  at  trial,  495. 

STANDING  ORDERS  OF  HOUSE  OF  LORDS, 
may  impose  conditions  as  to  appeals,  110. 
text  of  standing  orders  issued  in  1876.  .451. 

STATEMENT  OF  CLAIM, 
time  for  delivery  of,  174. 

in  probate  actions,  175. 

in  admiralty  actions,  175. 
delivery,  when  dispensed  with  by  defendant,  174. 
notice  that  particulars  on  writ  axe  statement,  175. 

form  of,  287. 
amendment  of,  181. 

STATUTES  INCORPORATED, 
County  Courts  Act,  1867.  .467. 
Literpleader  Acts,  468. 
Bills  of  Exchange  Act,  470. 
rules  as  to  parties,  477. 
char^g  of  stock,  479. 
distnngas,  482. 

SUBSISTING  PROCEDURE, 
arbitrations,  485. 
oral  evidence,  491. 
stamping  of  documents  at  trial,  495. 
trial  by  jury,  498. 
petition  of  right,  505. 
imprisonment  for  debt,  516. 
evidence  on  commission,  623. 
action  in  forma  pauperis,  529. 
matrimonial,  admindty  and  probate  causes,  533. 
revenue  side  of  Exchequer,  537. 
chancery  chamber  practice,  539. 
winding-up  acts  and  rules,  541. 
exclusive  statutory  jurisdiction  of  Chancery  Court,  542. 

SUBSTITUTED  SERVICE, 
application  for  order  for,  139. 

to  be  supported  by  affidavit,  139. 

SUMMONS, 

application  at  chambers  to  be  by,  246. 
evidence  on,  to  be  on  affidavit,  218. 


614  IKDEX. 

SUPREME  COURT, 
oonstitation  of,  2. 

division  of,  intx>  High  Coart  ftod  Conrt  of  Appeal,  2. 
appeal  from  Court  of  Appeal  to  House  of  Lords,  105. 
qnalifications,  Sec  of  judges  of,  6.    And  $ee  JUDGBS. 
transfer  of  pending  business  to,  14. 
law  and  eqaitj  to  be  concnrrentlj  administered  in,  17. 
making  of  rules  of  conrt  for,  85. 

bjT  committee  of  judges,  115. 
annual  council  of  judges  of,  66. 

report  to  Secreta^  of  State,  56. 
special  report  to  Queen  in  council  as  to  diyisionsy  35. 
regulation  of  racations,  30. 
alteration  of  divisions  of  High  Court,  35. 
extraordinary  council  of  judges  of,  56. 

convening  of,  bj  Lord  Chancellor,  56. 
transfer  of  officers  to,  68. 
transfer  of  books  to,  68. 
attachment  of  official  referees  to,  63. 
appointment  of  officers  of,  63. 
attorneys  and  proctors  to  be  *'  solicitora"  of,  66. 

SURREY, 

countj  of,  may  be  deemed  drcnit,  91. 
commissions  at  least  twice  a  year  in,  399. 
not  to  be  included  in  any  dtcuit,  399. 


TAXA.TION  OF  COSTS, 

•'higher"  and  «* lower"  scales  for,  373. 
See  Costs,  Taxation  of. 

TERMS, 

abolition  of,  29. 

court  may  sit  at  any  time,  29. 


THIRD  PARTY, 

defendant  may  set  up  daim  against,  18, 159. 

notice  of  claim  to,  18, 159. 
execution  by,  231. 
provisions  as  to  de&nlt  of  pleading,  190. 

TIME, 

months  to  be  calendar  months,  251. 

when  Sunday,  Christmas  Day,  Good  Friday,  not  leckoned,  25L 

expiring  on  such  days,  day  foUowing  allowed,  251. 

of  long  vacation  not  reckoned  for  pleadings,  251. 

general  power  to  enlarge  or  abridge,  261. 

application  for,  not  vacation  business^  248. 

TIME-TABLE,  561. 

TITLE, 

when  to  be  pleaded  by  defendant,  168. 

ii 
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TRANSFER, 

from  one  dmsion  to  another,  40,  241. 

by  order  of  Lord  Chancellor,  241. 

with  consent  of  president  of  division,  241. 
bj  order  of  conrt  or  judge,  241. 
to  Chancery  or  Probate  Division,  jndge  named,  242. 
for  purpose  of  consolidation,  242. 
when  jndge  at  chambers  may  order,  241. 

TREASURY, 

sanction  of,  to  fees  in  Supreme  Conrt,  94. 

of  coorts  of  Dnrham  and  Lancaster,  96. 
to  abolition  of  office  on  vacancy,  101, 117. 
to  salaries  of  officers,  64. 
to  circuit  allowance  of  jndge,  113. 
annnal  account  of  fees  by,  97. 
text  of  orders  of,  419,  423. 

of  orders  with  concurrence  of,  404, 416. 

TRESPASS, 

action  for,  under  40«.  not  to  be  brought,  460. 
no  costH  in,  without  certificate,  459. 

unless  more  than  40«.  recovered,  459. 

TRIAL, 

place  of,  out  of  town,  to  be  named  in  statement  of  claim,  206. 
where  no  place  named,  to  be  in  town,  206.' 
modes  of,  207. 

notice  of,  and  of  mode  by  plaintiff,  207. 

by  defendant,  208. 

contents  of,  209. 

form  of,  292. 

application  for  altered  mode  of,  208. 

10  days,  unless  shoit  notice,  209. 

in  town,  not  for  particular  sittings,  210. 

in  country,  for  first  day  of  assizes,  210. 

countermanded  by  leave,  210. 
notice  for  jury  after  notice  of  trial,  208. 
by  jury,  to  be  before  one  jud^,  208. 
power  of  judge  to  dispense  with  or  direct  trial  by  jury,  213. 
entry  for,  by  either  party,  on  default,  210. 

by  either  party  in  town,  210. 
two  copies  of  pleadings  on,  210. 
lists  of  actions  for,  in  town,  210. 
if  defendant  appear  at,  plaintiff's  rights,  211. 
if  plaintiff  do  not  appear  at,  defendant's  rights,  211. 
adjournment  of,  211. 
judge's  direction  as  to  judgment  at,  212. 

entry  of,  by  associate,  212. 
of  issues  by  order  in  town  or  country,  31. 

TRIAL  BY  JURY, 

right  of  either  par^  to  demand,  how  far  preserved,  208. 

preservation  of  right  in  patent  cases,  impolicy  of,  61. 
notice  by  defendant  for,  208. 
power  to  dispense  with  or  direct,  213. 
to  be  before  judges  of  Queen's  Bench,  &c  Divisions,  41. 
before  jndge  of  Chancery  Division  appointed  after  act,  41. 
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TRIAL  BY  JJJRY-^fdimted. 

statutes  relatmg  to  practice  at,  498. 
choice  of  joion,  498. 
challenges,  498. 
special  jnroTS,  500. 

mode  of  chooang  special  jmon^  500, 508L 
fees  to  special  jurors,  502. 

paid  by  party  appealing  for,  502. 
not  allowed  on  taxation,  502. 

without  certificate  of  jndge,  602. 
tales  de  circnmstantibos,  502. 
delaj  by  notice  of  special  jury,  603. 
notice  to  sheriff  of  special  jary,  504^ 
common  joxy  nsed,  ii  spedal  not  snmmooedy  604. 

TRIAL  BY  REFEREE, 

at  any  place  oontinaonsl^,  216. 

provision  as  to  oontmnity  directorjr  only,  216. 
evidence,  &c  at,  as  before  jndge,  216. 
tribunal  not  pnblic  court,  216. 

TRIAL  WITH  ASSESSORS, 
in  such  manner  as  directed,  214. 
either  party  may  give  notice  of,  207. 
neither  party  may  insist  on,  208. 

TRUSTEES, 

indorsement  of  character  of,  126. 

may  represent  b^ieficiaries,  156. 

right  of,  to  costs,  248. 

stock  of,  not  chargeable  for  own  debt,  480. 

acts  for  relief  of,  543. 

execution  of  trusts  assigned  to  Chancery  DiTimon,  87. 

in  bankruptcy,  action  by,  162. 

may  not  join  personal  claims,  162. 
except  by  leave,  162. 

VACATIONS, 

four  in  a  year,  30,  262. 

judges  for,  81,  268. 

power  to  make  orders  in  council  as  to,  80. 

sittings  in,  31,  263. 

in  London  or  Middlesex,  263. 

provision  to  be  made  by  rules  of  court  for,  81. 

VENDITIONI  EXPONAS, 
writ  of,  form  for,  862. 
form  of  praecipe  for,  358. 

VENUE, 

local,  abolished,  208. 
to  be  named  in  statement  of  claim,  206. 
action  to  be  tried  at  place  named,  206. 
unless  otherwise  ordered,  206. 


WAGES.  ADMIRALTY  ACTION  FOB, 
affidavit  in,  before  writ,  182. 
of  notioe  to  consul  in  case  of  foreign  vessel,  132. 
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WARDSHIP, 

assigned  to  Chancery  Diyision,  37.    And  see  INFANT. 

WABRANT  OF  ATTORNEY, 
to  confess  judgment,  520. 
to  be  executed  before  solicitor,  520. 
otherwise  invalid,  521. 
filing  of,  521. 

WASTE, 

no  legal  right  to  commit  equitable,  23. 

WIFE, 

Bervice  on  husband  is  service  on,  136.  And  tee  Mabbied  Wohak. 

WINDING-UP  OF  COMPANIES, 

certain  rules  of  bankruptcy  to  apply  to,  81. 
transfer  of  action  after  winding-up  order,  242. 
appeal  from  winding-up  order,  257. 
titles  of  winding-up  acts  and  rules,  541. 

WITHDRAWING  RECORD, 
leave  required  for,  178. 
withdrawal  by  consent,  179. 
judgment  for  costs,  179. 

WITNESS, 

cross-examination  of,  on  affidavit,  217. 

impeaching  credit  of,  492. 

proof  of  contradictory  statement  of,  493. 

of  previous  conviction  of,  493. 
how  far  bound  to  answer  degrading  questions,  494« 
proof  of  attesting,  dispensed  with,  494. 

exceptions  in  case  of  wills,  495. 
comparison  of  handwriting  by,  495. 

WRIT  OF  EXECUTION, 
issue  of,  228. 
meaning  of  term,  227. 
See  EzECXTTiOK. 

WRIT  OF  INQUIRY, 

when  necessary,  149, 188. 

other  mode  of  trial  instead  of,  149, 188. 

WRIT  OF  SUMMONS, 

commencement  of  every  action  by,  121. 

form  of,  267. 
indorsements  on,  125, 128. 

forms  of,  272.    See  Table  of  Coktbnts. 
out  of  jurisdiction,  leave  required,  140. 

form  of,  268. 
notice  of,  in  lieu  of  service,  140, 142. 

form  of,  268. 
date  and  teste  of,  125. 
paper  and  printisqBt  o^*  131* 
sealing  of,  131. 
copy  of,  left  with  officer,  131. 
entered  in  cause  book,  131. 
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WRIT  OF  SUMMOXS—cmi^ijiii^^. 
ooDcoireiit  writs,  133L 
renewed  writSy  13i. 

where  lost,  cop j  may  not  be  sealed,  133. 
issue  of,  129. 
serrloe  of,  135. 

WRIT  OF  SUMMONS,  AD3fIRALTY, 
when  not  to  issue  without  sffidaTit,  132. 
form  of,  125, 269. 
how  serred  on  ship,  138. 
on  cargo,  139» 

WRITS,  ATJ«, 

to  be  dated  on  the  day  of  issue,  123. 
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LOKDON: 

PBIKTED    BT   C.    BOWOBTH    AKD   BONS^ 

X^WTON  STBEET,  HIGH  HOLBOBK. 


In  Post  8ro.,  price  10*.    cloth. 
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JUDGES'  CHAMBEES, 

•Jura-,  giuj,,  immn  »Im  t  «fiH«n  giWmn., 


AKDorniB 


DISTRICT   REGISTRIES, 


tUDKBTin 


SUPEEttE  COUfiT  OP  JUDICATURE  ACTS  OP  1873, 1875; 

AND  OTHEB  STATUTES; 


WITH  AN 


AND  THE  RULES  AND  ORDERS  TO  JUNE,  1876. 


BT 

WILLIAM   E.   COE, 

PBIHCIFAL  CLEBK  TO  TBE  HON.  MS.  JUSIIOE  LUSH. 
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HENRY   SWEET,    3,    CHANCERY  LANE, 

fab  InbKs^ti. 

1876. 
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LATT    OF    RAILWAYS, 

fiailtDaii  Companies, 


ILai^AT  IXTESTMZSTS; 


AN   APPENDIX  OF  STATUTES^  FORMS,  ETa 


Bt  SIR  WILLIAM   HODGES,  Ksr. 


n'TTK  Bsinov 

Bt  JOHN   M.  LELT,  Esq, 
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LAW  PUBLICATIONS  BY  H.  SWEET, 
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InilirailOd. — ^Arnould's  (J.)  Treatise  on  the  Law  of  Marine  Insurance 

and  Average.  4th  Edition.  2  Tola,  royal  8va  Friee  2L  I2t,  6d.  1S72 
Joint  Stock  CompAllieS  Acts. — ^Thring's  (Sir  H.)  Law  of  Joint 

Stock  Companies ;  with  Notes  and  Forms.     1  vol.  12mo.    4tb  Ed. 

Price  20«.  1875 

Judicatore  Acts.— Luly  (  j.  M.)  and  Fovlkeb*  (W.  D.  I.)  Supreme  * 

Coon  of  Judicature  Acts,  1873  and  1875,  with  the  Rules  of  Court. 

Orders  in  Council,  and  other  Matters  incidental  to  the  Practice  of 

the  Supreme  Court    Royal  12mo.    Price  14s.  1875 

JnstioO  of  tllO  PoftOe. — Burn's  Justice  of  the  Peace   and  Parish 

Officer.— Thirtieth  Edition.  In  5  vols.  Price  1L  7s,  boards.  1869 
Landlord  and  Tenant. — Woonr all's  Law  of  Landionl  and  Tenant. 

Tenth  Edit.   By  W.  R.  Cole,  Esq.    Roy.Svo.    Price  W.  18t.     1871      . 

Licensing  Aett  of  1828, 1869, 1872  and  1874 ;  containing  the    ^ 

Law  of  the  Sale  of  Liauors  by  Retail,  and  the  Management  of 
Licensed  Houses.  With  Notes  to  the  Acts*  a  Summary  of  the 
Law,  an  Appendix  of  Forma,  and  a  fuU  Index.  By  J.  M.  Lelt  and 
W.  D.  I.  FouLXKS,  Barristers  at  Law.    2nd  Ed.     Price  8«.      1874 

Liens  of  SoUoitpn,  ftc.— Stokes  (W.)  Treatise  on  the  Liens  of 
Attorneys,  Solicitors  and  other  legal  Practitioners.  12mo.  %$.    1860 

Xaster  mA  Servant. — Smith's  (C.  M.)  Law  of  Master  and  Servant, 
including  Masters  and  Workmen.    8rd  Edit.    8vo.     1/.  6«.      1870 

MeroantUe  Agenoy. — Rus8«i*l's  (J.  a.,  Q.  C«)  Treatise  on  Mer- 
cantile Agency.     1  vol.    8vo.    Price  14«.  1878 

HeroantUe  and  Maritime  Law.— s»»"h'8  (J.w.)  Compendium  of 

Mercantile  Law.   Eighth  Edition.    Roy.  8vo.    Price  \l.  I6s.    1871 
TuDOR*8  (O.  D.)  Selection  of  Leading  Cases  on  Mercantile  and  Ma- 
ritime Law ;  with  Notes.    Second  Edit.     Roy.Svo.     11.18s.    1868 

Herohant  Shipping.— Maude  (F.  p.)  and  PoLLOcx'a  (C.  B.)  Trea- 
tise on  the  Law  of  Merchant  Shipping ;  with  the  Statutes.  Third 
Edition.    Royal  8vo.    Price  U,  14«.  doth.  1884 

HationB.— Man  NINO'S  (WrLLiAM  Oke)  Commentaries  on  the  Law  of 
Nations.  A  new  edition,  rerised  throughout,  with  supplementary 
matter,  bringing  the  work  down  to  the  present  time.  0y  Sheldom 
Amos,  M.A.,  Barrister  at  Law,  Professor  of  Jurisprudence,  Univer- 
sitv  College,  London,  &c.    Demy  8vo.     Price  16«.  1876 

Hifli  ^rinB* — Roscob*  s  (U.)  Digest  of  the  Law  of  Nisi  Prius  Evidence  ^ 
Thirteenth  Edition.  By  J.  Day  and  M.  Powell,  Esqrs.,  Barristers  \ 
at  Law.    Price  21.  1875     I 

Tff^jfftHftfta— Smith's  (J.  Tovlmin)  Practical  Proceedings  fbr  tiie  Re-  l 
movalofNuisancea.  Fourth  Edition,  Enlarged.  12mo.  10«.edL  1867     I 

Pasrish  LaW^ — Smith's  (J.  Toulmin)  Parish;  its  Obligations  and  \ 
Powers ;  its  Officers  and  Duties.    2nd  Ed.,  enlarged.    18<.cl.    1857     \ 

Personal  Property. — ^Williams' s  (Joshua)  Principles  of  the  Law  of  < 
Personal  Proper^, intended  fbr  Students.    9th  Ed.    {In  the  FresM.)     ; 

Petty  SOBBionS.— Stone's  Practice  of  Petty  Sessions;  with  the  \ 
Statutes,  a  List  of  Summary  Convictions,  and  an  Appendix  of  i 
Forma.    Eighth  Edition.  {Intkg  Fren,) 

Pleadinff.-—fiTEPHEN'8  (Serjeant)  Principles  of  Pleading  in  Civil 
Actions.  Seventh  Ed.  By  F.  F.  Pinder,  Esq.  8vo.    Price  16f.  1866 

Poor. — Davis'  (J.  £.)  Practical  Treatise  on  the  Poor  Laws,  indodiiig 
the  Administration  of  Relief,  &e.    1  vol.  8vo.     XL  11«.  6d.       1869 

Powers. — Suoden's  (Lord  St.  Leonards)  Practical  Treatise  on  the 
Law  of  Powers.    Eighth  Edition.    Royal  8vo.    Price  U  15t    1861 
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Privy  ConnoiL— MicPHBaM>N'B(W.)  Practice  of  the  Judicial  Com- 
mittee of  the  FriTrCauncil.  2ndea.  Rojol  12ma.  Price  lb.   1873 

Frobatfi. — Bhowne'i  (Geo.)  Principlei  and  Practice  of  Ibe  Co^irt  c>r 
Probate.     1  >ol.    8vo.    Price  li.  1>.  UTS 

ftoarter  BeasioiU.— P>"CHtHD's  (T.S. )  Practice  of,  Crimima.CiviJ 

and  Appeiiite.     Price  Si.  2<.  \i75 

Lbbuiho  &  CRO«a'  JurisdiclioD  and  Praciiee  of  the  OenerBt  buc) 

Quarter  Seiaiona  of  (he  Peace  in  other  ihin  Crimiiul  Uaiieta. 

Second  Edition.     By  Horatio  Llotd  and  Hbnut   Ficof^Ri 


Thui 


Price  2li.  cloth. 


BailvBy  and  Canal  Cases,— Netili^e  and  MicHntARA'cCoik'i:- 

tion  of  Cam  decided  under  the  2nd  Sect,  of  the  Railoavand  'aiiil 

Traffic  Act,  1864,  snd  Beporli  of  Caiei  decided  hy  the  Ki,il«,i)F     ; 

Ccmmiuioneraiinder  theRt^lationofHailvayg  Act,IB73,Ritli  ilie 

Suiules  and  Notes.     Alio  a  Digest  of  Cases  on  Railway  and  C.iual 

Traffic  Roy,  Svo.  Vol.  1, price  IS),  cl.  and  toL2,  price  12i.  m  uod. 
Bailway  and  Canal  Trafflo.— L"i-t'«  Regulation  <-f  R-iilwaj^  aci. 

IBT^&c.ioiih  Ordert,  Rules,  &c.    Prli:c  Si.  1S7S 

Bailways. — Hodoes'  <,W.)  Law  of  Railways,  Railnray  Cotnpanii-;  nrid 

Railway  InTesIments ;  with  Appendix  of  Statutes,  Precedenls  (tc. 

FiAh  Edition.     Royal  Svo.     Pnce  li.  ISi.  1!>'j!> 

Real  Froperty.—<^H\iiLKT'*{W.T.)  Real  PrDper[yActB,lS74(31& 

38  Vict.  cc.  38,  87.  B7  &  78),  to  which  is  added  the  Land  Transfer     : 

Act,  lH7fi  :  with  Explanatory  Notes.  Snd  Ed.  Demy  12ma.  1876 
Lord  Sf.  LEOHAnos'  Practical  Treatise  on  the  New  Statute!  relating 

to  Property.     1  toL  roy.  8to.     Price  II.  5..  cloth.  1862 

ShBLTORD's  (L.)  Real  Property  S la tutei  of  William  IV.  and  Victoria: 

with  exlenaire  Notes,  Forma,  &,c.    Slh  Edit.     By  T.  H.  Cabson, 

Esq„  M.A„  Barriater-at-La».    Sto.     Price  li.  lOi.  1874 

Williams's  (Joshua)  Principles  of  the  Law  of  Real  Property,  io- 

tended  as  a  First  Book  for  StudeniB.  Eleventh  Edit.  Svo.  21i.  I87S 
Sale,  Contract  Of-BEH^AXI"'*  (J-  P]  Treaiiie  on  the  Law  of  Salt 

of  Peraonal  Property.     2nd  Edit.     Roy.  8io.     Price  SOi.  1879 

Bheriff,  TJndenheriff,  &(J.-AT»iN»ON's(SeijeaDt)  Treatiae  on  the 

Otices  of  Shenir.Underahenfi;  Bailiff,  &c.  6th  Ed.  l2mo.  IZt.  1869 
Stamp  Acta  and  Duties  of  1870  A  ISTL—Vueza.'*  (r.  a.) 

Sump  Acts  of  1870  &  1871,  including  the  Acts  of  33  Jc  S4  and 
34  8c  36  Vict,  and  the  Sea  Inaurance  Duties  Act  of  18fi7.  With 
Notes  snd  Cases.     7i.  6ii.  1871 

Stannaries. — Procedure  in  the  Court  of  the  Vice  Warden.     lOj.  1876 

Statutes.— -CnltTT's  Stuutea  of  Practical  Utility.  By  Wblsbt  and 
Beavan.  The  Third  Edition  to  the  present  rime.  4  vols,  very 
thick  royal  Svo.     Price  121.  1 2i.  ISM 

*■*  This  Edition  of  the  Statutes  will  be  continued  annually. 

Stock  l^ohanffe. — Pateeson  (N.  H.).  a  Manual  of  the  Uaageact 
the  Stock  Exchange  and  Law  affecting  name  :  forma.  ii.9d.     1870 

Tmrtee.— Urlin'b  (R.  D.)  Manual  of  the  Law  relating  to  the  Office  of 
lYualee  ;  with  ao  Appendix  of  Scstutee  and  Forms,  &c.  Third 
Edition.     I2mo.     Revised  and  Enlarged.     Price  12i.  cloCh.     1868 

Tendon  and  Pnrohasers. — suodeh's  (Lord  st.  Leonaem)  La* 

of  Vendors  and  Purchasers  of  Estates;  with  important  Additions. 

Fourteenth  Edition.     Royal  Bvo.     Price  W.  18i.  1862 

Wills.^lA«ii«N'B(T.)TreatiaeonWills.    ThitdEdit.    ByE.P.WoL- 

BTRHU0l.UEand  3.  ViHCENT.  Eaqra.    2  vola.  roy.  B<o.    3J:t«.  1861 
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